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GASES 

IN  THE 

SUPREME  COURT  of  ALABAMA 

OCTOBER  TERM  1915-16 


State,  ex  rel.  Terry  v.  Lanier* 

Mandamas. 

(Decided  May  18,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  320.) 

1.  Statutes;  Subject  and  Title.— Acts  1915,  p.  770,  is  not  violative  of  §  45, 
Constitution  1901,  as  evervthing  proposed  by  the  title  and  accomplished  by 
the  act  was  incidental  and  subsidiary  to  the  general  subject  of  abandoning 
the  commission  form  of  government  for  the  previously  existing  aldermanic 
form  of  government. 

2.  Same;  Amendments — Such  act  did  not  violate  the  provisions  of  §  45, 
Constitution  1901,  as  to  amending:  statutes,  since  such  provisions  reach  only 
those  cases  where  the  act  is  strictly  revisory  or  amendatory,  and  does  not 
apply  where  the  act  is  in  itself  complete  and  intelligible,  and  original  in 
form.  Its  reference  to  the  existing  general  law  not  varying  its  terms,  but 
being  merely  for  the  formal  execution  of  it. 

3.  Municipal  Corporation;  Officers;  Impeachment  and  Removal. — ^The 
provisions  of  Acts  1915,  p.  770,  are  not  violative  of  §  175,  Constitution  1901, 
since  the  act  abolishes  and  does  not  remove  or  suspend  the  officers  not  re- 
tained, and  as  to  the  officers  retained,  whose  offices  were  created  or  abol- 
ished by  the  commission,  there  being  no  fixed  statutory  office  or  term,  they 
were  not  officers  protected  by  the  Constitution. 

4.  Constitutional  Law;  Officers;  Suspension  or  Removal. — ^Acts  1915,  p. 
770,  is  within  the  legislative  power,  since  the  commissioners  whose  offices 
were  created  by  the  legislature  have  no  vested  right  to  such  offices  and  they 
may  be  abolished  at  the  will  of  the  legislature. 

Appeal  from  Madison  Circuit  Court. 

Heard  before  Hon.  R.  C.  Brickell. 

Petition  by  the  State  of  Alabama,  on  the  relation  of  T.  T. 
Terry,  tor  mandamus,  to  M.  H.  Lanier,  President  of  the  Board 
of  Commissioners  of  the  City  of  Huritsville,  to  require  him  to 
submit  at  an  election  of  the  qualified  electors  the  question  of 
abandoning  the  commission  form  of  government.    From  a  decree 
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sustaining  demurrers  to  the  petition,  relator  appeals.    Reversed, 
rendered,  and  remanded. 

The  petitioner  alleges  that  a  petition  signed  by  the  requisite 
number  of  qualified  voters  was  addressed  and  submitted  to  and 
filed  with  the  judge  of  probate,  and  that  after  a  scrutiny  of  the 
signatures  of  said  petition  he  found  that  they  were  requisite  in 
number  and  qualified  electors,  residents  of  the  city  of  Huntsville, 
and  in  his  official  capacity  did  certify  and  deliver  to  said  M.  H. 
Lanier,  president  of  the  board  of  commissioners,  the  original 
petition,  together  with  a  certified  copy  of  his  certificate,  and 
further  certifying  to  the  genuineness  of  the  petition,  and  that 
notwithstanding  all  this  said  Lanier  has  refused  and  declined, 
and  still  refuses  and  declines,  to  submit  the  question  of  abandon- 
ing the  commission  form  of  government  to  the  qualified  electors 
of  the  city  of  Huntsville  at  a  special  election  as  provided  by  law. 

Taylor  &  Watts,  and  E.  C.  Betts,  for  appellant.  Cooper  & 
Cooper,  R.  E.  Smith,  and  David  A.  Grayson,  for  appellee. 

This  case  was  submitted  and  considered  by  the  court  under 
rule  46  (64  South,  vii)  and  the  opinion  of  the  court  was  deliv- 
ered by  Mr.  Chief  Justice  Anderson. 

(1)  The  title  to  Acts  1915,  p.  770,  reads  as  follows: 

"An  act  to  provide  a  mode  whereby  cities  in  the  state  of  Ala- 
bama, which  shall  have  heretofore  adopted  or  may  hereafter 
adopt  a  commission  form  of  government,  as  authorized  by  law, 
may  after  an  election  upon  such  question,  abandon  such  commis- 
sion form  of  government,  and  return  to  the  aldermanic  form  of 
government,  as  the  same  existed  therein  at  the  time  of  adoption 
of  such  commission  form  of  government." 

The  one  main  subject  dealt  with  in  this  title  is  to  provide  for 
a  change  from  a  commission  form  of  government  in  cities  to  the 
aldermanic  form  as  it  existed  before  the  commission  form  was 
adopted,  and  all  other  things  contemplated  by  the  title  or  pro- 
vided by  the  act  are  cognate  and  germane  to  this  one  general 
subject.  If  the  object  or  subject  is  stated  generally  in  the  title, 
it  would  include  incidents  and  subsidiary  details. — Thomas  v. 
Gunter,  170  Ala.  165,  54  South.  283,  and  cases  there  cited;  Smith 
V.  Stiles,  195  Ala.  107,  70  South.  905.  We  think  that  everything 
proposed  by  the  title  and  accomplished  by  the  act  was  incident 
and  subsidiary  to  the  one  general  subject  of  changing  the  com- 
mission form  of  government  of  cities  to  the  aldermanic  form  as 
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it  previously  existed,  and  the  subject  was  not  only  clearly  ex- 
pressed, but  was  singrle,  and  the  act  does  not  offend  section  45  of 
the  Constitution  for  failing  to  clearly  express  the  subject  of  the 
enactment  in  the  title  or  in  dealing  with  more  than  one  subject. 

(2)  It  is  contended  that  this  act  violates  so  much  of  section 
45  of  the  Constitution  as  provides  that :  "No  law  shall  be  revised, 
amended,  or  the  provisions  thereof  extended  or  conferred  by  ref- 
erence to  its  title  only ;  but  so  much  thereof  as  is  revised,  amend- 
ed, extended  or  conferred  shall  be  re-enacted  and  published  at 
length." 

This  provision  of  the  Constitution  reaches  those  cases  only 
where  the  act  is  strictly  amendatory  or  revisory  in  its  character. 
Its  prohibition  is  directed  against  the  practice  of  amending  or 
revising  laws  by  additions  or  other  alterations,  which  without  the 
presence  of  the  original  act  are  usually  unintelligible.  If  the  law 
is  in  itself  complete  and  intelligible,  and  original  in  form,  it  does 
not  fall  within  the  meaning  and  spirit  of  the  Constitution.  "It 
is  not  necessary,  in  order  to  avoid  a  conflict  with  this  article  of 
the  Constitution,  to  re-enact  general  laws  whenever  it  is  neces- 
sary to  resort  to  them  to  carry  into  effect  a.special  statute.  Such 
cases  are  not  within  the  letter  or  spirit  of  the  Constitution,  or  the 
mischief  intended  to  be  remedied.  By  such  a  reference  the  gen- 
eral statute  is  not  incorporated  into  or  made  a  part  of  the  special 
statute.  The  right  is  given,  the  duty  declared,  or  burden  imposed 
by  the  special  statute ;  but  the  enforcement  of  the  right  or  duty 
and  the  final  imposition  of  the  burden  are  directed  to  be  in  the 
form  and  by  the  procedure  given  by  the  other  and  general  laws 
of  the  state.  Reference  is  made  to  such  laws,  not  to  affect  or 
qualify  the  substancie  of  the  legislation  or  vary  the  terms  of  the 
act,  but  merely  for  the  formal  execution  of  the  law.  The  evil  in 
view  in  adopting  this  provision  of  the  Constitution  was  the  incor- 
porating into  the  acts  of  the  Legislature  by  reference  to  other 
statutes,  of  clauses  and  provisions  of  which  the  legislators  might 
be  ignorant,  and  which  affecting  public  or  private  interests  in  a 
manner,  and  to  an  extent  not  disclosed  upon  the  face  of  the  act, 
a  biU  might  become  a  law  which  would  not  receive  the  sanction 
of  the  Legislature  if  fully  understood." — State  v.  Rogers,  107 
Ala;  444,  19  South.  909,  82  L.  R.  A.  520;  Montgomery  v.  Bird- 
song,  126  Ala.  645,  28  South.  522 ;  Sisk  v.  Cargile,  138  Ala.  168, 
35  South.  114 ;  Little  v.  Stflte,  137  Ala.  665,  35  South.  134 ;  State 
V.  Street,  117  Ala.  203,  23  South.  807. 
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The  act  in  question  is  original  in  form,  and  complete  and  in- 
telligible in  itself,  and  the  reference  to  the  existing  general  law 
is  not  to  vary  its  terms,  but  merely  for  the  formal  execution  of 
same. 

(3,  4)  It  is  next  insisted  that  the  act  violates  section  175  of 
the  Constitution,  which  provides  for  the  impeachment  of  certain 
officers  therein  mentioned,  and  that  this  method  of  removal  is 
exclusive. — Nolen  v.  State,  118  Ala.  154,  24  South.  251.  The  act 
abolishes  the  office  o£  commissioners,  etc.,  in  the  event  the  voters 
adopt  the  aldermanic  form  of  government,  and  these  offices  being 
of  legislative  creation  the  same  can  be  abolished  at  the  will  of  the 
Legislature,  and  the  incumbents  have  no  vested  right  in  said 
offices  that  would  prevent  the  abolishment  of  sAme. — Hawkins  v. 
Roberts,  122  Ala.  130,  27  South.  327;  Tomrt  v.  Callaghan,  173 
Ala.  453,  56  South.  211.  These  offices  are  not  retained,  and  the 
incumbents  removed  or  suspended,  so  as  to  bring  the  question 
within  the  influence  of  section  175  of  the  Constitution ;  but  the 
offices  are  abolished  upon  the  contingency  provided,  and  it  was 
within  the  power  of  the  Legislature  to  provide  for  what  may  be 
termed  an  option  to  be  exercised  by  the  voters  as  to  whether  or 
not  the  respective  cities,  of  the  class  dealt  with,  should  return 
to  the  aldermanic  form  or  remain  under  the  commission  form  of 
government. — State,  ex  rel.  Crumpton  v.  Montgomery,  177  Ala. 
212,  59  South.  294.  It  is  true  that  section  5  of  the  act  provides 
for  the  retention  in  office  of  all  employees,  other  than  those  whose 
offices  are  abolished  until  their  removal  is  provided  for  by  the 
mayor  and  alderman  of  the  city,  but  they  are  not  offices  protected 
under  section  175  of  the  Constitution,  as  the  creation,  abolish- 
ment, or  removal  of  the  incumbents  was  with  the  commissioners, 
and  said  employees  had  no  fixed  statutory  office  or  term. — State 
V.  Sanders,  187  Ala.  79,  65  South.  378,  L.  R.  A.  1915A,  295;  Acts 
1911,  p.  591,  §  7. 

While  there  are  many  grounds  of  demurrer  assailing  the  con- 
stitutionality of  the  act,  we  deem  it  necessary  to  discuss  only 
those  grounds  insisted  upon  by  the  assailant  of  the  act.  While 
T.  T.  Terry,  a  voter  and  taxpayer,  is  the  relator,  the  mandamus 
seeks  the  performance  of  a  definite  duty  to  the  public,  and  the 
state  is  the  real  plaintiff,  and  the  fact  that  Terry  had  no  author- 
ity to  proceed  in  the  name  of  the  state  is  not  presented  by  the 
demurrer;  but,  if  it  was  so  presented,  it  is  questionable  as  to 
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whether  or  not  his  authority  to  file  the  petition  in  the  name  of  the 
state  can  be  questioned  by  demurrer. 

The  trial  court  erred  in  sustaining  the  demurrer  to  the  peti- 
tion, and  the  judgment  is  reversed,  and  one  is  here  rendered 
overruling  same,  and  the  cause  is  remanded. 

Reversed,  rendered  and  remanded. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 


Alabama  Oty  G.  &  A*  Ry*  Co«  v.  Bemiere* 

Injury  to  Passenger. 

(Decided  May  11, 1916.    Rehearing  denied  June  30,  1916.) 
72  South.  825.) 

1.  Carriers;  Passengers;  Operation;  Care. — A  carrier  of  passengers  is 
under  a  positive  duty  to  so  operate  its  trains  in  approaching  a  flag  station, 
as  reasonable  prudence  and  care  would  suggest,  to  avoid  the  danger  of  in* 
juring  passengers  waiting  at  such  station  to  board  its  cars. 

2.  Same. — Under  the  evidence  in  this  case,  it  was  a  question  for  the  jury 
whether  the  carrier  exercised  reasonable  prudence  and  care  in  the  operation 
of  its  car  as  it  approached  the  flag  station  where  the  injury  occurred. 

3.  Evidence;  Expert;  Qualification;  Discretion. — ^The  determination  of 
the  qualifications  of  a  person  to  give  expert  testimony  on  a  definite  subject 
is  a  preliminary  matter  addressed  to  the  sound  discretion  of  the  trial  court 
under  the  evidence  bearing  on  that  preliminary  inquiry. 

4.  Same;  AdmissibUity. — ^Where  the  expert  testimony  of  a  witness  indi- 
cated independent  recollection  when  refreshed  by  reference  to  a  transcript  of 
his  testimony  on  a  former  appeal,  the  admission  of  such  testimony  was  not 
erroneous,  notwithstanding  some  of  his  testimony  was  calculated  to  discredit 
his  recollection  of  the  matters  about  which  he  testified. 

5.  Appeal  and  Error;  Review;  Discretion. — Unless  plainly  erroneous,  the 
ruling  of  the  trial  court  admitting  expert  testimony  after  a  preliminary  in- 
quiry into  the  qualifications  of  the  witness,  will  not  be  held  error. 

6.  Evidence;  Expert;  Hypothetical  Question. — ^An  hypothetical  question 
on  direct  examination  is  objectionable  if  it  contain  facts  not  shown  by  the 
evidence,  but  it  is  not  objectionable  for  omitting  to  hypothesize  every  fact 
shown  in  the  evidence,  including  those  in  support  of  the  opponent's  theory  of 
the  case. 

7.  Same;  Frame  and  SubetancCd — ^The  frame  and  substance  of  hypothet- 
ical questions  is  a  matter  largely  committed  to  the  discretion  of  the  court. 

8.  Carriers;  Passengers;  Instructions^— A  charge  asserting  that  unless 
the  motorman  saw  the  decedent  before  the  car  struck  him,  the  verdict  should 
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be  for  defendant,  were  properly  refused  where  the  action  was  for  death  by 
negligence  in  running  a  car  at  excessive  and  reckless  rate  of  speed  past  a 
flag  station;  the  charge  being  outside  of  the  issues  pleaded. 

(Anderson,  C.  J.,  and  Sayre,  J.,  dissent.) 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disque. 

Action  by  Leonie  Bessiere  as  administratrix,  against  the  Ala- 
bama City,  Gadsden  &  Attalla  Railway  Company,  for  damages 
for  the  death  of  her  intestate.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Affirmed. 

The  facts  and  the  pleadings  are  sufficiently  stated  in  the 
opinion  in  this  appeal  and  the  other  appeals  referred  to  in  the 
opinion.  Assignments  of  error  referred  to  in  the  opinion  are  as 
follows : 

The  court  erred  in  overruling  appellant's  objection  to  the  ques- 
tion to  Mr.  West :  "About  how  far,  in  your  experience  as  a  mo- 
torman,  before  reaching  a  stopping  place  where  there  is  a  pas- 
senger to  get  on,  a  flag  station  where  people  are  waiting  to  get 
on,  is  it  necessary  to  begin  to  slacken  the  speed  of  the  car,  where 
the  track  is  practically  level  ?'* 

(6)  Answer  to  question :    "Three  or  four  hundred  feet." 

(7)  Question  to  same  witness:  "Would  a  car  going  five 
miles  an  hour  on  comparatively  a  level  track,  and  a  straight  track, 
under  proper  control,  is  it  necessary  to  run  from  75  to  150  feet 
past  the  stopping  place,  to  bring  it  to  a  stop?" 

(8)  Answer  of  witness :  "If  there  is  nothing  wrong  with  the 
car,  no  reason  why  he  should  run  by  as  I  can  see,"  This  witness 
was  shown  to  have  been  a  motorman  for  several  years. 

(9)  Question  to  witness  Beverly,  who  testifies  that  he  has 
operated  cars  for  several  months  in  Mobile,  and  on  the  Attalla 
line:  Mr.  Beverly:  "A  motorman  in  charge  of  a  car  on  com- 
paratively level  spaced  track  approaching  a  flag  station  where  a 
person  is  waiting  to  take  passage  on  the  car  at  the  station,  how 
far  before  reaching  the  stopping  place  should  the  current  be  cut 
off?" 

(10)  Answer  thereto:  "It  is  owing  to  the  rate  of  speed  he 
is  making.  If  about  five  miles  an  hour,  he  can  stop  a  car  in  a 
car's  length." 

(11)  Question  to  same  witness:  "If  it  takes  100  feet  after 
the  current  is  cut  off,  and  after  the  brakes  are  so  applied  that 
the  car  comes  to  with  a  jerk,  take  100  feet  to  stop  it,  in  your 
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judgment  and  experience  as  a  motorman,  how  fast  was  that  car 

goingr 

(12)  Answer  of  witness :    "About  25  miles  an  hour." 

The  following  charge  was  refused  to  defendant* 

C.     Unless  Duncan,  the  motorman,  saw  Mr.  Bessiere  before 

the  car  struck  him,  if  it  struck  him,  the  verdict  should,  be  for 

defendant. 

Hood  &  Murphree,  for  appellant.  E.  0.  McCord,  and  0.  B. 
Roper,  for  appellee. 

McCLELLAN,  J. — ^Previous  appeals  of  this  litigation  will  be 
found  reported  in  179  Ala.  317,  61  South.  82,  and  in  190  Ala.  59, 
66  South.  805.  On  the  last  trial  the  only  issues,  tendered  by  the 
complaint,  submitted  to  the  jury  were  those  raised  by  the  aver- 
ments of  count  12  as  amended.  It  is  correctly  reproduced  on 
page  60  of  190  Ala.,  66  South.  805,  except  the  words  "at  a  great 
rate  of  speed  and  in  darkness"  were  eliminated  by  amendment. 
It  is  now  unnecessary  to  repeat  the  statement  of  the  controversy 
suflFiciently  shown  in  the  previous  reports  of  the  appeals.  It  will 
be  sufficient  to  say  at  this  time  that  the  action  is  for  damages 
for  the  death  of  plaintiff's  intestate,  amended  count  12  attributing 
his  wrongful  death  to  the  simple  negligence  of  the  motorman  of  a 
street  car  in  approaching  a  flag  station,  on  this  occasion,  without 
having  his  car  under  proper  control. 

The  chief  insistence  for  error  is  the  refusal  to  the  defendant 
of  special  instructions  forbidding  a  recovery  by  plaintiff.  In  the 
last  appeal  the  conclusion  was  expressed  that  the  case  made  by 
the  evidence  then  recited  in  the  bill  of  exceptions  required  the 
submission  of  the  issues  of  fact,  under  the  twelfth  count,  to  the 
jury.  Counsel  for  appellant  have  submitted  an  exhaustive  brief 
and  argument  in  support  of  their  contention  for  error  in  the 
refusal  of  affirmative  instructions,  based  upon  the  view  that 
there  was  no  evidence,  or  reasonable  inference  from  evidence, 
supporting,  even  prima  facie,  material  averments  of  count  12. 
The  evidence  bearing  on  these  issues  and  the  earnest  argument 
for  appellant  have  been  carefully  considered;  and  no  sufficient 
reason  has  been  made  to  appear  or  has  been  disclosed  to  alter 
the  conclusion  heretofore  announced. 

(1,  2)  There  was  evidence  tending  to  show  the  presence  of 
Henry  Bessiere  at  the  flag  station  for  the  purpose  of  taking  pas- 
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sage  to  Gadsden  on  the  defendant's  ^ar.  There  was  evidence 
tending  to  show  that  the  means  of  his  death,  at  the  station  place, 
was  an  inbound  car  of  which  Motorman  Duncan  was  the  opera- 
tive. There  was  evidence  tending  to  show  that  the  car,  on  the 
occasion  in  question,  approached  the  station  place  at  a  high 
speed,  not  under  proper  control,  a  speed  indicative  of  the  absence 
of  the  care  due  to  be  observed  in  the  circumstances,  'on  a  dark, 
foggy  night  when  the  headlight  on  the  car  did  not  fully  perform 
its  service  of  giving  warning  of  the  car's  approach  and  of  light- 
ing the  way  ahead.  The  defendant  had  provided  this  place 
(called  Brown's  Crossing)  for  the  reception  and  discharge  of  pas- 
sengers, the  cars  to  stop  upon  signal  for  the  reception  of  pas- 
sengers. Obviously  these  circumstances  created  a  positive  duty 
on  the  carrier  to  approach  this  flag  station  with  the  car  under 
such  control  as  reasonable  prudence  and  care  would  suggest  to 
avoid  danger  of  injury  to  persons  at  the  flag  station  for  the  pur- 
pose of  availing  of  the  service  of  the  carrier.  What  would  be  the 
observance  of  that  degree  of  prudence  and  care  would,  of  course, 
depend  upon  the  circumstances  and  conditions  affecting  or  relat- 
ing to  the  duty  assumed  by  and  resting  upon  the  carrier  toward 
those  thus  invited  to  be  at  the  flag  station.  Whether  the  requisite 
prudence  and  care  was  in  this  instance,  as  must  be  the  case  in 
most  instances,  observed  by  the  carrier's  servants  operating  one 
of  its  cars  was  a  question  for  the  jury  to  determine.  So  the  trial 
court  ruled.    Its  ruling  in  this  respect  was  free  from  error. 

(3,  4)  While  the  witness  Arthur  Jones  gave  utterance  to 
statements  immediately  calculated  to  entirely  discredit  his  recol- 
lection of  the  matters  about  which  he  testified,  yet  there  were 
other  assertions  by  the  witness  that  affirmed  the  possession  by 
him  of  independent  recollection  of  the  matters  about  which  he 
testified  when  his  recollection  had  been  refreshed  by  reference 
to  the  stenographic  report  of  his  testimony  on  a  former  trial  that 
took  place  earlier  after  the  event  in  question.    It  cannot  be  held 
that  the  trial  court  erred  in  declining  to  exclude  this  witness* 
testimony.    It  is  settled  here  that  the  determination  of  the  quali- 
fication vel  non  of  a  person  to  give  an  expert  opinion  on  a  definite 
subject  is  a  preliminary  matter ;  that,  its  decision  is  addressed  to 
the  sound  discretion  of  the  trial  court  under  the  evidence  bearing 
upon  that  preliminary  inquiry. — White  v.  State,  133  Ala.  122,  32 
South.  139;  L.  <fe  N.  R.R.  Co.  v.  Sandlvn,  125  Ala.  585,  28  South. 
40;  Ins.  Co.  v.  Stephens,  51  Ala.  123;  Ala.  C.  &  /.  Co.  v.  Heald, 
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168  Ala.  626,  643,  644,  53  South.  162 ;  L.  &  N.  R.  R.  Co.  v.  El- 
liott, 166  Ala.  419,  52  South.  28;  Jones  on  Ev.,  §  369. 

(5,  6)  Under  the  rule  long  prevailing  here,  the  finding  of  the 
court  upon  the  facts  presented  on  that  preliminary  inquiry  will 
not  be  held  for  error  unless  the  ruling  is  plainly  erroneous.  While 
an  hypothetical  question,  propounded  on  the  examination  in  chief 
to  an  expert  witness,  is  objectionable  if  it  contains  elements  of 
fact  not  shown  by  the  evidence,  yet  such  a  question  is  not  objec- 
tionable because  it  omits  to  hypothesize  every  fact  shown  by  the 
evidence,  for  an  examiner  of  an  expert  witness  may  lay  as  the 
basis  for  the  opinion  invited  only  those  facts  in  evidence  which 
conform  to  the  theory  the  examiner  would  establish,  though,  of 
course,  such  questions  should  incorporate  sufficient  of  the  facts 
in  evidence  to  fairly  justify  the  formation  of  an  expert  opinion 
on  a  material  issue  in  the  case ;  the  frame  and  substance  of  hypo- 
thetical questions  to  expert  witnesses  being  a  matter  largely  com- 
mitted to  the  discretion  of  the  trial  court. — B.  R.  &  E.  Co.  v.  But- 
ler, 135  Ala.  388,  395,  33  South.  33;  Morrissett  v.  Wood,  123  Ala. 
384,  26  South.  307,  82  Am.  St.  Rep.  127 ;  Parrish's  Case,  139  Ala. 
16,  43,  36  South.  1012;  Long.  Diet.  Co.  v.  Schmidt,  157  Ala.  391, 
47  South.  731 ;  B.  R.  L.  &  P.  Co.  v.  Saxon,  179  Ala.  136,  59  South. 
584;  Jones  on  Ev.,  §§  370,  371;  17  Cyc.  pp.  244,  250. 

(7)  In  the  brief  and  argument  for  appellant  assignments  of 
error  numbered  from  5  to  12,  inclusive,  are  treated  together. 
They  all  relate  to  the  preliminary  qualification  and  the  examina- 
tion of  an  expert  witness.  The  consideration  of  these  subjects  of 
the  assignments  mentioned,  in  the  light  of  the  applicable  rules 
before  restated,  leads  to  the  conclusion  that  none  of  them  are  well 
taken.  The  trial  court  cannot  be  held  to  have  misused  the  judg- 
ment and  discretion  with  which  such  courts  are  invested  in  the 
premises.  The  case  of  La  Londe  v.  Traction  Co.,  145  Mich.  77, 
108  N.  W.  365,  does  not  at  all  militate  against  the  conclusion  we 
have  stated.  There  the  court  declined  to  hold  for  error  the  action 
of  the  trial  court  in  declining  to  allow  a  question  that  the  trial 
court  had  held  was  incomplete,  that  omitted  necessary  elements 
to  bring  the  matter  of  the  opinion  sought  within  the  range  of  the 
issues  made.  If  the  learned  trial  court  had  declined  to  allow  some 
of  the  questions  noted  in  these  assignments,  doubtless  this  court 
-would  have  found  nothing  in  that  to  manifest  a  misuse  of  the 
judgment  and  discretion  reposed  in  him  in  such  matters. 
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(8)  Charge  C,  requested  for  the  defendant,  was  well  refused. 
It  was  outside  of  the  issues  made  by  the  averments  of  count  12. 
The  negligence  therein  declared  on  did  not  at  all  depend  upon 
whether  the  motorman  saw  Henry  Bessiere  or  not. 

There  is  no  merit  in  the  errors  assigned  and  urged  here.  The 
judgment  is  affirmed. 

Affirmed. 

Maypield,  SoifERViLLE,  GARDNER,  and  Thomas,  JJ,.  concur. 
Anderson,  C.  J.,  and  Sayre,  J.,  dissent. 


Hurst  V.  Fitz  Water  Wheel  Co. 

Assumpait. 

(Decided  May  18,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  314.) 

1.  Commerce;  Foreign;  Interstate. — The  constitutional  and  statutory  re- 
quirements as  to  foreign  corporations  doing  business  in  Alabama  are  not 
applicable  to  such  foreign  corporations  while  engaged  in  interstate  com- 
merce. 

2.  Corporations;  Foreign;  Place  of  Contract. — A  plea  setting  up  that  de- 
fendant entered  into  a  contract  in  Alabama,  is  insufficient  to  establish  that 
the  contract  was  made  here  as  plaintiff  may  have  agreed  to  it  elsewhere;  the 
question  being  raised  by  special  demurrer. 

3.  Pleading;  Conclusion;  Doing  Business. — An  allegation  that  plaintiff,  a 
foreign  corporation,  was  doing  business  within  the  state,  is  the  mere  conclu- 
sion of  the  pleader. 

4.  Appeal  and  Error;  Review;  General — ^Where  the  appellant  did  not  des- 
ignate any  one  plea  as  being  sufficient,  his  argument  being  general  and  in 
support  of  all,  and  some  of  the  pleas  were  unquestionably  bad,  the  action  of 
the  trial  court  in  sustaining  a  demurrer  to  the  pleas  will  not  be  reversed. 

5.  Sales;  Action;  Price;  Pleas. — As  an  answer  to  a  seller's  action  for  the 
price  of  goods,  pleas  which  do  not  indicate  whether  they  seek  to  abate  the 
price  because  of  fraud  or  breach  of  warranty,  or  to  rescind  the  sale  entirely, 
or  to  recover  judgment  against  the  plaintiff,  are  defective. 

6.  Depositions;  Use  as  Evidence;  Objection;  Time. — Objections  to  inter- 
rogatories and  answers  come  too  late  when  made  at  the  time  the  deposition 
was  offered  in  evidence. 

7.  Appeal  and  Error;  Harmless  Error;  Evidence. — The  exclusion  of  evi- 
dence which  could  not  have  influenced  the  verdict  is  harmless. 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  CROW. 
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Action  by  the  Fitz  Water  Wheel  Company  against  K.  L.  Hurst 
for  the  price  of  goods  sold.  Judgment  for  plaintiff  and  defendant 
appeals.    Affirmed. 

Transferred  from  Court  of  Appeals. 

BuRGiN,  Jenkins  &  Brown,  for  appellant.  W.  K.  Terry,  and 
Carmicheal  &  Winn,  for  appellee. 

MAYFIELD,  J. — Action  on  account  for  the  price  of  a  water 
wheel.  The  attempted  defenses  were  that  plaintiff  was  a  foreign 
corporation,  and  that  it  had  not  complied  with  the  constitutional 
and  statutory  provisions,  conformity  to  which  was  necessary  to 
entitle  it  to  do  business  in  this  state,  and  breaches  of  warranty 
as  to  the  capacity  and  efficiency  of  the  wheel.  There  was  no  dis- 
pute as  to  the  facts  that  plaintiff  was  a  foreign  corporation,  and 
that  it  had  not  complied  with  the  provisions  of  the  Constitution, 
or  of  section  3642  of  the  Code,  as  to  corporations  doing  business 
in  Alabama.  The  disputed  question  which  ought  to  have  been 
raised  and  decided,  was  whether  or  not  the  contract,  the  founda- 
tion of  the  cause  of  action  sued  on,  constituted,  or  contemplated, 
plaintiff's  engaging  in  or  transacting  business  within  the  state, 
and  therefore  whether  or  not  the  contract  was  within  the  provi- 
sions of  the  Constitution  or  of  the  statutes. 

(1-3)  The  constitutional  and  statutory  provisions  under  con- 
sideration were  not  intended  and  cannot  be  made  to  interfere 
with,  or  to  apply  to,  interstate  commerce.  They  are  purely  police 
regulations  of  intrastate  matters. — Am,  Tel  Co.  v.  W.  U.  T.  Co., 
67  Ala.  26,  42  Am.  Rep.  90;  Ware  v.  Hamilton^Brown,  92  Ala. 
145,  9  South.  136.  The  defendant  attempted  to  raise  this  issue  by 
special  pleas.  The  trial  court  sustained  demurrer  to  these  pleas, 
and  this  ruling  is  assigned  as  error.  These  pleas,  to  say  the  best 
of  them,  were  not  certain  or  distinct  averments  of  fact  which 
showed  an  ^'engaging  in  or  transacting  of  any  business  in  this 
state"  by  the  plaintiff.  Construing  the  pleas  most  strongly 
against  the  pleader,  especially  when  the  defect  or  uncertainty  is 
I>ointed  out  by  a  special  demurrer,  we  are  not  prepared  to  say 
that  the  trial  court  erred  in  respect  to  this  assignment.  For  ex- 
ample, the  plea  alleges  that  the  agreement  was  entered  into  by 
the  "defendant"  in  the  state  of  Alabama.  The  plaintiff  may 
have  agreed  in  another  state.  While  the  pleas  would  be  good  in 
the  absence  of  a  special  demurrer,  the  demurrer  pointed  out 
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defects  which  should  have  been  cured  by  amendments.  The  al- 
legation that  ''plaintiff  was  doing  business  in  the  state"  was  a 
mere  conclusion  of  the  pleader,  and  not  the  averment  of  facts 
set  forth  in  the  complaint  to  which  the  plea  was  an  intended  an- 
swer. In  the  case  of  Amer.  Amus.  Co.  v.  East  Lake  Co,,  174  Ala. 
526,  56  South.  961,  the  complaint  had  set  forth  the  facts,  and 
hence  the  plea  was  not  required  to  repeat  them,  but  merely  to 
answer  them.  Here,  the  complaint  is  in  Code  form,  and  merely 
declares  on  the  common  counts,  and  no  facts  had  been  set  forth 
in  the  complaint  or  plea  which  would  support  the  conclusion  of 
the  pleader.  Every  fact  averred  here  may  be  true,  and  still  it 
does  not  show  that  the  plaintiff  was  engaging  in,  or  transacting, 
business  within  the  state  in  the  sale  or  installation  of  the  water 
wheel.  In  the  case  above  referred  to  it  was  said :  "It  is  evident 
that,  had  the  transaction  in  question  involved  no  more  than  the 
sale  and  delivery  of  the  machinery  by  the  plaintiff  to  the  defend- 
ant in  Alabama,  it  would  have  been  an  act  of  interstate  com- 
merce, to  which  the  laws  of  Alabama  are  not  and  could  not  be 
applicable.  But  the  contract  was  not  for  the  sale  of  machinery. 
It  was  an  entire  contract  for  transporting  and  assembling  (that 
is,  building  into  a  structure)  certain  materials  on  the  defendant's 
premises.  This  included,  as  set  forth  in  the  complaint,  and  re- 
plication, both  labor  and  materials ;  and  the  fruition  of  the  con- 
tract was  not  the  delivery  of  an  article  of  commerce  to  the  de- 
fendant, but  the  erection  of  an  improvement  on  its  premises  for  a 
gross  consideration. — Beard's  Case,  71  Ala.  60," 

We  are  not  prepared  to  extend  the  doctrine  announced  in  the 
above  case  to  the  limit  of  holding  that  merely  installing  a  piece 
of  machinery  in  this  state,  or  putting  it  together,  when  the  sale 
would  otherwise  be  interstate  commerce,  would  be  engaging  in  or 
transacting  business  within  the  state ;  but  we  do  not  now  decide 
the  question,  because  not  necessary,  for  the  reason  that  the  plea 
had  defects  which  the  demurrer  pointed  out,  and  the  court  will 
not  be  put  in  error  for  sustaining  the  demurrer. 

(4)  The  court  also  sustained  demurrers  to  the  special  pleas 
as  to  breaches  of  warranties  and  false  and  fraudulent  statements 
by  the  vendor  in  making  the  sale.  There  were  eight  or  ten  of 
these  special  pleas  and  there  were  scores  of  special  grounds 
pointed  out  by  demurrer,  and  the  court  sustained  the  demurrer 
generally  to  each  of  the  pleas.  The  appellant  does  not  point  out 
to  us  any  one  of  these  pleas  which  was  sufficient  and  not  subject 
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to  the  demurrer,  but  the  insistence  is  general  and  as  applicable  to 
one  as  to  the  other.  Some  of  the  pleas  were  unquestionably  sub- 
ject to  several  of  the  grounds  of  demurrer,  and  hence  we  must 
sustain  the  action  of  the  court.  The  only  insistence  or  argument 
is  as  follows : 

"Assignments  of  Error  2  to  10,  Both  Inclusive. — ^Proposition 
3 :  Misrepresentations  by  the  vendor  in  the  sale  of  chattels  fur- 
nish ground  of  defense  to  an  action  for  purchase  money,  or  may 
support  an  action  on  the  case  for  deceit,  and  it  is  not  necessary  to 
such  defense  or  such  action  that  the  vendee  has  returned  or 
offered  to  return,  the  property. — Maxwell  v.  Sherman,  172  Ala. 
626,  55  South.  520,  and  authorities  there  cited." 

(5)  The  trouble  with  the  pleas  is  that  they  are  uncertain,  as 
to  whether  they  merely  seek  to  defend,  by  abating  the  purchase 
price  on  account  of  fraud  or  breach  of  warranty,  or  whether 
they  seek  to  rescind  the  sale  entirely,  or  whether  they  are  pleas 
of  set-off,  or  recoupment  or  in  the  nature  thereof,  and  to  recover 
a  judgment  over  against  the  plaintiff.  Some  appear  to  be  of  one 
kind  and  some  of  another,  and  some  partake  of  the  nature  of  all 
three. 

(6)  The  defendant's  objections  to  interrogatories  and  an- 
swers came  too  late,  even  if  there  had  been  any  merit  in  them. 
The  bill  of  exceptions  informs  us  as  follows:  "The  defendant 
had  not  objected  to  any  of  the  interrogatories  at  the  time  they 
were  filed  in  court,  or  at  the  time  of  filing  his  crosis-interroga- 
tories,  and  the  defendant  objected  for  the  first  time  to  the  de- 
position and  to  various  interrogatories  and  answers  thereto  at 
the  time  of  the  trial  when  same  were  offered  in  evidence." 

These  objections,  under  our  uniform  rulings,  came  too  late, 
not  being  made  until  the  trial. — Creel  v.  Keith,  148  Ala.  233,  41 
South.  780 ;  6  Mayf .  Dig.  261. 

(7)  If  the  defendant  had  a  right  to  introduce  the  answer  to 
one  only  of  his  cross-interrogatories  propounded  to  plaintiff's  wit- 
ness, the  answer,  if  admitted,  could  not  have  influenced  the  ver- 
dict, and  if  error,  was  without  injury.  The  question  and  answer 
were  as  follows :  "Q.  Do  you  know  anything  of  your  own  knowl- 
edge about  the  installation  of  this  particular  water  wheel?  A. 
No;  only  from  correspondence,  and  report  of  our  expert,  Mr. 
Lingg,  who  was  sent  to  investigate." 

There  is  nothing  to  show  that  this  answer  would  have  been 
relevant  or  material,  there  being  no  issue  as  to  failure  to  comply 
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with  constitutional  or  statutory  provisions  as  to  doing  business 
in  the  state,  and  no  issue  as  to  breach  of  warranty. 

We  deem  it  unnecessary  to  discuss  the  other  assignments  of 
error ;  they  are  either  wholly  without  merit,  or  covered  by  what 
we  have  said  above. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Ragland  Brick  Co.  v.  Bell. 

Injury  to  Servant. 

(Decided  May  11,  1916.    Rehearing^  denied  June  30,  1916. 
72  South.  380.) 

1.  Master  and  Servant;  Injury  to  Servant;  Complaint. — A  complaint  al- 
leging^ that  plaintiff's  injuries  were  caused  by  a  hammer  falling  and  striking 
him  on  the  head,  and  that  the  injuries  proximately  resulted  by  reason  of  the 
negligent  failure  of  defendant  to  furnish  plaintiff  a  reasonably  safe  place  to 
work,  was  sufficient  in  allegation  of  negligence  as  a  common  law  action  by  a 
servant  against  the  master. 

2.  Same;  Instructions. — A  charge  relieving  defendant  from  liability  if 
the  superintendent  of  defendant  warned  plaintiff  away  from  the  smoke- 
stack, was  properly  refused,  where  it  appeared  that  the  superintendent 
warned  plamtiff  away  from  the  top  of  the  stack,  but  not  from  the  bottom, 
where  he  was  injured. 

3.  Same;  Jury  Question;  Proximate  Cause. — If  a  servant  is  injured  by 
being  struck  by  an  object  falling,  he  being  at  the  time  in  the  discharge  of  his 
duty,  and  the  master  has  failed  to  take  proper  measures  to  protect  him, 
causal  connection  between  the  injury  and  the  failure  of  the  master  to  protect 
against  it,  is  ordinarily  a  question  for  the  jury. 

Appeal  from  St.  Clair  Circuit  Court. 

Heard  before  Hon.  J.  E.  Blackwood. 

Action  by  Jeff  Bell,  by  next  friend,  against  the  Ragland  Brick 
Company,  for  damages.  Judgment  for  plaintiff  and  defendant 
appeals.  Transferred  from  the  Court  of  Appeals  under  section  6, 
p.  449,  Acts  of  1911.    Affirmed. 

The  second  count  alleges  in  effect  that  plaintiff  was  employed 
by  defendant  at  its  plant  at  or  near  Ragland,  St.  Clair  county, 
Ala.,  and  that  on  a  certain  day,  while  engaged  in  the  discharge 
of  his  duties  as  such  employee,  a  hammer  fell  and  struck  him  on 
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the  head,  causing:  certain  injuries  which  are  enumerated.  It  is 
averred  that  his  said  injuries  were  proximately  caused  by  reason 
of  the  negligence  of  defendant,  in  this:  The  defendant  negli- 
gently failed  to  furnish  plaintiff  a  reasonably  safe  place  to  work. 
The  following  charges  were  refused  to  defendant : 

(4)  The  court  charges  the  jury  that  if  they  find  from  the 
evidence  in  this  case  that  Superintendent  Quillan  Yearned  plain- 
tiff to  go  away  from  the  smokestack  and  go  back  to  the  work 
assigned  him,  and  if  they  further  find  that  the  boy  returned  to  the 
work  about  the  smokestack  without  the  knowledge  or  consent  of 
Quillan,  they  must  find  the  issue  in  favor  of  defendant. 

(5)  The  court  charges  the  jury  that  if  they  reasonably  find 
from  the  evidence  that  Mr.  Quillan  warned  plaintiff  away  from 
the  smokestack,  and  that  they  boy  returned  to  work  about  the 
smokestack,  and  was  there  without  the  knowledge  or  consent 
of  Mr.  Quillan,  then  plaintiff  was  there  at  his  own  risk,  and  the 
jury  cannot  find  a  verdict  for  plaintiff. 

Embry  &  Embry,  for  appellant.  W.  J.  Edwards  and  Ed  S. 
Watts,  for  appellee. 

SAYRE,  J. — (1)  Virtually,  by  instructions  given  the  jury  on 
request  of  the  defendant,  the  court  eliminated  all  issues  save  those 
raised  by  the  second  count  of  the  complaint.  As  for  any  excep- 
tions taken  by  the  demurrer  the  sufficiency  of  the  allegation  of  a 
common-law  cause  of  action  in  this  count  has  been  more  than  once 
sustained. — Gray  Eagle  Coal  Co.  v.  Lewis,  161  Ala.  415,  49  South. 
859;  Smith  v.  Watkins,  172  Ala.  502,  55  South.  611. 

In  this  count  the  action  proceeded  on  the  theory  that  reason- 
able care  for  plaintiff's  safety  in  his  place  required  that  defendant 
should  have  provided  against  his  injury  by  objects  falling  from 
the  top  of  the  stack  while  building.  Under  the  evidence,  this 
was  a  question  for  the  jury,  and  while  we  are  inclined  to  think 
that  a  conclusion  to  the  contrary  would  have  been  perhaps  more 
reasonable,  we  do  not  feel  authorized  to  say  as  matter  of  clear 
law  that  the  jury  were  wrong.  Nor  are  we  authorized  to  disre- 
gard that  tendency  of  the  testimony  offered  by  plaintiff  going  to 
show  that  at  the  time  and  place  of  his  injury  he  was  engaged  in 
the  business  for  which  he  was  employed  and  to  which  he  had  been 
directed  by  agents  in  authority  over  him.  Aside  from  plaintiff's 
testimony,  this  might  have  been  inferred  from  the  fact  that  for 
some  days,  while  in  the  unquestioned  employment  of  defendant, 
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he  had  been  doing  just  what  he  was  doing  when  injured.  De- 
fendant's denial,  and  testimony  in  support  of  it  was  only  effective 
to  raise  a  question  for  jury  decision. 

(2)  The  general  charge  requested  by  defendant  was  refused 
without  error.  Charges  4  and  5  were  likewise  properly  refused. 
The  fact  that  Quillan,  defendant's  superintendent,  at  one  time 
warned  plaintiff  away  from  the  top  of  the  stack  as  a  place  too 
dangerous  for  a  boy,  did  not  necessarily  imply  that  plaintiff  was 
not  engaged  in  the  line  and  scope  of  his  employment,  when,  for 
some  days  afterwards  and  until  the  time  of  his  injury,  he  was 
carrying  brick  to  the  bottom  of  the  stack.  But  these  charges, 
construed  in  the  light  of  the  evidence,  did  carry  this  implication, 
and  were  for  that  reason  correctly  refused. 

(3)  If,  as  plaintiff's  evidence  tended  to  show,  he  was  at  the 
time  where  he  needed  to  be  in  the  proper  discharge  of  the  business 
to  which  he  had  been  assigned,  and  if  in  these  circumstances 
defendant  failed  to  take  such  measures  to  protect  him  against 
falling  objects  as  common  prudence  should  have  suggested,  the 
question  of  proximate  connection  between  this  failure  and  plain- 
tiff's injury  was  also  a  question  of  fact.  To  the  case  thus  pre- 
sented the  doctrine  of  Western  Railway  v.  Mutch,  97  Ala.  194, 
11  South.  894,  21  L.  R.  A.  316,  38  Am.  St.  Rep.  179,  cannot  be 
applied,  to  the  effect  that  defendant  was  entitled,  as  upon  a  ques- 
tion of  law,  to  defeat  plaintiff's  recovery.  The  case  was  one  for 
the  jury  under  proper  instructions,  and  we  find  in  the  record  no 
sufficient  reason  for  interfering  with  the  result. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


London  v.  G.  L.  Anderson  Brass  Works. 

(Decided  April  20, 1916.    Rehearing  denied  June  30, 1916. 
72  South.  359.) 

1.  Fraudulent  Conyeyances;  Consideration;  Contradiction. — If  the  valua- 
ble consideration  recited  in  a  deed  from  a  husband  to  his  wife,  is  merelv 
nominal,  and  for  the  self  evident  purpose  of  coloring  a  gift  as  a  sale,  such 
deed  will  be  considered  as  voluntary  as  to  the  husband's  creditors,  and  parol 
evidence  of  a  substantial  valuable  consideration  is  not  admissible  to  sup- 
port it. 
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2.  Same;  Voluntary;  NominaL — ^A  deed  from  a  husband  to  his  wife  con- 
veying land  worth  $10,000,  but  carrying  an  incumbrance  of  $5,000,  upon  a 
recited  consideration  of  $100,  and  love  and  affection,  is  not  a  purely  volun- 
tary conveyance  on  its  face. 

3.  Same;  Antecedent  Debt;  Burden  of  Proof. — ^Where  the  conveyance  was 
attacked  as  fraudulent,  if  the  consideration  paid  by  the  grantee  was  an  ex- 
isting debt  due  him  from  the  grantor,  he  must  not  only  show  the  bona  fide 
existence  of  the  debt,  but  also  that  the  value  of  the  property  was  not  more 
than  the  fair  equivalent  for  the  debt,  and  when  this  is  done,  the  intention  of 
the  parties  to  hinder,  delay  or  defraud  the  creditors  of  the  grantor  is  imma- 
terial, and  will  not  defeat  the  conveyance. 

4.  Same;  Burden  of  Proof. — ^Where  complainant  shows  that  his  debt  an- 
tedated the  conveyance,  the  burden  shifts  to  the  grantee  to  show  that  he 
paid  a  valuable  substantial  consideration,  and  not  merely  a  nominal  one, 
whereupon,  the  burden  rest3  upon  complainant  to  show  that  the  grantee  had 
notice  of  an  intent  by  the  grantor  to  hinder,  delay  or  defraud  his  creditors. 

5.  Same;  Inadequacy  of  Consideration. — ^Where  a  conveyance  by  the  hus- 
band to  his  wife  was  attacked  as  fraudulent,  in  an  action  in  ejectment,  and 
the  only  consideration  actually  stipulated  for  and  paid,  was  a  valuable  con- 
sideration, its  inadequacy  was  effective  only  to  show,  as  an  inference  to  be 
drawn  by  the  jury  or  not,  the  fraudulent,  intent  of  the  parties  towards  the 
creditors  of  the  husband;  it  not  appearing  that  the  husband  was  insolvent, 
failing  or  embarrassed  when  he  made  the  conveyanace. 

6.  Frauds;  Statute  of;  Conveyance  in  Consideration  of  Marriage. — A 

parol  agreement  or  promise  in  consideration  of  marriage  is  void  under  the 
statute  of  frauds;  hence,  the  execution  by  the  husband  of  such  an  agreement 
after  marriage  is  without  consideration  to  support  it,  and  is  purely  volun- 
tary as  to  pre-existing  creditors  of  the  husband. 

7.  Deeds;  Voluntary. — A  voluntary  deed,  in  a  court  of  law,  is  one  which 
is  given  without  any  valuable  consideration,  as  the  term  ^consideration"  is 
defined  by  law,  which  must  be  substantial  as  opposed  to  nominal  merely. 

8.  Fraudulent  Conveyance;  Voluntary;  Husband  and  Wife.^ — ^Where  a 
divorced  wife  promised  to  re-marry  her  former  husband  in  consideration  of 
his  conveyance  of  land  to  her,  and  also  to  give  him  $500  as  a  money  induce- 
ment to  the  errant,  the  non  legal  character  of  the  marriage  promise  as 
a  consideration  did  not  deprive  the  transaction  of  its  standing  in  law  as 
based  on  a  valuable  consideration. 

"O.  Same;  Jury  Question.^ — Under  the  evidence  in  this  case,  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  the  deed  attacked  as  fraudu- 
lent was  in  fact  based  on  the  pecuniary  consideration  thereiil  recited,  and,  if 
so,  whether  it  existed  as  a  present  consideration,  or  merely  as  a  past  indebt- 
edness for  money  received  by  the  husband  from  the  wife. 

10.  Same;  Partial  Invalidity;  Rule  in  Equity. — ^When  a  conveyance  is 
fraudulent,  made  upon  a  consideration  which  is  valuable,  but  substantially 
inadequate,  and  the  grantee  is  without  notice  of  intent  on  the  part  of  the 
grrantor  to  defraud  creditors,  and  the  grantee  intends  no  fraud,  in  equity  the 
conveyance  will  stand  as  security  for  the  value  actually  paid,  it  not  being 
inrhoUy  void. 

11.  Same;  Legid  Rule. — In  courts  of  law  a  conveyance  fraudulent  as  to 
the  grantor's  creditors  must  stand  or  fall  in  its  entirety. 
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12.  Same;  Consider ation;  Notice  or  Partidiiation  in  Intent.. — ^Where  the 
grantee  pays  a  valuable  money  consideration  for  the  conveyance,  thouirh 
inadequate,  the  conveyance  is  not  void  as  to  the  creditors  of  the  grantor  un- 
less the  grantee  had  notice  of  or  participated  in  the  fraudulent  intent  of  the 
grantor  to  hinder,  delay  or  defraud  his  creditors. 

13.  Same;  Intent — A  grantor's  intent  to  hinder,  delay  the  collection  of  hia 
debts  is  just  as  fraudulent  as  if  made  to  defraud  his  creditors. 

14.  Appeal  and  Error;  Harmless  Error;  Instructions. — ^Where  the  court'a 
oral  charge  specifically  embodied  the  substance  of  a  requested  written 
charge,  the  refusal  of  the  written  charge  is  harmless. 

15.  Fraudulent  Conveyance;  Good  Faith;  Evidence. — ^Where  the  action  was 
ejectment,  and  the  plaintiff  claimed  title  by  purchase  under  execution  sale 
against  a  party  deriving  title  from  the  judgment  debtor  through  conveyance 
from  the  judgment  debtor  to  his  wife,  the  terms  of  the  verbal,  ante-nuptial 
agreement  between  the  judgment  debtor  and  his  wife,  in  which  the  debtor 
orally  agreed  to  convey  land  to  his  wife  in  consideration  of  her  marrying 
him,  was  admissible  to  show  good  or  bad  faith  in  the  transaction  towards  the 
creditors  of  the  debtor. 

16.  Same;  Husband  and  Wife. — The  fact  that  the  grantee  in  a  conveyance 
by  the  debtor  is  the  wife  of  the  debtor,  is  not  in  itse&  a  badge  of  fraud,  but 
only  a  suspicious  circumstance  not  altering  the  application  of  the  general 
rules  of  law  governing  conveyances  between  unrelated  persons,  nor  shifting 
the  burden  of  proof  which  would  otherwise  prevail. 

17.  Evidence;  Parol  to  Vary  Writing;  Deeds;  Consideration.^ — ^Where  the 
deed  recited  a  money  consideration  of  $100,  it  was  proper  to  admit  evidence 
to  show  payment  of  any  greater  amount  of  money  or  value  than  $100;  the 
rule  that  the  recital  of  cosideration  cannot  be  varied  by  evidence  of  a  consid- 
eration differing  in  kind,  changing  the  legal  effect  of  the  instrument,  being 
without  application. 

18.  Fraudulent  Conveyance;  Evidence. — Where  the  action  was  ejectment 
by  a  purchaser  under  execution  sale,  and  against  a  party  deriving  title  from 
the  judgment  debtor  through  conveyance  from  the  debtor  to  his  wife,  and  the 
conveyance  to  the  wife  was  attacked  as  fraudulent,  the  defendant  may  show 
that  the  wife  had  no  knowledge  of  the  debts  of  her  husband,  just  as  it  was 
competent  for  plaintiff  to  show  that  she  had  such  knowledge,  such  as  by 
showing  that  her  husbanad  never  informed  her  of  his  debts. 

(Anderson,  C.  J.,  dissents.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Ejectment  by  John  London  against  the  G.  L.  Anderson  Brass 
Works.  Judgment  for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

London  &  Fitts,  for  appellant.  Allen,  Fisk  &  Townsenb, 
for  appellee. 

SOMERVILLE,  J. — The  controlling  issue  in  this  case  Is 
whether  plaintiff's  title  to  land  by  purchase  under  an  execution 
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sale  against  one  G.  L.  Anderson,  on  April  3,  1911,  shall  prevail 
against  defendant's  title  derived  from  said  Anderson  by  convey- 
ance from  him  to  his  wife,  Lula  Anderson,  on  October  22,  1910. 

The  debt  upon  which  the  execution  sale  was  founded  was 
due  from  Anderson  to  London  &  Fitts  in  April,  1910,  and  the  gen- 
eral contentions  of  plaintiff  are:  (1)  That  the  conveyance  from 
Anderson  to  his  wife  was  a  voluntary  convenance,  and  therefore 
void  as  to  this  debt,  regardless  of  good  faith;  (2)  that,  though 
there  was  a  valuable  consideration  therefor,  the  conveyance  was 
nevertheless  void  unless  defendant  showed  that  the  consideration 
was  also  reasonably  adequate,  which  it  failed  to  do  as  matter  of 
law ;  (3)  and  that,  in  any  case,  the  consideration  recited  as  paid 
was  so  grossly  inadequate  that,  as  matter  of  law,  the  conveyance 
must  be  branded  as  fraudulent  and  void. 

(1,  2)  1.  The  deed  from  Anderson  to  his  wife  recites  a  con- 
sideration of  "one  hundred  dollars  and  love  and  affection  to  him 
in  hand  paid."  The  land  conveyed  was  of  the  value  of  $10,000, 
or  a  little  more,  and  then  carried  an  incumbrance  of  $5,000.  If 
the  valuable  consideration  recited  were  merely  nominal — ^as  $1 — 
and  for  the  self-evident  purpose  of  coloring  a  gift  as  a  sale,  the 
deed  would  be  construed  as  a  voluntary  deed,  as  to  creditors,  and 
parol  evidence  of  a  substantial  valuable  consideration  would  not 
be  admissible  to  support  it. — Houston  v.  Blackman,  66  Ala.  559, 
565,  41  Am.  Rep.  756.  But  $100  cannot  be  regarded  as  nomnial, 
however  inadequate  it  may  be. 

"In  the  application  of  the  principle  that  voluntary  convey- 
ances are,  as  matter  of  law,  conclusively  presumed  fraudulent 
and  void  as  to  existing  creditors,  the  definition  of  a  'voluntary 
conveyance'  must  be  steadily  kept  in  view.  It  is  a  conveyance 
founded  merely  and  exclusively  on  a  good,  as  distinguished  from 
a  valuable,  consideration,  on  motives  of  generosity  and  affection, 
rather  than  on  a  benefit  received  by  the  donor,  or  detriment, 
trouble,  or  prejudice  to  the  donee.  If  the  donor  receives  a  benefit, 
or  the  donee  suffers  detriment,  as  the  consideration  of  the  con- 
veyance, the  consideration  is  valuable,  not  good  merely.  How- 
ever inadequate  such  consideration  may  be — however  trivial  the 
benefit  to  the  one,  or  the  damage  to  the  other — ^the  conveyance  is 
not  voluntary.  The  inadequacy  is  a  circumstance  which,  with 
other  facts,  may  import  an  actual  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  grantor,  but  it  does  not  change  the 
character  of  the  conveyance — does  not  convert  it  into  a  voluntary 
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conveyance. — Bump  on  Fraud.  Con.  262." — Bibb  v.  Freeman,  59 
Ala.  612 ;  Pippin  v.  Tapia,  148  Ala.  353,  42  South.  545. 

See,  also,  Pickett  v.  Pipkin,  64  Ala.  520,  524 ;  Bradley  v.  Rags- 
dale,  64  Ala.  558 ;  Early  &  Lane  v.  Owens,  68  Ala.  171, 174. 

It  must  be  conceded  that  this  court  has  sometimes  treated  exe- 
cutory trusts  (Kirmebrew  v.  Kinnebrew,  35  Ala.  628,  637),  and 
even  conveyances  of  chattels  (Felder  v.  Harper,  12  Ala.  612)  and 
land  (Goodlett  v.  Hansell,  66  Ala.  151,  160),  as  voluntary  with 
respect  to  other  adversely  interested  parties,  even  upon  recited 
considerations  of  $5  or  $10 ;  and  these  cases  have  been  later  cited 
with  approval  in  York  v.  Leverett,  159  Ala.  529,  531,  48  South. 
684,  685,  where  it  was  said :  "When  a  court  of  chancery  is  called 
upon  to  set  aside  a  conveyance  upon  the  ground  of  fraud,  it  takes 
judicial  notice  that  such  a  pecuniary  consideration  as  $2  is  mere- 
ly nominal  when  there  is  a  transfer  of  so  much  value  ($1,500)  as 
in  the  conveyance  under  consideration." 

So,  also,  in  Folmar  v.  Lehman-Durr  Co.,  147  Ala.  472,  477, 
41  South.  750,  it  was  said,  without  other  comment,  that  a  deed 
made  for  love  and  affection  and  $2  was  voluntary  on  its  face,  and 
void  as  to  existing  creditors. 

It  appears  from  these  cases  that  the  technical  definition  of  a 
"voluntary  conveyance"  in  Bibb  v.  Freeman,  59  Ala.  612,  has  not 
been  strictly  applied  in  all  cases,  and  that  this  court  has  taken 
judicial  notice  that  the  recital  of  any  trifling  sum  (from  $1  to 
$10)  as  a  pecuniary  consideration  for  the  grant  of  property  of 
large  value  does  not  necessarily  show  as  to  third  persons  that  the 
conveyance  is  other  than  voluntary ;  especially  where  it  is  coupled 
with  a  recital  of  the  consideration  of  love  and  affection,  and  the 
grantee  is  a  near  relative  of  the  grantor. 

Nevertheless,  there  must  be  a  limit  somewhere ;  and,  without 
undertaking  now  to  define  such  a  limit,  we  are  unwilling  to  say 
that  the  instant  deed,  reciting  a  consideration  of  $100  and  love 
and  affection,"  is  upon  its  face  a  purely  voluntary  conveyance. 
It  was  therefore  properly  admitted  in  evidence. 

(3,  4)  2.  A  laborious  survey  of  the  numerous  decisions  and 
opinions  by  this  court  on  the  burden,  nature,  and  effect  of  proof 
with  respect  to  the  consideration  paid  by  an  alleged  fraudulent 
grantee,  where  his  conveyance  is  attacked  by  a  pre-existing  credi- 
tor, exhibits  inconsistencies  which  cannot  be  reconciled.  We 
think,  however,  that  the  following  principles  must  be  regarded  as 
settled  by  the  weight  of  the  adjudications :    (1)  If  the  considera- 
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tion  paid  by  the  grantee  was  an  existing  debt  due  to  him  from  the 
grantor,  he  must  not  only  show  its  bona  fide  existence,  but  must 
also  show  that  it  was  adequate;  that  is  that  the  value  of  the 
property  was  no  more  than  a  fair  equivalent  for  the  amount  of 
the  debt.  If  this  is  shown,  the  intention  of  the  parties  to  thereby 
hinder,  delay,  or  defraud  is  wholly  immaterial,  and  cannot  defeat 
the  conveyance. — Crawford  v.  Kirksey,  55  Ala.  282,  293,  28  Am. 
Rep.  704;  Moore  v.  Penn.,  95  Ala.  200,  203,  10  South.  343;  Chip- 
man  V.  Glennon,  98  Ala.  263,  265,  13  South.  822 ;  Wood  v.  Riley, 
121  Ala.  100,  25  South.  723;  and  innumerable  other  cases.  (2) 
But  if  the  consideration  paid  is  a  new  one,  not  resting  on  past 
indebtedness,  a  different  rule  prevails.  When  the  complainant 
shows  that  his  debt  antedates  the  conveyance,  the  grantee  must 
then  show  that  he  paid  a  valuable  consideration — substantial  and 
not  merely  nominal.  Thereupon  the  complainant  must  show 
that  the  grantee  had  notice  of  an  intent  by  the  grantor  to  hinder, 
delay,  or  defraud  his  creditors. 

In  Borland  v.  Mayo,  8  Ala.  104,  117,  the  rule  was  stated  as 
follows:  "Inadequacy  of  consideration,  where  the  vendor  is 
greatly  indebted,  is  recognized  as  a  mark  of  fraud.  *  *  * 
True,  it  might  not  be  sufficient  per  se  to  authorize  the  sale  to  be 
annulled,  unless  the  disparity  between  the  true  value  of  the  prop- 
erty, and  the  price  paid,  or  agreed  to  be  paid,  was  so  great  as  to 
strike  the  understanding  at  once  with  the  conviction  that  such  a 
sale  never  could  have  been  made  bona  fide.  But  it  may  be  a  mark 
of  fraud  where  the  difference  is  not  so  great,  and,  when  other 
circumstances  are  associated  with  it,  they  may  be  conclusive." 

In  Bibb  v.  Freeman,  59  Ala.  612,  616,  it  was  said :  "However 
inadequate  such  consideration  may  be — ^however  trivial  the 
benefit  to  the  one,  or  the  damage  to  the  other — the  conveyance  is 
not  voluntary.  The  inadequacy  is  a  circumstance  which,  with 
other  facts,  may  impart  an  actual  intent  to  hinder,  delay,  and 
defraud  the  other  creditors  of  the  grantor ;  but  it  does  not  change 
the  character  of  the  conveyance,  does  not  convert  it  into  a  volun- 
tary conveyance.  ♦  ♦  ♦  The  intent  of  the  party  making  it 
determines  its  validity  or  the  invalidity,  whatever  may  be  its 
form,  or  the  consideration  it  recites." 

In  Early  &  Lane  v.  Owens,  68  Ala.  171,  174,  it  was  said: 
"The  adequacy  of  the  consideration  is  not  a  matter  of  inquiry ; 
that  is  material  only  as  evidence  of  a  fraudulent  intent." 


Digitized  by  VjOOQIC 


22  SUPREME  COURT  [Vol. 

[London  v.  G.  L.  Anderson  Brass  Works.] 

So,  in  Gordon  v.  Tweedy,  71  Ala.  203,  213,  it  was  said :  "In- 
adequacy of  price  is  usually  denominated  a  badge  of  fraud,  and 
it  is  often  asserted  that  no  fixed  rule  can  be  declared,  by  which 
to  determine  what  disparity  between  the  real  value  of  property 
and  the  consideration  paid  will  vitiate  a  conveyance  for  fraud. 
We  think  it  settled,  however,  that  fraud  may  be  inferred  from 
the  inadequacy  of  the  price  alone,  where  it  is  so  great  as  to  shock 
the  conscience." 

In  Little  v.  Sterne,  125  Ala.  609,  615,  27  South.  972,  974,  it 
was  said :  "If  complainants  were  existing  creditors,  Mrs.  Little, 
as  a  purchaser  from  the  debtor  of  a  valuable,  though  inadequate 
consideration,  would  be  protected  unless  she  had  knowledge, 
actual  or  constructive,  that  he  was  insolvent  or  in  failing  circum- 
stances, or  unless  she  had  knowledge  of  and  participated  in  a 
scheme  on  his  part  to  hinder,  delay,  and  defraud  his  creditors." 

It  has  been  several  times  said  that,  "Where  a  valuable  con- 
sideration has  been  paid  for  property,"  creditors  cannot  impeach 
the  conveyance  without  showing  knowledge  or  participation  by 
the  grantee  in  the  grantor's  fraudulent  intent. — Pippin  v.  Tapia, 
148  Ala.  353,  354,  359,  42  South.  545 ;  Simmons  v.  Shelton,  112 
Ala.  284,  21  South.  309,  57  Am.  St.  Rep.  39 ;  M.-M.  Mfg.  Co.  v. 
Leith,  162  Ala.  246,  258,  50  South.  210. 

In  Tyson  v.  South  C.  C.  Co.,  181  Ala.  256,  262,  61  South.  278, 
280,  we  said:  "Notwithstanding  complainant  is  an  existing 
creditor,  if  Mrs.  Tyson  was  a  purchaser  for  Value,  though  the 
consideration  was  inadequate,  she  would  be  protected,  unless  the 
consideration  was  so  grossly  inadequate  as  to  constitute  fraud  in 
and  of  itself,  or  unless  she  had  knowledge,  actual  or  constructive, 
that  the  grantor  was  insolvent  or  in  failing  circumstances,  or 
unless  she  had  knowledge  of  and  participated  in  a  scheme  on  his 
part  to  hinder,  delay,  or  defraud  his  creditors." 

This  view  of  the  subject  is  supported  by  the  ablest  com- 
mentators :  Freeman  on  Executions,  §  40  (cited  in  note  to  State 
V.  Mason,  34  Am.  St.  Rep.  395) ;  2  Pom.  Eq.  Jur.  (3d  Ed.)  §  970. 
See,  also,  32  L.  R.  A.  p.  52,  note,  where  many  cases  are  collected. 

It  is  certainly  true  that  several  of  our  decisions,  in  dealing 
with  conveyances  made  upon  new  considerations,  have  stated  as 
a  general  rule,  without  noting  any  limitation,  that  as  against  pre- 
existing creditors  the  grantee  must  show  a  consideration  both 
valuable  and  adequate. — Harrell  v.  Mitchell,  61  Ala.  270,  281; 
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Moog  V.  Farley,  79  Ala.  246,  252;  Ledbetter  v.  Davenport,  154 
Ala.  336,  339,  45  South.  467,  129  Am.  St.  Rep.  62. 

But  in  practically  all  of  the  cases  where  the  rule  is  stated  in 
general  terms,  it  clearly  appears  that  the  conveyance  was  in  con- 
sideration of  a  past  debt. — Hubbard  v.  Allen,  59  Ala.  283,  296  r 
Pollak  V.  Searcy,  84  Ala.  259,  4  South.  137 ;  Wedgworth  v.  Wedg- 
worth,  84  Ala.  274,  4  South.  149;  Yeend  v.  Weeks,  104  Ala.  331, 
344,  16  South.  165,  53  Am.  St.  Rep.  50;  McTeers  v.  Perkins,  106 
Ala.  411, 17  South.  547.  Or  else  it  clearly  appears  that  the  fraud- 
ulent grantor  was  insolvent,  failing,  or  financially  embarrassed 
when  he  made  the  conveyance. — Lehman  v.  Kelly,  67  Ala.  192, 
202;  Smith  v.  Collins,  94  Ala.  394,  10  South.  334;  Martin  v. 
Berry,  116  Ala.  233,  22  South.  493 ;  Freeman  v.  Stewart,  119  Ala. 
158,  167,  24  South.  31;  Ober  v.  Phillips,  145  Ala.  625,  40  South. 
278 ;  Branson  v.  Rosenheim,  149  Ala.  112,  43  South.  31 ;  Leinkauf 
V,  Morris,  66  Ala.  406,  417;  CaldweU  v.  King,  76  Ala.  149,  156; 
Waddle  v.  Gt.  So.  Phosphate  Co.,  184  Ala.  346,  63  South.  462. 

This  last  line  of  cases,  especially  Martin  v.  Berry,  116  Ala. 
233,  22  South.  493,  seems  to  establish  the  doctrine  that  proof  of 
the  complainant's  debt,  plus  proof  of  the  grantor's  insolvency, 
etc.,  whether  known  to  the  grantee  or  not,  imposes  upon  the 
grantee  the  burden  of  showing  a  consideration  both  valuable 
and  adequate.  But  see,  also,  on  this  subject.  Smith  v.  Collins,  94 
Ala.  394,  403,  10  South.  334. 

(5)  On  these  authorities,  therefore,  if  it  appeared  that  the 
only  consideration  actually  stipulated  for  and  paid  was  a  valu- 
able consideration — ^whether  of  $100  or  $500 — ^we  would  be  con- 
strained to  hold  that  its  inadequacy  is  effective  only  to  show,  as 
an  inference  to  be  drawn  or  not  drawn  by  the  jury,  that  fraudu- 
lent intention  of  the  parties  to  the  conveyance;  it  not  appearing^ 
that  the  grantor  was  insolvent,  falling,  or  embarrassed,  when 
he  made  it. 

(6)  But  defendant's  evidence  tends  to  show  that  the  actual 
consideration  for  this  conveyance,  as  stipulated  by  a  verbal  ante- 
nuptial agreement,  was  $500  in  money  or  merchandise,  paid  to 
the  grantor  by  the  grantee  (his  divorced  wife) ,  together  with  her 
verbal  promise  to  remarry  him,  which  was  executed  by  her  mar- 
riage to  hini  before  he  executed  the  conveyance.  A  parol  prom- 
ise or  agreement  in  consideration  of  marriage  is  void  under  the 
statute  of  frauds ;  and  it  is  well  settled  that  the  husband's  execu- 
tion of  such  an  agreement  after  marriage  is  without  legal  consid- 


Digitized  by  VjOOQIC 


24  SUPREME  COURT  [Vol. 

[London  v.  G.  L.  Anderson  Brass  Works.] 

eration  to  support  it,  and  is  regarded  as  purely  voluntary  as  to 
pre-existing  creditors  of  the  husband. — Carter  v,  Worthington, 
82  Ala.  334,  2  South.  516,  60  Am.  St.  Rep.  738 ;  21  Cyc.  1255. 

Plaintiff's  contention  is  that,  there  being  a  twofold  considera- 
tion for  this  conveyance,  of  which  the  major  element — ^the  agree- 
ment to  marry — is  nonlegal,  the  conveyance  must  be  regarded  as 
wholly  voluntary,  and  therefore  wholly  void.  The  argument  is 
plausible.  Certainly,  if  property  worth  $5,000  is  sold  for  $500 
and  marriage  with  the  purchaser,  it  might  be  a  fair  assumption 
that  the  marriage  was  by  the  parties  valued,  for  this  purpose,  at 
$4,500;  and  hence  the  conclusion  that,  to  the  extent  of  $4,500, 
the  conveyance  was  voluntary,  and  pro  tanto  intended  as  a  gift ; 
and  hence,  also,  the  further  conclusion  that,  the  gift  element 
predominating  over  the  money  element,  the  transaction  must  be 
regarded  as  a  "deed  of  gift"  within  the  meaning  of  the  statute 
(Code,  §  4287)  which  pronounces  such  deeds  void  as  to  creditors. 

(7,  8)  Our  examination  of  the  many  decisions  on  this  subject 
in  this  and  other  jurisdictions  does  not  discover  any  recognition 
of  such  a  doctrine.  In  courts  of  law,  a  "voluntary  deed"  is  one 
which  is  given  without  any  valuable  consideration,  as  that  term 
is  defined  by  law. — Miller  v.  Thompson,  3  Port.  196,  200 ;  Early 
&  Lave  V.  Owens,  68  Ala.  171,  174.  True,  it  must  be  substantial 
as  opposed  to  nominal  merely,  but  the  pecuniary  consideration 
here  involved  is  substantial,  although  it  may  be  regarded  as  gross- 
ly inadequate.  The  fact  that  the  agreement  by  the  grantee  to 
give  the  grantor  $500  as  a  money  inducement  to  the  grant  was 
incumbered  by  nuptial  considerations  of  a  nonlegal  character 
cannot  on  principle  deprive  the  transaction  of  its  standing  in  law 
as  one  based  upon  a  valuable  consideration. 

(9)  Whether  this  pecuniary  consideration  in  fact  existed, 
and,  if  so,  whether  it  existed  as  a  present  consideration,  or  merely 
as  a  past  indebtedness  for  money  received  by  the  grantor  from 
the  grantee,  were  all  questions  of  fact  for  the  jury  on  the  evi- 
dence. 

(10)  There  is,  it  may  be  here  noted,  a  well-established  doc- 
trine of  equity  courts  that,  when  a  conveyance  is  fraudulently 
made  upon  a  consideration  which  is  valuable  but  substantially 
inadequate,  and  the  grantee  is  without  notice  of  the  grantor's 
intent  and  himself  intends  no  fraud,  the  conveyance  is  not  wholly 
void  and  will  stand  as  security  for  the  value  actually  paid. — 
Hubard  v.  Allen,  59  Ala.  302;  Gordon  v.  Tweedy,  71  Ala.  202, 
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213;  Caldwell  v.  King, ,76  Ala.  149;  Rvse  v.  Bromberg,  88  Ala* 
619,  7  South.  884;  Waddle  v.  Gt.  So.  Phosphate  Co.,  184  Ala.  846, 
63  South.  462;  Snyder  v.  Partridge,  138  111.  173,  29  N.  E.  851, 
32  Am.  St.  Rep.  130,  138;  Withrow  v.  Mamer,  56  N.  J.  Eq.  795, 
35  Atl.  1057,  40  Atl.  721,  67  Am.  St.  Rep.  501,  citing  Muirheid  v. 
Smith,  35  N.  J.  Eq.  303,  312;  Clements  v.  Moore,  6  Wall.  299,  18 
L.  Ed.  786;  Boyd  v.  Dunlap,  1  Johns.  Ch.  (N.  Y.)  478;  Short  v. 
Tinsley,  1  Mete.  (Ky.)  397,  71  Am.  Dec.  432;  Worthington  v. 
Btdlitt,  6  Md.  198;  note  to  Hagerman  v.  Buchanan,  14  Am.  St. 
Rep.  739 ;  note  to  Rosenheimer  v.  Krenn  (Wis.)  5  L.  R.  A.  (N.  S.) 
395. 

(11)  As  these  cases  point  out,  in  a  court  of  law  the  impeached 
conveyance  must  stand  or  fall  in  its  entirety ;  and,  equities  beinsr 
equal,  the  prior  legral  title  will  prevail. 

(12)  In  the  instant  case,  it  results,  from  the  toTegoifig  prin- 
ciples, that  defendant's  showing:  that  a  valuable,  and  not  merely 
nominal,  consideration  was  paid  to  the  grantor  by  the  grantee, 
carried  to  the  jury  the  essential  issue  of  notice  to,  or  participa- 
tion by  the  grantee  in,  the  fraudulent  intention  of  the  grantor  to 
hinder,  delay,  or  defraud  his  existing  creditors.  The  instruc- 
tions, oral  and  written,  given  to  the  jury  by  the  trial  judge  in  the 
submission  to  them  of  this  issue,  were  in  harmony  with  the  law 
as  we  have  stated  it.  The  instructions  refused  to  plaintiff  on  this 
issue  must  for  this  reason  be  condenined. 

(13, 14)  Charge  B,  refused  to  plaintiff,  asserts  that  the  grant- 
or's intent  to  hinder  and  delay  the  collection  of  the  debt  was 
equally  as  fraudulent  as  if  made  to  defraud  the  creditor.  The 
proposition  is,  of  course,  correct;  but,  as  the  trial  judge  spe- 
cifically embodied  it  in  his  oral  charge,  the  refusal  of  the  written 
charge  will  not  work  a  reversal. 

It  is  necessary  now  to  notice  several  of  the  minor  questions 
presented  by  the  record. 

(15)  (1)  The  issue  being  upon  the  fraudulent  intent  of  the 
grantor,  and  notice  thereof  to  the  grantee,  the  circumstances  and 
understanding  of  the  parties  become  material  to  the  inquiry. 
Therefore,  although  the  terms  of  the  verbal  antenuptial  agree- 
ment, in  so  far  as  they  stipulated  for  marriage,  cannot  be  shown 
as  a  consideration  to  support  the  conveyance,  yet  they  are  very 
clearly  admissible  to  show  either  good  or  bad  faith  in  the  trans- 
action. Specifically,  the  grantee's  promise  to  marry  the  grantor 
might  render  natural  and  reasonable  her  acquisition  of  this  valu- 
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able  property  for  a  small  additional  pecuniary  consideration, 
while  on  the  latter  consideration  alone  she  cotild  scarcely  escape 
the  imputation  of  bad  faith. 

(16)  (2)  The  fact  that  the  grantee  in  such  a  conveyance  is 
the  grantor's  wife  is  not  in  itself  a  badge  of  fraud,  but  is  only  a 
suspicious  circumstances,  of  more  or  less  weight  according  to  the 
other  facts  of  the  case.  Such  a  relationship  does  not  of  itself 
alter  the  application  of  the  general  rules  of  law  that  govern  con- 
veyances between  unrelated  persons,  nor  does  it  shift  the  burden 
of  proof  otherwise  prevailing.  What  it  may  do  is  to  color  the 
transaction,  and  give  peculiar  significance  to  other  facts.  Prac- 
tically, it  may  turn  the  scales  of  judgment  against  the  convey- 
ance upon  evidence  which  would  not  otherwise  satisfy  such  a 
conclusion. 

We  are  aware,  of  course,  that  the  views  of  this  court  on  this 
question  have  not  always  been  consistent,  as  a  reading  of  the 
■digests  will  readily  show.  But  the  rule  above  stated  must  now 
be  regarded  as  firmly  established. — Malsey  v.  Connell  &  Co.,  Ill 
Ala.  221,  20  South.  445 ;  WaUen  v.  Montague,  121  Ala.  287,  25 
South.  773;  Teague  v.  Lindsey,  106  Ala.  266,  17  South.  538; 
Montgomery  v.  Kirksey,  26  Ala.  172. 

We  have  a  line  of  cases  which  may  confuse  the  casual  reader 
if  this  limitation  is  not  carefully  observed. — Kelly  v.  Connell, 
110  Ala.  543,  18  South.  9;  Wimberly  v.  M.  F.  Co.,  132  Ala.  107, 
SI  South.  524;  Silvey  v.  Vernon,  153  Ala.  570,  45  South.  68,  127 
Am.  St.  Rep.  69.  These  cases  hold  that,  when  an  insolvent  or 
embarrassed  husband  procures  a  conveyance  to  be  made  to  his 
vdf e,  a  presumption  will  be  indulged  against  her  which  requires 
"her  to  affirmatively  show  that  the  consideration  was  paid  by  her, 
and  not  with  funds  of  the  husband.  This  limitation  was  possibly 
•overlooked  in  discussing  the  rule  in  Waddle  v.  Phosphate  Co.,  184 
Ala.  346,  349,  63  South.  462. 

(17)  (3)  Inasmuch  as  the  deed  of  conveyance  recited  a  valu- 
able consideration,  not  merely  nominal  in  amount,  it  was  proper 
to  admit  evidence  showing  the  payment  of  any  greater  amount 
of  money  or  value  than  $100.  The  rule  is  simply  that  the  recital 
cannot  be  varied  by  evidence  of  a  consideration  different  in  kind, 
which  would  change  the  legal  effect  of  the  instrument. — Houston 
V.  Blackman,  66  Ala.  559,  563,  41  Am.  Rep.  756 ;  M.  &  M.  Ry.  Co. 
-y.  Wilkinson,  72  Ala.  286;  Gordon  v.  Tweedy,  71  Ala.  202;  Steed 
7).  Hinson,  76  Ala.  298 ;  Hubbard  v.  Allen,  59  Ala.  293,  296,  297. 
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(18)  (4)  One  of  the  questions  at  issue  being  the  good  faith 
of  the  grantee,  it  was  competent  for  defendant  to  show  that  she 
had  no  knowledge  of  the  grantor's  debts,  or  any  of  them,  just  as 
it  was  competent  for  plaintiff  to  show  that  she  had  such  knowl- 
edge. The  fact  that  the  grantor,  her  husband,  never  informed 
her  of  his  indebtedness  to  London  &  Fitts,  was  clearly  relevant 
to  that  inquiry. 

We  are  constrained  to  the  conclusion  that  the  case  was  tried 
by  the  lower  court  without  any  err6r  prejudicial  to  appellant, 
and  in  harmony  with  the  law  as  above  stated. 

It  is  unnecessary  to  pass  upon  the  trial  court's  ruling  to  the 
effect  that  a  portion  of  the  land  in  suit  was  so  insufficiently 
described  in  the  sheriff's  levy  and  deed  as  to  render  plaintiff's 
deed  invalid  to  that  extent,  since  the  jury  found  that  the  convey- 
ance to  Mrs.  Anderson  was  not  void  for  fraud,  and  the  entire 
issue  was  thereby  concluded.  If  there  was  error  in  that  behalf,. 
it  was  not  prejudicial.    The  judgment  will  be  affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 

ON  REHEARING. 

Upon  a  consideration  of  the  foregoing  opinion  and  of  the  rul- 
ings shown,  McClellan,  Mayfield,  Gardner,  and  Thomas,  JJ.^ 
concur  therein  with  the  writer. 
Sayre,  J.,  not  sitting. 

Anderson,  C.  J.,  dissents  on  one  point,  and  thinks  that  the 
judgment  shoiild  be  reversed,  as  shown  by  his  separate  dissenting 
opinion. 

It  results  that  the  application  for  a  rehearing  must  be  over- 
ruled. 

ANDERSON,  C.  J. — I  dissent  from  the  opinion  of  the  major- 
ity, upon  the  sole  question  of  admitting  in  evidence  the  antenup- 
tial contract  for  any  purpose.  The  majority  hold  that  it  is  a  nullity 
and  can  form  no  part  of  the  consideration  of  the  conveyance,  but 
that  it  was  properly  admitted,  with  the  qualification  that  it  could 
be  considered  in  determining  the  intention  of  the  parties  thereto. 
To  my  mind,  this  was  prejudicial  error.  If  this  agreement  could 
form  no  part  of  the  consideration  for  the  conveyance,  then  it 
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pleadings.  It  is  alleged  in  the  complaint,  and  supported  by  the 
proof,  that  the  telegram  sent  to  plaintiff  was  sent  by  her  brother, 
one  Obie  Cunningham,  at  her  request  and  by  previous  agreement 
as  her  agent.  The  plaintiff  had  just  returned  home  from  a  visit 
to  her  mother,  who  was  living  at  or  near  Talladega,  and  had 
requested  her  brother  to  send  her  a  telegram  in  case  their  moth- 
er's condition  grew  worse.  The  telegram  reads :  "You  mother 
dead,  come  at  once."  This  message  was  delivered  by  Obie  Cun- 
ningham, while  acting  as  agent  for  plaintiff,  to  the  agent  of  the 
defendant  telegraph  company  at  Talladega  at  about  5 :55  o'clock 
on  Sunday  afternoon,  March  14,  1915.  The  sender  of  the  tele- 
gram was  informed  that  on  account  of  the  regulations  as  to  office 
hours  at  Pell  City  the  message  would  not  be  delivered  until  the 
following  morning.  Said  Cuningham  paid  the  charges  for  the 
message,  and  the  evidence  is  without  dispute  that  the  same  was 
promptly  transmitted  to  Pell  City.  The  fourth  count  of  the 
complaint  rests  solely  upon  the  negligent  failure  to  transmit  the 
message.  In  view  of  the  above  statement  as  to  the  prompt  trans- 
mission of  the  message  being  without  dispute,  the  affirmative 
charge  on  this  count  was  properly  given  for  the  defendant.  The 
night  operator  at  Pell  City  went  off  duty  at  7  o'clock  the  follow- 
ing morning,  and  the  day  operator,  upon  going  on  duty,  discov- 
ered the  telegram.  The  evidence  for  plaintiff  tends  to  show  that 
this  message  was  not  delivered  until  10  o'clock,  while  the  evidence 
for  defendant  is  to  the  effect  that  it  was  delivered  at  9  o'clock,  and 
in  ample  time  for  plaintiff  to  have  taken  a  train  to  Talladega. 
The  plaintiff  insists  that  the  message  was  delivered  too  late, 
and  that  she  was  thereby  delayed,  and  prevented  from  attending 
her  mother's  funeral.  The  messenger  boy  testified  that  he  did 
not  know  the  plaintiff,  nor  where  she  resided,  and  told  of  his 
efforts  to  obtain  this  information.  As  previously  stated,  the 
second  count  charges  a  willful  or  wanton  injury;  and,  upon  aver- 
ments such  as  those  set  forth  in  said  count,  recovery  might  have 
been  had  upon  proof  of  the  aggravated  wrong  alleged  if  com- 
mitted by  the  manager  or  operator  at  Pell  City,  or  by  the  mes- 
senger boy. 

(1)  The  first  assignment  of  error  is  based  on  the  ruling  of 
the  court,  permitting  the  agent  or  operator  at  Pell  City  to  testify 
in  regard  to  the  report  of  the  messenger  made  to  him,  when  the 
messenger  returned  the  first  time  with  the  message  undelivered. 
This  ruling  of  the  court  is  supported  by  the  recent  decision  of 
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this  court  in  Ex  parte  W.  U.  T.  Co.,  195  Ala.  359,  70  South.  633, 
wherein  was  used  the  following  language:  "Where  a  material 
issue  includes  the  inquiry  whether  a  party  charged  has  acted  pru- 
dently, wisely,  or  in  good  faith,  the  information  on  which  he 
acted,  whether  in  fact  true  or  not,  is  original  and  material  evi- 
dence, and  does  not  fall  under  the  ban  of  hearsay  rule. — 3  Wig.  on 
Evi.  §  1789,  pp.  2313,  2314 ;  Jones  on  Ev.  §  300 ;  Pace  v.  L.  <fe  N. 
R.  R.  Co.,  166  Ala.  519,  528,  529,  52  South.  52;  Pullen  v.  Glidden, 
68  Me.  559,  562^  What  the  messenger  boy  said  to  the  manager, 
and  what  the  manager  said  to  the  messenger  boy  while  engaged 
in  or  about  the  delivery  of  the  message,  or  the  ascertainment, 
pending  delivery  thereof,  of  the  whereabouts  of  the  addressee, 
was  of  the  res  gestae,  and  was  admissible  along  with  the  acts 
related  to  the  service  the  defendant  had  obliged  itself  to  perform. 
—1  Greenl.  Ev.  §  184." 

(2,  3)  The  plaintiff  in  this  cause  sought  recovery  of  damages 
for  mental  anguish,  and,  in  recognition  of  the  established  rule  in 
this  state  to  the  effect  that  such  damage  cannot  be  recovered  in 
cases  of  this  character  unless  shown  to  have  been  accompanied  by 
other  damages  or  a  right  of  recovery  aside  from  such  injuries 
(Blount  V.  W.  U.  T.  Co.,  126  Ala.  105,  27  South.  779;  W.  U.  T. 
Co.  V.  Blocker,  138  Ala.  484,  35  South.  468 ;  W.  U.  T.  Co.  v.  Krich- 
baum,  132  Ala.  535,  31  South.  607,  49  L.  R.  A.  [N.  S.]  p.  246, 
note  X),  establishes  the  facts  that  this  telegram  was  sent  to  her 
by  her  brother  pursuant  to  a  previous  agreement,  that  in  sending 
it  he  acted  as  her  agent,  and  that  she,  in  recognition  of  her  liabil- 
ity therefor,  had  refunded  the  amount  of  the  toll  to  her  brother 
as  previously  agreed.  It  is  therefore  not  questioned  that  the 
plaintiff  brought  herself  well  within  the  rule,  by  proof  of  such 
actual  damages  as  would  entitle  her  to  recover  damages  for 
mental  anguish  also.  Plaintiff  not  only  established  the  agency 
of  her  brother  in  the  matter,  and  the  payment  of  the  charges  by 
her  said  agent,  and  thus  the  incurrence  by  her  of  a  legal  liability 
therefor  (13  Cyc.  63,  64;  Forbes  v.  Loftin,  50  Ala.  396;  B.  R.  L. 
&  P.  Co.  V.  Humphries,  172  Ala.  495,  55  South.  307;  B.  R.  L.  & 
P.  Co.  V.  Moore,  148  Ala.  115,  42  South.  1024;  15  Cen.  Dig.  p. 
1974;  Bass  v.  Pos.  Tel  Co.,  127  Ga.  423,  56  S.  E.  465,  12  L.  R.  A. 
[N.  S.]  489),  but  she  also  established  the  fact  that  she  had  re- 
funded to  her  agent  the  amount  of  the  toll  paid. 

(4)  Some  of  the  assignments  of  error  relate  to  the  action  of 
the  trial  court  in  giving  several  charges,  at  the  request  of  the 
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defendant,  touching  the  question  of  agency.  Charge  13  author- 
ized a  verdict  for  defendant,  not  only  if  the  jury  were  not  reason- 
ably satisfied  of  the  fact  of  the  agency  and  the  payment  of  the 
toll  by  the  agent,  but  if  they  were  not  reasonably  satisfied  that 
the  agent,  at  the  time,  "intended  that  the  plaintiff  should  pay 
him  the  amount  tendered  for  such  transmission."  Charge  15 
authorized  a  verdict  for  the  defendant  if  the  jury  were  not  rea- 
sonably satisfied  that  at  the  time  the  message  was  filed  for  trans- 
mission "the  sender  expected  the  plaintiff  to  repay  him  the 
amount  of  the  charges  paid  by  him."  We  are  of  the  opinion  that 
these  charges  should  not  have  been  given.  The  proof  for  the 
plaintiff  showed  without  conflict  that  the  brother  acted  as  her 
agent  in  sending  this  telegram  and  in  paying  the  toll.  Upon  her, 
therefore,  there  rested  a  legal  liability  for  the  refund  of  the 
amount  so  advanced.  In  recognition  of  this  liability  plaintiff's 
testimony  shows  that  she  in  fact  refunded  the  money.  The 
amount  involved  was  of  course  small ;  but,  the  fact  of  agency 
being  established,  the  legal  liability  of  plaintiff  for  the  toll,  and 
payment  by  her  in  recognition  of  such  liability,  was  clearly  suf- 
ficient, without  regard  to  the  intention  of  the  sender,  or  to  his 
mental  operation  in  reference  to  a  return  of  the  expended  sum,  at 
the  time  he  filed  the  message  for  transmission.  Notwithstanding 
such  legal  liability  and  the  refund  of  the  money  in  recognition 
thereof,  these  charges  instructed  the  jury  that  they,  were  author- 
ized to  find  a  verdict  for  the  defendant  if,  at  the  time  of  the  filing 
of  the  message,  the  agent  did  not  "intend"  or  "expect"  the  money 
to  be  refunded.  There  was,  of  course,  no  evidence  as  to  what 
the  agent  intended  or  expected  in  this  regard,  but  only  as  to  the 
fact  that  he  sent  the  message  in  pursuance  of  a  previous  agree- 
ment. Doubtless  evidence  as  to  what  he  intended  or  expected  in 
this  respect,  or  as  to  what  was  passing  in  his  mind  at  the  time, 
uncommunicated,  would  have  been  ruled  as  objectionable  testi- 
mony.—T^.  U.  T.  Co.  V.  Heathcoat,  149  Ala.  631,  43  South.  117. 
(5)  So,  too,  we  think  that  charge  14  should  not  have  been 
given.  It  justified  a  verdict  for  the  defendant  if  the  jury  were 
reasonably  satisfied  that  the  brother  of  plaintiff  "sent  the  mes- 
sage to  the  plaintiff  intending  it  for  his  own  benefit  as  well  as  the 
benefit  of  plaintiff /'  If  he  sent  the  telegram  pursuant  to  previous 
agreement  as  her  agent,  and  paid  the  toll,  which  was  aft-erwards 
refunded  by  her,  we  do  not  think  the  fact  that  he  also  would  have 
received  some  benefit  or  satisfaction  from  the  presence  of  his 
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sister  at  their  mother's  funeral  would  justify  a  verdict  for  the 
defendant.  He  may  have  been  conscious  that  he  would  be  grati- 
fied or  comforted  to  have  his  sister  present,  and  yet  have  been 
acting  in  the  capacity  of  her  agent. 

Counsel  for  appellee  seem  to  rely,  in  support  of  these  numer- 
ous charges,  upon  the  case  of  W.  U.  T.  Co,  v.  Northcutt,  158  Ala. 
537,  48  Couth.  553,  132  Am.  St.  Rep.  38,  but  we  are  of  the  opin- 
ion that  the  language  of  that  case  cannot  be  held  to  justify  the 
charges  here  given.  We  do  not  consider  these  charges  to  be 
merely  misleading,  but  to  be  erroneous  instructions  of  law  to  the 
jury;  and  each  of  them  justified  a  verdict  for  the  defendant  upon 
the  hypothesis  therein  stated.  We  are  persuaded  that  these  in- 
structions were  prejudicial  to  the  plaintiff's  case,  and  that  they 
call  for  a  reversal  of  the  cause. 

(6,  7)  We  deem  it  unnecessary  to  treat  in  detail  the  other 
questions  presented,  and  content  ourselves  with  the  general  ob- 
servation of  the  settled  rule  that  "telegraph  companies  have  a 
right  to  provide  reasonable  regulations  as  to  the  hours  during 
which  they  will  do  business,  and  their  reasonableness  will  depend 
largely  upon  the  character  of  the  business,  the  locality  of  the 
office,  etc.,  and  is  often  a  mixed  question  of  law  and  fact,"  and 
that  what  constitutes  due  diligence  is  usually  a  question  for  the 
jury,  depending  upon  the  facts  of  each  particular  case. 

(8)  According  to  the  theory  of  the  defendant's  evidence,  the 
telegram  was  delivered  within  ample  time  for  the  plaintiff  to 
take  the  train  for  Talladega,  which  train  was  not  due  until  more 
than  an  hour  after  the  receipt  of  the  telegram;  and  the  proof 
shows  that  she  lived  but  a  short  distance  from  the  depot.  In  view 
of  the  evidence,  therefore,  charge  21,  given  for  the  defendant, 
fijids  support  in  the  recent  case  of  Little  v.  W.  U.  T,  Co.,  185  Ala. 
625,  64  South.  556.  The  evidence  in  this  regard  was  in  conflict. 
We  think  that  the  affirmative  charge  requested  by  the  plaintiff 
was  properly  refused. 

For  the  error  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 
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Greenwood  Cafe  v.  Lovinggood. 

Serving  Unwholesome  Food. 

(Decided  May  18,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  854.) 

1.  Foods;  Unwholesome;  Complaint. — ^Where  the  action  was  against  the 
owners  of  a  cafe  for  damages  for  serving  tainted  food,  a  complaint  charg^g 
that  defendants  were  running  a  cafe,  and  serving  meals  to  tne  public  for  a 
reward,  that  plaintiff  was  their  customer,  that  their  agents,  in  the  line  of 
their  duty,  negligently  served  to  plaintiff  tainted  food,  for  which  plaintiff 
paid  defendant's  agent  the  sum  of  25  cents,  and  that  the  food  served  ren- 
dered him  sick,  etc.,  sufficiently  averred  defendant's  liability  for  the  negli- 
gence. 

2.  Same;  Quality;  Keeper  of  Eating  House. — ^A  keeper  of  a  hotel,  dining 
car,  cafe,  or  other  public  eating  house,  engaged  in  the  business  of  serving 
food  to  customers,  is  bound  to  use  due  care  to  see  that  the  food  served  is  fit 
for  human  consumption,  and  may  be  eaten  without  causing  sickness,  or  en- 
dangering life  by  reason  of  its  condition,  and  hence,  for  negligence  in  failing 
to  observe  such  duty  to  his  patrons,  such  keeper  is  liable. 

3.  Same;  Evidence. — In  an  action  against  a  cafe  keeper  for  damages  for 
serving  tainted  food,  the  testimony  of  a  witness  that  after  he  and  plaintiff 
had  ordered  and  eaten  the  roast  chicken  served,  he  was  sick  all  night,  was 
admissible. 

4.  Evidence;  Expert;  Ptomaine  Poisoning. — ^Where  the  action  was  against 
cafe  keeper  for  serving  tainted  food,  it  was  competent  for  a  physician  of 
long  experience  in  general  practice,  in  reply  to  a  question  sufficiently 
hypothesizing  plaintiff's  evidence,  to  give  his  opinion  that  ptomaine  poison- 
ing may  be  contracted  by  eating  impure  food  or  tainted  meat,  that  the  eating 
of  tainted  chicken  may  cause  such  poisoning  to  a  human  being,  and  that  such 
taint  in  meat  may  be  detected  by  its  odor,  or  by  placing  it  under  a  micro- 
scope. 

5.  Appeal  and  Error;  Harmless  Error;  Instruction. — The  explanation  by 
the  court  of  his  given  charge,  which  was  not  a  qualification  thereof,  and  was 
possibly  more  favorable  to  defendant  than  he  could  have  asked,  cannot  be 
made  the  basis  of  error  or  complaint  by  defendant. 

APPEAL'from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  CROW. 

Action  by  J.  T.  Lovinggood  against  the  Greenwood  Cafe. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Transferred 
from  the  Court  of  Appeals  under  section  6,  p.  449,  Acts  1911. 
Affirmed. 

The  complaint  charges  that  on  or  about  September  11,  1914, 
defendants  were  engaged  in  the  city  of  Birmingham,  Ala.,  in 
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running  a  cafe  and  serving  meals  to  the  public  for  a  reward, 
and  plaintiff  was  a  customer  of  defendant  on  said  date,  and  the 
agent  or  servants  of  defendant  while  acting  in  the  line  and 
scope  of  their  duty  negligently  served  to  plaintiff  tainted  and 
unwholesome  food,  for  which  plaintiff  paid  defendant's  agent 
25  cents ;  that  said  food  was  eaten  by  plaintiff,  and  it«made  him 
very  sick,  etc.  Plaintiff  avers  that  the  negligence  of  defendant's 
servants  in  serving  him  with  tainted  and  unwholesome  food  to 
eat  was  the  proximate  cause  of  plaintiff's  sickness.  The  court 
at  the  request  of  defendant  gave  charge  8,  as  follows : 

'If  you  believe  the  evidence  in  this  case,  you  cannot  assess 
any  punitive  damages  in  favor  of  plaintiff  and  against  the  de- 
fendants." But  added  the  following  orally,  "that  is,  damages  for 
the  purpose  of  punishing,  but  not  compensating  him  for  his 
alleged  sickness." 

Erle  Pbttus,  for  appellant.    J.  W.  Davidson,  for  appellee. 

THOMAS,  J. — (1)  The  trial  was  had  on  a  complaint  charg- 
ing that  defendants  were  engaged  in  running  a  cafe  and  serving 
meals  to  the  public  for  a  reward ;  that  plaintiff  was  a  customer 
of  the  defendants ;  "that  the  agents  and  servants  of  the  defend- 
ants, while  acting  in  the  line  and  scope  of  their  duty  to  the  de- 
fendants, negligently  served  to  plaintiff  tainted  and  unwholesome 
food,  for  which  plaintiff  paid  defendants'  agents  25  cents ;"  and 
'^hat  said  food  was  eaten  by  plaintiff,  and  it  made  him  very  sick, 
and  caused  plaintiff  to  suffer  great  pain,  and  to  incur  expense 
for  medical  treatment."  The  complaint  further  avers  "that  the 
negligence  of  the  defendant's  servants  in  serving  him  with  tainted 
and  unwholesome  food  to  eat  was  the  proximate  cause  of  plain- 
tiff's said  sickness." 

The  complaint  sufficiently  avers  the  duty  owed  by  defend- 
ants, in  the  conduct  of  their  cafe,  not  to  serve  to  plaintiff  as  a 
customer  tainted  and  unwholesome  food ;  that  the  food  so  served 
to  plaintiff  was  tainted  and  unwholesome;  and  that  plaintiff's 
partaking  thereof  was  the  proximate  cause  of  the  sickness  and 
damages  complained  of  and  sued  for. 

(2)  The  keeper  of  a  hotel,  dining  car,  cafe,  or  other  public 
eating  place,  engaged  in  the  business  of  serving  food  to  cus- 
tomers, is  bound  to  use  due  care  to  see  that  the  food  so  served 
to  the  public,  his  customers,  at  his  place  of  business,  is  fit  for 
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human  consumption  and  may  be  eaten  without  its  causing  sick- 
ness or  endangering  life  by  reason  of  its  condition.  For  negli- 
gence in  failing  to  observe  this  duty  to  the  public  or  his  patrons, 
a  defendant  would  be  liable. — Travis  v.  L,  &  N.  R.  R.  Co.,  183 
Ala.  415,  62  South.  851 ;  Pantaze  v.  West,  7  Ala.  App.  599,  61 
South.  42;  Sheffer  v.  WUloughby,  163  111.  518,  45  N.  E.  253,  34 
L.  R.  A.  464,  54  Am.  St.  Rep.  483 ;  Bishop  v.  Weber,  139  Mass. 
411,  1  N.  E.  154,  52  Am.  Rep.  715;  Craft  v.  Parker-Webb  Co., 
96  Mich.  245,  55  N.  W.  812,  21  L.  R.  A.  139;  Huset  v.  Case  Mch. 
Co.,  120  Fed.  865,  57  C.  C.  A.  237,  61  L.  R.  A.  303 ;  Watson  v. 
Augusta  Brew.  Co.,  124  Ga.  121,  52  S.  E.  152, 1  L.  R.  A.  (N.  S.) 
1178, 110  Am.  St.  Rep.  157;  Tomlinson  v.  Armour  &  Co.,  75  N.  J. 
Law,  748,  70  Atl.  314,  19  L.  R.  A.  (N.  S.)  923;  StringfeUow  v. 
Grunewald,  109  La.  187,  33  South.  190;  Doyle  v.  Fuerst  & 
Kraemer,  129  Ala.  838,  56  South.  906,  40  L.  R.  A.  (N.  S.)  480, 
Ann.  Gas.  1913B,  1110. 

The  demurrer  to  the  complaint  was  properly  overruled. 

The  case  was  tried  on  defendants'  plea  of  the  general  issue, 
with  leave  to  give  in  evidence  any  special  defense  as  if  well 
pleaded. 

(3)  No  error  was  committed  by  the  court  in  the  ruling  on 
the  admission  of  the  evidence  of  the  witness  West.  The  witness 
had  stated  that  he  and  plaintiff  had  ordered  roast  chicken,  which 
was  served  to  them  by  the  defendants ;  and  its  condition  and  its 
effect  on  witness  was  some  evidence  to  go  to  the  jury  in  cor- 
roboration of  plaintiff's  testimony  on  the  issue  being  tried.  This 
was  not  the  statement  of  a  conclusion  condemned  in  Weller  &  Co. 
V.  Camp,  169  Ala.  275,  52  South.  929,  28  L.  R.  A.  (N.  S.)  1106; 
Lawrence  v.  Kaul  Lbr.  Co.,  171  Ala.  300,  55  South.  111.  The 
reply  of  the  witness  was  simply,  "I  was  sick  all  night."  He  did 
not  say  that  the  chicken  made  him  sick.  This  inference  was  left 
for  the  jury  to  draw,  under  the  authority  of  Travis  v.  L.  &  N. 
R.  R.  Co.,  183  Ala.  415,  427,  62  South.  851.  The  fact  that  witness 
usually  ate  at  defendants'  cafe  and  "always  got  good  food  there" 
shed  no  light  upon  the  issue  whether  plaintiff  was  served  with 
tainted  and  unwholesome  food. 

(4)  It  was  competent  for  Dr.  Barclay,  a  physician  of  long 
experience  in  the  general  practice,  in  reply  to  a  question  that  suf- 
ficiently hypothesized  plaintiff's  evidence,  to  give  his  opinion 
that  ptomaine  poison  may  be  contracted  by  eating  impure  food 
or  tainted  meats,  that  the  eating  of  tainted  chicken  may  cause 
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such  poisoning  to  a  human  being,  and  that  such  taint  in  meat 
may  be  detected  by  its  odor  or  by  the  microscope. — B.  R.,  L. 
<6  P.  Co.  V.  Fisher,  173  Ala.  623,  55  South.  995 ;  Travis  v.  L.  &  N., 
supra;  Pantaze  v.  West,  supra. 

In  Pantaze  v.  West,  supra,  it  was  properly  held  that  the  court 
should  not  allow  questions  propounded  to  witnesses  calling  for 
their  general  knowledge  of  the  products  bought  by  the  defendant 
for  the  use  of  his  restaurant,  etc.  The  same  rule  is  applicable  to 
the  questions  here  sought  to  be  propounded  to  defendant  Green- 
wood, as  to  how  he  usually  cooked  and  served  chicken,  in  his  cafe, 
and  whether  he  frequently  inspected  his  kitchen.  The  fact  that 
witness  frequently  inspected  his  place  was  not  competent  evi- 
dence to  explain  the  condition  of  the  chicken  served  to  plaintiff. 

(5)  Certainly  the  defendant  cannot  complain  of  the  court's 
explanation  of  his  given  charge  8.  It  was  not  a  qualification  of 
the  charge,  but  an  explanation  thereof  that  was  possibly  more 
favorable  to  defendants  than  they  could  have  asked. — Callaway  & 
Truitt  V.  Gay,  143  Ala.  524,  39  South.  277;  Eiland's  Case,  52  Ala. 
322 ;  Barker  v.  State,  2  Ala.  App,  92,  57  South.  88. 

The  cause  was  properly  submited  to  the  jury  on  the  facts,  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  IMayfield  and  Somerville,  JJ.,  concur. 


Thomas,  et  al.  v.  Davis. 

Bill  to  Cancel  Deed. 

(Decided  June  30,  1916.    72  South.  365.) 

Equity;  Submission  on  Demurrer;  Vacation;  Default  Decree. — Consid- 
erine  Local  Acts  1907,  p.  723,  and  Local  Acts,  Sp.  Sess.  1907,  p.  23,  with  Rule 
74,  Ch.  Pr.,  it  is  held  that  where  there  was  no  consent  to  the  submission  on  a 
demurrer  during  vacation  period,  and  no  observance  of  said  rule,  the  decree 
was  unauthorized,  and  the  failure  of  respondent  to  file  an  amended  answer 
wiUiin  the  time  fixed  by  such  decree  was  not  a  default  justifying  a  pro  con- 
f  esse  decree. 

Appeal  from  Walker  Circuit  Court. 
Heard  before  Hon.  J.  J.  Curtis. 
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Bill  by  Levi  R.  Davis  against  Willie  Thomas  and  others,  to 
cancel  and  annul  a  decree.  From  a  judgment  on  demurrer  en- 
tered in  vacation,  and  a  decree  pro  confesso,  respondents  appeal. 
Reversed  and  remanded. 

Norman  Gunn  and  J.  B.  Powell,  for  appellant.  Ray  & 
CooNER,  for  appellee. 

McClellan,  J. — ^The  bill  in  this  cause  was  filed  on  the  17th 
day  of  November,  1913.  On  the  15th  day  of  December,  1913,  the 
respondents  filed  their  demurrer  to  the  bill.  On  that  day  (De- 
cember 15,  1913),  the  circuit  judge  signed  and  filed  with  the 
register  the  following  decretal  order : 

"This  cause,  coming  on  to  be  heard,  is  submitted  upon  demur- 
rer to  bill ;  being  duly  considered,  it  is  the  order,  judgment,  and 
decree  of  ihe  court  that  the  demurrer  be,  and  the  same  is  hereby 
overruled. 

"The  defendants  are  allowed  30  days  in  which  to  answer  said 
bill,  and  the  defendants  are  ordjered  to  attach  a  copy  of  said  paper 
complained  of  to  their  answer,  or  to  deliver  the  same  to  the  reg- 
ister of  this  court  for  the  inspection  of  complainant's  attorneys." 

The  respondents  having  failed  to  file  an  answer  to  the  bill,  a 
decree  pro  confesso  was  entered  by  the  circuit  judge  on  the  21st 
day  of  January,  1914. 

By  the  act  approved  August  2,  1907  (Local  Acts,  1907,  pp. 
723-725),  equity  jurisdiction  was  conferred  upon  the  circuit 
court  in  the  counties  of  Walker  and  Winston.  It  seems  to  have 
been  accepted  that  the  act  mentioned  effected  to  clothe  the  circuit 
judge,  as  doubtless  was  its  purpose,  with  the  full  powers  and 
authority  exercised  by  the  chancellor.  This  act  provides  for  the 
call  of  the  equity  dockets  of  the  circuit  court  of  Walker  county 
on  the  "second  Monday  in  March  and  September,  of  each  year, 
and  may  continue  one  week,"  and,  further,  "that  the  chancery 
cases  in  the  said  circuit  courts  of  Walker  and  Winston  counties 
may  be  heard  and  passed  upon  at  any  other  time  than  the  time 
mentioned  whenever  the  said  circuit  court  is  in  session.'*  The 
act  approved  November  23,  1907,  fixing  the  time  for  holding  the 
circuit  court  in  Walker  county  (Local  Acts,  Spec.  Less.  1907,  p. 
23),  so  far  as  presently  pertinent  provides: 

"Section  1.  That  the  courts  in  the  counties  of  Walker  and 
Winston,  composing  the  Fourteenth  judicial  circuit  of  the  state 
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of  Alabama  be  held  in  each  year  as  follows :  1.  In  the  county  of 
Walker;  (1)  The  first  term  shall  commence  on  the  second  Mon- 
day in  January,  and  may  continue  until,  but  not  including,  the 
third  Monday  in  March;  (2)  the  second  term  shall  commence  on 
the  second  Monday  in  April,  and  may  continue  until,  but  not  in- 
cluding, the  first  day  of  July;  (3)  the  third  term  shall  commence 
on  the  second  Monday  in  October,  and  may  continue  until,  and 
including,  the  second  Saturday  in  December," 

"Sec.  3.  The  equity  docket  of  said  circuit  court  in  either 
Walker  or  Winston  county  may  be  called  at  any  time  fixed  there- 
for by  the  judge  of  said  court,  provided  the  said  equity  docket 
must  be  called  while  the  court  is  in  session  as  above  set  out. 

"Sec.  4.  That  in  said  counties  of  Walker  and  Winston  the 
court  may  be  organized  at  any  time  during  the  term." 

According  to  the  act  last  quoted,  the  final  day,  fixed  by  law, 
for  the  session  or  holding  of  the  circuit  court  in  Walker  county 
in  December,  1913  (unless  a  special  or  adjourned  term  had  been 
ordered,  which  is  not  made  to  appear  by  this  record) ,  was  the  sec- 
ond Saturday  in  December,  1913.  That  day  was  December  13, 
1913,  a  Sabbath  intervening  between  that  day  and  the  day  (De- 
cember 15,  1913)  on  which  the  respondents  filed  their  demurrer. 
The  day  on  which  the  demurrer  was  filed  was  not  a  day  during 
the  term  of  the  circuit  court,  nor  was  it  a  day  on  which  the  court 
was  required  to  call  the  equity  docket.  It  was  a  day  within  the 
vacation  period  intervening  between  the  third  and  the  first  terms 
of  the  circuit  court  in  Walker  county.  Rule  74  of  chancery  prac- 
tice (Civil  Code,  pp.  150,  1551)  provides  for  the  setting  down  of 
demurrers  for  hearing  after  10  days  notice.  This  rule  could  not 
have  been  observed  or  availed  of  in  this  instance,  since  the  demur- 
rers were  attempted  to  be  submitted  and  decided  on  the  day  the 
demurrers  were  filed.  The  record  does  not  show  any  consent  by 
the  demurrants  to  the  submission  on  the  demurrer.  There  being 
shown  by  the  record  no  consent  to  the  submission  on  demurrer 
during  the  vacation  period  and  no  observance  of  rule  74  of  chan- 
cery practice,  it  is  clear  that  the  attempted  submission  on  the 
demurrer  and  the  decree  following  it  were  unauthorized,  and 
were  laid  in  error  available  on  appeal.  In  consequence  the  re- 
spondents were  not  in  default  in  failing  to  answer  within  the 
thirty  days  attempted  to  be  fixed  in  the  decree  before  quoted, 
and,  in  further  consequence,  the  decree  pro  confesso  was  not 
justified.    If  the  attack  on  the  proceedings  in  this  cause  had  been 
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collateral,  rather  than  direct  as  by  this  appeal,  different  consid- 
erations would  have  intervened  to  aflfect  the  conclusions  we  hare 
stated.— Johnson  v.  Johnson,  182  Ala.  376,  62  South.  706. 

The  decree  appealed  from  is  rested  on  error.  It  is  reversed. 
The  cause  is  remanded  that  the  respondents'  demurrer  may  be 
disposed  of  according  to  accepted  practices. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Williams,  Judge  v.  Schwarz. 

Prohibitioii. 

(Decided  May  25,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  330.) 

Municipal  Carporation;  Officers;  RecalL — Section  14,  Acts  1911,  p. 
845,  is  void  as  violative  of  §  175,  Constitution  1901,  since  the  act  fixes  the 
term  of  office  at  three  years,  and  the  additional  phrase  ''until  his  successor 
is  elected  and  qualified"  does  not  have  the  effect  to  make  the  term  indefinite 
or  uncertain,  nor  does  §  14  operate  upon  the  term  to  cut  it  down  to  an  in- 
definite or  unfixed  term,  but  operates  only  upon  the  individual  commission. 

(Sayre,  Gardner  and  Thomas,  JJ.,  dissent.) 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Petition  by  the  State  on  the  relation  of  Lazarus  Schwarz,  for 
a  writ  of  prohibition  to  restrain  the  Honorable  Price  Williams  as 
judge  of  probate  from  examining  into  or  finding  the  qualification 
of  the  signers  to  the  petition,  and  from  taking  any  action  under 
the  petition  looking  to  the  calling  of  an  election  to  recall  peti- 
tioner as  a  member  of  the  Mobile  City  Commission.  From  a 
decree  awarding  the  prohibition  the  Probate  Judge  appeals.  Af- 
firmed. 

Yerger  &  Foster,  for  appellant.  Stevens,  McCorvey  & 
McLeod,  for  appellee. 

MAYFIELD,  J. — This  appeal  presents  for  decision  the  ques- 
tion whether  or  not  section  14  of  the  statute  creating  a  commis- 
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sion  form  of  government  for  the  city  of  Mobile  (Acts  1911,  p. 
330),  is  violative  of  section  175  of  the  Constitution  of  1901. 

The  statute  creates  the  office  of  commissioner,  and  fixes  the 
term  of  office  at  three  years,  "and  until  the  successors  are  elected 
and  qualified."  Section  14  thereof  then  provides  the  term  of 
office  so  fixed,  by  an  election  to  be  held  for  such  purpose.  The 
evident  effect  of  this  provision  is  to  afford  the  opportunity  and 
means  of  removing  an  incumbent  during  the  term  to  which  he  has 
been  elected,  without  any  cause,  except  that  the  majority  of  the 
voters  do  not  then  desire  that  he  shall  continue  to  hold  the  office. 

Section  175  of  the  Constitution,  so  far  as  here  applicable, 
reads  as  follows :  "Mayors,  intendants,  and  all  other  officers  of 
incorporated  cities  and  towns  in  this  state  may  be  removed  from 
office  for  any  of  the  causes  specified  in  section  173  of  the  Con- 
stitution, by  the  circuit  or  other  courts  of  like  jurisdiction  or  a 
criminal  court  of  the  county  in  which  such  officers  hold  their 
office,  under  such  regulations  as  may  be  prescribed  by  law ;  pro- 
vided, that  the  right  of  trial  by  jury  and  appeal  in  such  cases 
shall  be  secured." 

Section  173  of  the  Constitution  enumerates  the  causes  for 
removal  as  follows:  "Willful  neglect  of  duty,  corruption  in 
office,  incompetency,  or  intemperance  in  the  use  of  intoxicating 
liquors  or  narcotics  to  such  an  extent,  in  view  of  the  dignity  of 
the  office  and  importance  of  its  duties,  as  unfits  the  officer  for  the 
discharge  of  such  duties,  or  for  any  offense  involving  moral  turpi- 
tude while  in  office,  or  committed  under  the  color  thereof,  or  con- 
nected therewith,  etc." 

A  majority  of  the  court  are  of  the  opinion,  and  hold,  that  the 
office  of  commissioner,  created  by  the  statute,  is  within  the  pro- 
tection of  section  175  of  the  Constitution ;  and  that,  the  statute 
fixing  the  term  of  office  at  three  years,  an  incumbent  cannot  be 
removed  from  office  during  the  term  for  which  he  is  elected,  by 
recall  or  otherwise,  except  by  the  mode  and  in  the  manner,  and 
for  the  causes,  fixed  in  the  constitutional  provisions  above  quoted. 
It  therefore  follows  that  section  14  of  the  statute  in  question  is 
void  and  of  no  effect,  and  that  appellee  cannot  be  removed  from 
office  by  recall,  the  mode  here  attempted  to  be  invoked,  as  pro- 
vided in  that  section  of  the  statute. 

The  case  made  by  this  record  is  the  same  in  legal  effect  as 
that  made  in  Nolen's  Case,  118  Ala.  154,  24  South.  251,  and  the 
two  cases  are  not  distinguishable.    If  Moore  could  not  be  removed 
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from  office  except  by  impeachment,  as  provided  by  section  175 
of  the  Constitution,  then  Schwarz  cannot  be  removed  except 
by  the  same  mode  and  in  the  same  manner.  When  Moore  was 
elected  to  office,  there  was  in  force  a  statute  authorizing  the 
Governor  to  remove  him  and  appoint  a  commissioner  in  his  stead. 
Therefore  the  statutes  fixing  his  term  and  providing  for  his  elec- 
tion, and  the  one  authorizing  his  removal,  must  all  be  construed 
together  and  as  if  constituting  but  one  statute.  So  construing 
them,  the  court  held  that  he  could  not  be  removed  except  by  im- 
peachment, because  the  Constitution  provided  the  only  mode  of 
removal  of  such  officers  during  the  term  for  which  they  were 
elected.  There  can  be  no  doubt  that  the  statute  in  question  fixes 
the  term  of  office  at  three  years  and  provides  for  the  filling  of  the 
office  by  election  and  otherwise ;  and,  when  a  person  is  elected  or 
appointed  to  the  office  for  that  term,  then  the  Constitution  says 
that  he  may  not  be  removed  by  the  mode  of  recall.  The  Constitu- 
tion and  the  statute  are  therefore  clearly  in  conflict,  and,  of 
course,  the  Constitution  controls.  The  inhibitions  of  the  Consti- 
tution must  be  read  into  all  statutes ;  and,  when  so  read  into  the 
statute  in  question,  they  render  inoperative  the  recall  provisions 
of  the  statute. 

The  phrase,  "until  his  successor  is  elected  and  qualified/'  has 
been  often  construed,  and  held  not  to  add  any  additional  time  to 
the  term  fixed,  nor  to  make  the  term  in  the  least  indefinite  or 
uncertain.  If  this  recall  provision  were  valid,  then  the  Legisla- 
ture could  provide  for  the  recall  of  all  county  and  municipal  offi- 
cers, and  all  other  officers,  if  the  term  of  the  office  be  not  fixed 
by  the  Constitution.  It  was  the  evident  purpose  of  our  Constitu- 
tion to  prevent  just  such  legislation  as  this.  If  it  was  not  so 
intended,  then  the  provision  serves  no  purpose  and  is  a  dead 
letter. 

This  case  and  Nolen's  Case  are  clearly  distinguishable  from 
Touart's  Case,  173  Ala.  453,  56  South.  211.  In  that  case,  there 
was  no  term  of  office  fixed  or  even  named  in  the  Constitution, 
the  statutes,  or  the  order  appointing  the  incumbent.  The  decision 
was  put  solely  on  the  ground  that  there  was  no  term  of  office 
fixed,  and  consequently  no  removal  was  necessary;  but  in  this 
case,  and  in  Nolen's  Case,  the  statute  did  fix  a  term  of  three 
years,  and  then  attempted  to  provide  a  mode  of  removal  different 
from  that  provided  and  guaranteed  by  section  175  of  the  Con- 
stitution.   In  the  opinion  in  Tovurfs  Case,  it  was  attempted  to 
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distinguish  that  case  from  cases  life  the  one  at  bar,  and  Nolen^s 
Case,  In  that  case  it  was  said:  "When  a  person  is  appointed  to 
an  office  the  term  of  which  is  not  fixed  by  law,  he  is  then  and  ever 
after  regarded  as  holding  subject  to  the  will  of  the  apppointing 
power ;  and  this,  upon  the  theory  that  the  power  of  removal  is 
incident  to  the  power  of  appointment;  and  when  he  is  removed 
he  is  not  thereby  deprived  of  any  vested  right  or  function,  be- 
cause the  very  condition  of  his  appointment  was  that  he  could  be 
removed  at  the  pleasure  of  the  appointing  power." — 173  Ala.  464, 
56  South.  211. 

The  court  in  that  case  expressly  declined  to  decide  whether 
the  Governor  could  remove  an  incumbent  who  was  appointed  for 
a  fixed  period,  but  under  a  statute  which  authorized  the  Governor 
to  remove  with  or  without  cause;  and  so  declined,  because  no 
such  case  was  presented.  The  statute  now  under  discussion  pre- 
sents that  very  question,  except  that  it  provides  that  the  incum- 
bent shall  be  elected  instead  of  appointed,  and  may  be  re-elected 
instead  of  appointed,  and  may  be  removed  by  a  vote  of  his  con- 
stituents, rather  than  by  the  Governor;  and  this  difference  can- 
not affect  the  result. 

The  case  of  Thomas  v.  Gunter,  170  Ala.  165,  54  South.  283, 
does  not  uphold  the  constitutionality  of  the  act  in  question,  nor 
preclude  the  respondent,  Schwarz,  from  invoking  section  175  of 
the  Constitution.  In  the  act  involved  in  the  Thomas  Case,  supi^a, 
the  Legislature  had  the  right  to  do  what  was  done,  that  is,  to 
change  the  term  of  office,  except  that  such  change  could  not  be 
made  to  affect  an  incumbent  whose  term  had  not  expired ;  but,  as 
both  Thomas  and  Brown  assumed  office  after  the  term  was  short- 
ened they  could  not  invoke  sections  68  and  150  of  the  Constitu- 
tion, which  were  intended  to  protect  incumbents.  There,  the  Leg- 
islature had  the  right  to  shorten  the  terms,  just  as  it  could  have 
done  here,  and,  if  Schwarz  had  taken  the  office  after  the  term 
was  shortened,  he  could  not  complain.  But  the  act  in  question 
does  not  deal  with  the  term,  as  it  is  for  a  fixed  period  and  remains 
the  same  regardless  of  how  often  the  incumbent  may  be  recalled. 
It  merely  provides  for  a  removal  of  the  incumbent  before  the 
expiration  of  the  term — ^which  violates  section  175  of  the  Consti- 
tution as  decided  in  the  Nolen  Case,  supra.  It  is  true  that  it  was 
suggested  in  the  opinion  in  the  Thomas  Case  that  sections  68, 150, 
and  174  were  intended  to  apply  only  to  incumbents,  but  the  cita- 
tion of  174  in  connection  with  the  other  two  sections  was  inapt. 
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as  that  case  did  not  involve  a  law  removing  an  incumbent  before 
the  term  expired.  It  merely  shortened  the  term,  which  the  Leg- 
islature had  the  right  to  do,  and  one  who  took  the  office  after  the 
term  was  so  fixed  could  not  complain  of  the  action  of  the  Legis- 
lature. Here,  the  Legislature  did  something  which  the  Constitu- 
tion forbids,  as  it  provided  for  the  removal  of  an  incumbent  dur- 
ing the  term  for  which  he  was  elected,  and  did  not  deal  with  the 
term. 
Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Somerville,  JJ.,  con- 
cur. 

THOMAS,  J. — (dissenting). — This  appeal  is  taken  by  Price 
Williams  from  a  judgment  prohibiting  him,  as  judge  of  probate 
of  Mobile  county,  from  finding  the  qualifications  of  the  signers 
to  the  petition,  filed  under  the  provisions  of  the  commission  gov- 
ernment act,  seeking  the  recall  of  relator  as  a  commissioner  of 
the  city  of  Mobile. 

In  1911  that  city  adopted  the  commission  form  of  government, 
pursuant  to  the  act  of  1911  (Gen.  Acts,  pp.  330-355),  which  act 
is  still  effective.  At  the  first  election  held  for  commissioners, 
Lazarus  Schwarz  was  elected  for  the  long  term  expiring  on  the 
30th  day  of  September,  1914.  Thereafter,  on  October  1,  1914, 
he  was  elected  commissioner  for  a  term  alleged  in  his  petition  for 
prohibition  not  to  expire  until  the  30th  day  of  September,  1917. 

The  petition  for  recall,  filed  with  said  probate  judge  on  Octo- 
ber 20,  1915,  purported  to  be  signed  by  qualified  voters  of  the 
city  of  Mobile,  and  by  more  than  25  per  cent,  of  the  votes  cast  at 
the  last  city  election  wherein  a  commissioner  for  the  city  of 
Mobile  was  elected.  On  receipt  of  this  petition,  it  was  incum- 
bent on  the  probate  judge,  under  the  provisions  of  the  act,  to 
ascertain  the  qualifications  of  the  signers  thereof,  and  to  other- 
wise fully  discharge  his  duties  as  required  by  the  act  relative  to 
the  recall  of  a  commissioner.  Relator  filed  his  petition  (which  is 
now  before  us)  to  prohibit  said  judge  of  probate  from  consider- 
ing said  petition  for  recall,  as  required  by  the  provisions  of  the 
act.  After  answer,  the  writ  was  granted  and  an  appeal  was 
taken  to  this  court.  Error  is  here  assigned  on  the  ruling  of  the 
court.  Thus  the  constitutionality  of  section  14  of  the  commis- 
sion government  act  is  presented  for  decision. 

The  commission  government  act  was  an  innovation  in  munici- 
pal government  in  this  state;  and  its  several  provisions  are  set 
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forth  in  33  -sections.  The  office  of  commissioners,  the  periods  of 
incumbency  therein,  and  the  elections  therefor,  are  provided  for 
by  sections  4  and  10.  The  provision  for  "recall"  is  found  in  sec- 
tion 14,  and  that  for  filling  vacancies  in  sections  15  and  27.  Ap- 
pellant's contention  is :  "That  section  14  of  the  act  of  1911,  being 
the  'recall  section*  of  said  act,  does  not  in  any  way  conflict  with 
section  175  of  the  Constitution,  now  invoked  by  appellee  as  ren- 
dering void  the  recall  section  of  the  Commission  Government 
Act.  Under  the  cases  of  Nolen  v.  State,  ex  rel.  Moore,  118  Ala. 
154,  24  South.  251,  Hawkins  v.  Roberts,  122  Ala.  130,  27  South. 
327,  and  Touart  v.  State,  ex  rel.  CaUaghan,  173  Ala.  453,  56  South. 
221,  it  is  clear  that  if  relator,  on  his  election  as  a  member  of  the 
board  of  commissioners  of  the  city  of  Mobile,  for  the  term  of 
three  years,  under  the  act  of  April  8,  1911,  became  vested  with 
the  tenure  of  the  office  for  the  term  of  three  years,  then  relator 
could  be  removed  from  such  office  only  by  proceedings  as  pre- 
scribed by  section  175  of  the  Constitution." 

Appellee  insists  that  a  definite  and  fixed  term  of  three  years 
is  declared  by  the  act ;  that,  on  relator's  election  as  commissioner, 
he  became  vested  with  the  tenure  of  office.  That  is  to  say,  that 
section  14  of  the  act  is  contrary  to  the  provisions  of  sections  173 
and  175  of  the  Constitution.  Statutory  construction  is  governed 
by  principles  long  established.  More  than  a  century  ago,  that 
eminent  jurist,  Chief  Justice  Marshall,  announced  a  rule  of 
interpretation  in  cases  involving  alleged  conflicts  between  stat- 
utes and  Constitutions,  which  has  ever  since  commanded  the 
respect  of  the  courts.  In  Fletcher  v.  Peck,  10  U.  S.  (6  Cranch) 
87,  3  L.  Ed.  162,  he  declared  that  whether  a  law  be  void  for  its 
repugnance  to  the  Constitution  is,  at  all  times,  a  question  of 
much  delicacy,  "which  ought  seldom,  if  ever,  to  be  decided  in  the 
affirmative,  in  doubtful  cases ;"  that  it  is  "not  on  slight  implica- 
tion and  vague  conjecture  that  the  Legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and  its  acts  to  be  con- 
sidered as  void.  The  opposition  between  the  Constitution  and 
the  law  should  be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other."  This  lan- 
guage has  been  quoted  from  in  whole  or  in  part  in  the  many  cases 
collected  in  vol.  1,  Rose's  Notes  on  U.  S.  Repts.  390,  392 ;  and  was 
adopted  by  Mr.  Justice  Ormond  in  Owen,  et  al.  v.  Branch  Bank 
of  Mobile,  3  Ala.  258,  262. 

In  Inland  Fisheries  v.  Holyoke  Water  Power  Co.,  104  Mass. 
449,  6  Am.  Rep.  247,  Mr.  Justice  Gray,  for  the  court,  declared 
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that  unlses  the  repugnancy  of  the  statute  to  the  Constitution  "is 
manifest  and  unavoidable,"  the  enactment  must  be  upheld  (Dart- 
mouth College  v.  Woodward,  4t  Wheat.  518,  625,  4  L.  Ed.  629; 
Norwich  v.  County,  13  Pick.  [Mass.]  60 ;  and  in  Sweet  v.  Rechel, 
159  U.  S.  393, 16  Sup.  Ct.  43,  40  L.  Ed.  188,  the  case  of  Fletcher  v. 
Peck,  supra,  is  cited,  and  by  the  court  it  is  said :  "If  a  statute 
may  or  may  not  be,  according  to  circumstances,  within  the  limit 
of  legislative  authority,  the  existence  of  circumstances  necessary 
to  support  it  must  be  presumed." 

In  United  States  v.  Fairchild,  1  Abb.  76,  Fed.  Cas.  No.  15,067, 
it  was  held  that  the  case  must  be  "so  clear  that  no  reasonable 
doubt  can  be  said  to  exist."  To  the  like  effect  was  the  rule  stated 
in  George  v.  Concord,  45  N.  H.  437.  Chief  Justice  Sharswood 
said  that  "to  doubt  is  to  resolve  in  favor  of  the  constitutionality 
of  the  act." — Commonwealth  v.  Butler,  99  Pa.  535. 

In  State,  ex  rel.  Meyer  v.  Greene,  154  Ala.  249,  254,  46  South. 
268,  270,  the  rules,  by  which  a  statute  is  to  be  tested,  are  stated 
as  follows :  "First,  that  the  Constitution  is  a  limitation,  not  a 
grant,  of  power ;  second,  that  its  mandates  are  the  supreme  law 
of  the  legislative,  executive,  and  judicial  departments  of  this 
government ;  third,  that  the  propriety  and  wisdom  of  enactments 
by  the  lawmakers  are  questions  peculiarly  and  exclusively  within 
the  decisive  right  of  that  department,  and,  if  the  act  under  inves- 
tigation contravenes  no  provision  of  the  organic  law,  the  ju- 
diciary is  without  rightful  power  to  review  the  legislative  de- 
termination of  the  wisdom  and  propriety  of  the  action  taken, 
and,  fourth,  that  every  enactment  is  presumptively  constitutional, 
and  therefore  valid,  arid  he  who  assails  it  assumes  the  obligation 
to  demonstrate  beyond  a  reasonable  doubt  its  violation  of  the 
fundamental  law." 

Chief  Justice  Anderson  declared  in  State,  ex  rel.  Collman  v. 
Pitts,  Probate  Judge,  160  Ala.  133,  145,  146,  49  South.  441,  445 
(135  Am.  St.  Rep.  79)  that: 

"It  is  an  established  rule  of  construction,  which  makes  it  the 
imperative  duty  of  the  court  to  uphold  a  statute,  when  it  is  fairly 
susceptible  of  two  interpretations,  one  of  which  will  uphold  its 
constittuionality,  and  the  other  defeat  it.  though  the  adoption  of 
the  former  be  the  less  natural ;  ut  res  magis  valeat  quam  pereat." 

This  was  in  accord  with  the  statement  of  the  rule  by  Chief 
Justice  Stone  in  Qvurtlebaum  v.  State,  79  Ala.  1,  3.    So  in  State, 
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ex  rel  City  of  Mobile  v.  Board  of  R.  &  R.  Com'rs,  Mobile  County, 
180  Ala.  489,  499,  61  South.  368,  371,  it  is  said:  "The  question 
is  one  of  legislative  power,  and  *  *  *  we  have  no  right  to 
exercise  ourselves  about  the  policy  or  wisdom  of  the  statute, 
*  *  *  the  Legislature  has  a  power  which  is  so  transcendent 
that  it  cannot  be  confined  within  any  bounds,  either  for  causes  or 
persons,  except  such  as  are  written  in  the  organic  law,  *  *  * 
and  *  *  *  he  who  assails  a  statute  on  the  ground  that  it  is 
unonstitutional  assumes  the  burden  of  vindicating  his  position 
beyond  a  reasonable  doubt. — State,  ex  rel  Meyer  v.  Greene,  154 
Ala.  254  [46  South.  268.]." 

The  rule  in  this  state  is  now  well  established  (1)  that  consti- 
tutional provisions  designed  for  the  "security  of  the  elementary 
rights  of  life,  liberty,  and  property  should  be  construed  liberally 
in  favor  of  the  citizen"  (Sadler  v.  Langhanif  34  Ala.  311 ;  Dorman 
V.  State,  34  Ala.  216;  State  v.  B.  So.  Ry.  Co.,  182  Ala.  492,  62 
South.  77,  Ann.  Cas.  1915D,  436) ;  (2)  that,  where  the  legislative 
act  in  question  prescribes  a  "rule  of  purely  governmental  policy, 
or  relates  merely  to  the  conduct  and  administration  of  public  af- 
fairs," it  will  not  be  declared  unconstitutional  unless  it  is  repug- 
nant to  the  organic  law  "beyond  a  reasonable  doubt." — State,  ex 
rel.  Meyer  v.  Greene,  154  Ala.  294,  46  South.  268 ;  City  of  Ensley 
V.  Simpson,  166  Ala.  366,  52  South.  61 ;  Fairhope  Single  Tax  Cor- 
poration V.  Melville,  193  Ala.  289,  69  South.  466;  State  v.  Bir- 
mingham Southern  Ry.  Co.,  182  Ala.  492,  62  South.  77,  Ann.  Cas^ 
1915D,  436;  Cooley  on  Const.  Lim.  c.  7,  §  6\  State,  ex  rel.  Troy  v. 
Smith,  187  Ala.  411,  65  South.  942. 

The  liegislature  intended  by  the  provisions  of  section  14  of  the 
commission  government  act  to  secure  for  municipal  government 
competent  and  responsive  representatives  of  the  people  in  the 
conduct  of  the  domestic  affairs  of  the  municipality.  To  that  end, 
the  act  retained  in  the  duly  qualified  voters  of  the  municipality 
the  directing  and  appointing  power.  This  was  undoubtedly  to 
stimulate  a  constant  and  active  interest  in,  and  supervision  over, 
the  administrative  agents  of  the  municipality,  to  the  ends  of  fos- 
tering the  business,  rather  than  the  political  feature  of  the  city 
government,  and  of  preventing  any  incompatability  between  the 
form  of  government,  and  its  actual  administration.  This  has 
been  the  ideal  of  publicists.  To  lead  to  such  governmental  per- 
fection, there  have  been  proposed  many  administrative  features. 
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one  of  which  is  the  "recall."  It  is  now  no  new  theory  of  adminis- 
tration, having  long  been  embodied  in  the  political  systems  of 
many  American  municipalities.  This  effort  to  render  municipal 
administration  responsive  to  the  real  governing  power — ^the  will 
of  the  people  as  expressed  by  the  qualified  electorate  of  the  mu- 
nicipality— is  not  opposed  to  public  policy.  The  wisdom  of 
such  a  legislative  expedient  is  a  question  with  which  we  have  no 
concern.  It  is  responsibility  exercised  by  the  legislative  branch 
of  our  government. — Cooley,  Const.  Lim.  (7th  Ed.)  126;  State  v. 
Bergoff,  158  Ind.  349,  63  N.  E.  717.  Legislative  jurisdiction  was 
long  ago  declared  by  Sir  Edward  Coke  to  be  "so  transcendent  that 
4t  cannot  be  confined  either  for  cause  or  person  within  any 
bounds." — 2  Coke,  Inst.  86.  This  constitutional  axiom,  with  us, 
of  necessity  implies  that  the  act  is  legislative,  and  is  not  in 
nature  judicial  or  executive,  is  not  contrary  to  the  express  terms 
of  the  Constitution. — Davis  v.  State,  68  Ala.  58,  44  Am.  Rep.  128. 

In  the  ascertainment  of  the  legislative  will,  we  must  look  to 
the  whole  act,  and  not  alone  to  separate  sections,  sentences,  or 
expressions  therein.  Mechanical  arrangement,  for  convenience, 
such  as  the  numbering  of  the  sections,  will  not  be  permitted  to 
give  a  strained  or  unnatural  construction,  or  to  defeat  the  legis- 
lative intent  as  declared  in  the  four  corners  of  the  act.  Related 
subjects  found  in  separate  sections  and  sentences  will  be  trans- 
posed and  read  together,  if  necessary,  to  find  or  give  the  true 
legislative  construction. — Bull's  Estate,  153  Cal.  715,  96  Pac.  366 ; 
Gherna  v.  State,  16  Ariz.  344,  146  Pac.  494.  This  is  but  the  ap- 
plication of  a  general  rule  of  construction  that :  "Effect  is  to  be 
given,  if  possible,  to  the  whole  instrument,  and  to  every  section 
and  clause.  If  different  portions  seem  to  conflict,  the  court  must 
harmonize  them,  if  practicable,  and  must  lean  in  favor  of  a  con- 
struction which  will  render  every  word  operative,  rather  than  one 
which  may  make  some  words  idle  and  nugatory." — Cooley,  Const. 
Lim.  (7th  Ed.)  p.  91;  2  Lewis'  Sutherland,  Stat.  Con.  par.  380; 
State,  ex  rel  Wilkinson,  et  al.  v.Lane,  181  Ala.  646,  655,  62  South. 
51  (2) ;  State  v.  McLain,  58  Ohio  St.  313,  50  N.  E.  907. 

If,  then,  we  are  not  hindered  by  the  arrangement  of  the  sev- 
eral provisions  made  in  the  act,  set  forth  in  sections  4,  10,  14,  15, 
and  27  thereof,  for  the  selection  and  election  of  a  representative 
commission,  there  is  little  difficulty  in  finding  the  legislative  will 
be  as  to  the  method  of  selection  and  election  by  the  qualified 
voters  of  the  municipality,  and  as  to  the  limitations  upon  the 
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incumbency  of  each  of  the  commissioners  so  designated.  If  sec- 
tions 4,  10  and  14  be  read  together,  and  the  provisions  of 
section  14  be  considered  with  and  immediately  after  the  words, 
*'shall  hold  office  for  three  years  and  until  his  successor  is  elected 
and  qualified,"  it  is  plain  that  the  Legislature  intended  to  fix  an 
indeterminate  incumbency  in  office  within  the  three-year  period. 
If  such  was  the  case,  the  commissioners  so  elected  took  a  limited 
incumbency  in  office  subject  to  termination  at  the  will  of  the 
electorate  of  the  municipality,  expressed  at  any  time  within  three 
years,  and  at  all  events  at  the  end  of  three-year  period. 

Is  the  fixing  of  such  limited  incumbency  in  office,  in  the  act 
creating  the  office,  opposed  to  organic  law?  It  is  not  denied  that 
the  Legislature  was  supreme  in  declaring  the  terms  of  incum- 
bency in  office.  It  might  have  denied  the  right  to  a  commissioner 
to  succeed  himself,  or  have  declared  that  the  term  of  incumbency 
in  office  should  be  any  certain  named  period,  or  should  be  inde- 
terminate, or  should  terminate  on  the  happening  of  the  contin- 
genies  provided  for  in  sections  15  and  27,  or  that  the  commis- 
sioners should  hold  office  subject  to  the  will  of  the  qualified 
voters  of  the  municipality,  to  be  expressed  as  provided  for  in  the 
act.  Pertinent  observations,  on  the  right  of  the  Legislature  to 
exercise  an  unrestricted  discretion  as  to  what  shall  be  a  qualifica- 
tion for  holding  office,  were  made  in  State,  ex  rel.  Brassell  v. 
Teasley,  Probate  Judge,  194  Ala.  574,  69  South.  723,  725,  728. 
It  has  the  same  power  as  to  fixing  a  term  of  office  or  defining  the 
right  of  official  incumbency  therein. 

The  lack  of  a  vested  right  to  office,  in  a  commissioner,  is  not 
left  to  implication ;  the  positive  legislative  declaration  conferred 
only  an  indeterminate  term  of  office.  The  Legislature  not  being 
restrained  by  constitutional  inhibition  in  fixing  the  term  of  in- 
cumbency in  office  of  a  municipal  commissioner,  such  term  of 
incumbency  might  have  been  declared  for  the  definite  period  of 
three  years,  instead  of  an  indeterminate  period  within  a  fixed 
number  of  years,  or  vice  versa.  The  fact  that  the  electorate  must 
be  appealed  to  every  three  years  did  not  create  a  vested  right  in 
a  three-year  term  of  office,  but  only  such  right  of  incumbency 
could  be  acquired  by  election  as  was  expressly  declared  by  the 
terms  of  the  whole  act.  The  concluding  words  of  section  4 — that 
each  commissioner  elected  after  the  first  election  thereinbefore 
provided  for  "shall  hold  office  for  three  years  and  until  his  suc- 
cessor is  elected  and  qualified.    The  election  in  this  paragraph 
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authorized,  *  *  *  shall  conform  in  all  respects  to  the  provi- 
sions and  regulations  hereinafter  contained  with  respect  to  elec- 
tions of  commissioners" — placed  it  beyond  question  that  the  Leg- 
islature was  not  thus  fixing  a  three-year  vested  right  in  the  offi- 
cials to  office,  in  either  section  4  or  section  10.  Nor  was  the  act 
a  legislative  effort,  through  section  14,  to  evade  the  provisions  for 
'  impeachment  for  causes  declared  in  section  173  of  the  Constitu- 
tion. No  question  of  impeachment  was  being  dealt  with.  This 
representative  office  was  conferred  on  a  commissioner,  to  carry 
out  the  will  of  the  electorate,  and  when  administration  through 
that  commissioner  failed  in  this  respect,  the  commissioner  could 
be  recalled  by  the  electorate,  according  to  the  express  terms  of 
the  act  creating  the  office. 

This  was  the  rule  declared  in  Touart  v.  State,  ex  rel.  CaUa^ 
ghan,  supra,  where  it  was  stated,  Mr.  Justice  Maypield  writing : 

"If  the  appointing  power  is  given  the  right  to  fix  the  term 
during  which  the  appointee  is  to  hold  office,  then,  of  course,  the 
right  of  the  appointee  terminates  at  the  end  of  the  will  of  the 
appointing  power ;  that  is,  the  appointing  power  can  remove  him 
at  pleasure,  unless  the  act  or  statute  authorizing  his  appointment 
provides  otherwise.     *     *     * 

*"When  a  person  is  appointed  to  an  office,  the  term  of  which 
is  not  fixed  by  law,  he  is  then  and  ever  after  regarded  as  holding 
subject  to  the  will  of  the  appointing  power ;  and  this,  upon  the 
theory  that  the  power  of  removal  is  incident  to  the  power  of  ap- 
pointment ;  and,  when  he  is  removed,  he  is  not  thereby  deprived 
of  any  vested  right  or  function,  because  the  very  condition  of  his 
appointment  was  that  he  could  be  removed  at  the  pleasure  of  his 
appointing  power." 

The  Touart  Case  is  rested  on  the  proposition  that,  since  the 
term  of  office  is  for  no  fixed  period,  the  right  of  removal  is  im- 
plied as  an  incident  to  the  right  of  appointment,  and  that  the 
incumbent,  acquiring  no  vested  right  to  the  office  for  any  fixed 
period,  is  not  within  the  protection  of  section  175  of  the  Constitu- 
tion. That  is  to  say,  the  principle  of  this  case  is  that  a  vested 
right  to  office  may  be  withheld  by  the  creator  of  the  office,  in 
which  case  an  incumbency  thereof  would  not  involve  a  right  of 
tenure  for  any  fixed  period. 

In  the  case  at  bar  no  vested  right  to  the  office  for  any  fixed 
period  accrues  to  an  incumbent  in  such  office,  for  the  act  by  ex- 
press and  unmistakable  declaration  denied  to  every  such  incum- 
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bent  a  vested  right  to  the  office  for  a  fixed  period,  and  merely 
^ave  him  an  indeterminate  tenure  for  a  period  not  to  exceed 
three  years.  Herein  the  principle  of  the  Touart  Case  finds  ap- 
plicability to  the  instant  case.  In  Nolen  v.  State,  ex  rel.  Moore, 
supra,  the  facts  were  that  in  August,  1896,  Moore  was  elected 
tax  assessor  of  Coosa  county  for  a  term  of  four  years.  At  that 
time  there  was  in  force  a  statute  (Acts  1886-87,  p.  1) ,  purporting 
to  authoribe  the  Governor  to  suspend  tax  assessors  and  appoint 
a  commissioner  to  perform  the  duties  of  the  assessor.  Acting 
under  this  statute,  the  Governor  suspended  Moore  from  office  and 
appointed  Nolen  commissioner.  Nolen  took  charge  of  the  tax 
assessor's  office,  and  by  quo  warranto  Moore  ousted  him.  In  the 
opinion  in  that  case  it  was  said :  ''A  tax  assessor  can  be  removed 
from  office  only  in  the  mode  prescribed  by  the  organic  law,  that 
is,  by  impeachment  under  section  3,  article  7,  of  the  Constitution. 
♦  ♦  *  The  'suspension'  provided  for  is  in  legal  contemplation 
essentially  a  removal  from  office,  accomplished,  if  held  to  be  ef- 
fective, without  impeahment  and  without  the  semblance  of  a  trial 
by  jury  or  otherwise." 

The  Nolen  Case  differs  from  the  case  at  bar.  After  the  crea- 
tion of  the  office  of  tax  assessor,  with  a  vested  right  to  a  fixed 
and  definite  tenure  for  a  definite  term  of  incumbency  therein,  the 
effort  to  remove  the  incumbent  otherwise  than  by  impeachment 
was  held  to  offend  the  Constitution.  Such  is  not  the  fact  in  the 
instant  case,  for  the  act  creating  the  office  of  commissioner  denied 
to  the  incumbent  therein  a  fixed  and  definite  tenure  for  a  definite 
term,  and  provided  for  such  incumbent  only  an  indeterminate 
tenure  in  office,  subject  to  be  terminated  by  the  electing  power 
which  placed  him  in  office.  It  is  a  further  pertinent  observation 
of  the  Nolen  Case  that  no  reference  was  made  to  the  fact  that  the 
incumbent  of  the  office  was  elected  subsequent  to  the  act  provid- 
ing for  suspension  or  removal  from  office.  Such  fact  was  held 
to  be  important  by  two  recent  recisions  of  this  court,  Clark  v. 
State,  ex  rel.  Graves,  177  Ala.  188,  59  South.  259,  and  State,  ex 
rel.  Thomas  v.  Gunter,  170  Ala.  165,  54  South.  283.  In  Clark's 
Case  the  court  discusses  Gunter' s  Case  as  follows :  "In  that  case, 
however,  the  Constitution  did  not  create  the  office  of  judge  of  the 
city  court  of  Montgomery,  nor  impose  any  restraints  whatever 
upon  the  Legislature  with  respect  thereto ;  and  it  was  within  the 
lesrislative  power  to  either  abolish  the  office,  or  to  change,  abridge, 
or  extend  the  term,  subject  only  to  those  constitutional  restraints 
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which  are  desired  for  the  protection  of  incumbents  against  any 
diminution  of  asalary  during  the.  term  for  which  they  have  been 
elected  or  appointed,  and  from  removal  from  office  other  than  by 
impeachment. — Sections  68,  150,  174,  Constitution  1901.  The 
ruling  was  that  these  provisions  did  not  affect  Judge  Thomas,  be- 
cause he  was  not  an  incumbent  of  the  office  at  the  time  of  the 
passage  of  the  legislative  act  which  he  was  attacking,  and  as  to 
subsequent  incumbents  the  act  could  not  be  obnoxious  to  the 
restraints  referred  to,  and  was  valid  and  operative.  This  ruling 
was  not,  therefore,  based  on  any  theory  of  estoppel,  but  on  the 
principle  that  a  statute  valid  as  to  some  and  invalid  as  to  others 
can  be  attacked  only  by  one  who  is  injured  by  its  unconstitutional 
operation." 

In  the  Gunter  Case,  speaking  through  the  present  Chief  Jus- 
tice, it  is  said :  "The  city  court  of  Montgomery  is  of  constitu- 
tional authorization,  but  not  of  constitutional  creation,  and  can 
be  established  or  abolished  at  the  will  of  the  Legislature.  Whether 
or  not,  however,  the  Legislature  could  maintain  the  court,  and  at 
the  same  time  change  or  curtail  an  existing  tenure  of  office,  with- 
out violating  one  or  more  of  the  above-mentioned  sections  of  the 
Constitution,  we  do  not  decide,  for  if  there  was  no  authority  to 
do  so,  said  provisions  cannot  apply  to  the  relator  Thomas.  These 
provisions  are  intended  as  a  protection  to  incumbents,  at  the  time 
of  the  legislative  enactment,  and  do  not  apply  to  officials  accept- 
ing office  subsequent  to  said  legislation." — State,  ex  rel.  v.  Gun- 
ter, supra. 

Since  the  Constitution  does  not  inhibit  the  creation  of  the 
office  of  commissioner  in  this  case,  such  office,  though  not  of  con- 
stitutional creation,  is  permitted  by  the  Constitution.  What  was 
said  in  the  Gtinter  Case  touching  the  judgeship  of  the  city  court, 
in  reference  to  section  174  of  the  Constittuion,  is  equally  true  of 
the  office  of  city  commissioner,  with  reference  to  section  175  of 
the  Constitution.  Relator  Schwarz,  as  a  qualified  voter,  sought 
and  was  elected  to  the  office  of  commissioner  under  the  provisions 
of  an  act  which  prescribed,  as  an  express  condition  of  the  right 
to  hold  the  office,  that  it  should  be  held  subject  to,  and  limited  by, 
the  will  of  the  qualified  voters  under  section  14  of  the  act.  He 
acquired  by  his  election  no  right  of  office  or  of  tenure  thereof 
superior  to  the  right  and  tenure  conferred  by  the  express  terms 
of  the  act;  and  was  subject  to  all  the  limitations  by  the  act  im- 
posed on  incumbents  in  the  office  of  commissioner  of  the  city  of 
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Mobile.  And  no  provisions  of  the  act  was  an  obnoxious  restraint 
on  the  right  to  an  undiminished  salary  during  a  definite  term  of 
office  or  vested  right  of  incumbency  therein.  A  recall,  under  the 
express  provisions  of  the  act,  was  not  a  removal  from  office 
otherwise  than  as  prescribed  by  the  Constitution.  Relator  can 
claim  no  protection  under  sections  173  and  175  of  the  Constitu- 
tion, in  his  effort  to  hold  the  office  freed  from  the  imperative 
limitations  and  conditions  assented  to  when  he  sought,  and  was 
elected  to,  the  office.  To  hold  otherwise  would  be  to  lay  an 
inhibition  on  the  legislative  jurisdiction  to  fix  the  term  of  office 
and  incumbency  therein,  not  found  in  the  Constitution. 

The  indefinite  and  indeterminate  nature  of  the  tenure  of  office 
of  a  municipal  commissioner  is  further  emphasized  by  the  provi- 
sions of  section  16  of  the  act,  for  his  compensation.  The  use  in 
that  section,  of  the  expression  to  the  effect  that  each  commis- 
sioner shall  receive  "a  salary  payable  by  the  city  in  equal  monthly 
installments  for  whatever  time  the  commissioner  serves ;  *  *  * 
at  the  rate  of  $1,500  per  year"  (in  cities  of  a  designated  class),  or 
that  the  salary  of  the  commissioner  "shall  be  at  the  rate  per  an- 
num of  $1,000"  (in  cities  of  another  class),  is  in  accord  with  the 
indefinite  or  indeterminate  incumbency  in  office  of  a  commis- 
sioner under  the  provisions  of  the  commission  government  act. 

The  expression  in  sections  4  and  10  as  to  the  term  of  office 
cannot  be  considered  alone  and  taken  as  the  full  and  sole  legisla- 
tive declaration  of  a  definite  and  fixed  term  of  office,  to  the  exclu- 
sion of  the  limitations  thereon  (which  we  have  pointed  out)  found 
in  other  sections  of  the  act.  When  the  whole  act  is  considered, 
as  it  must  be  (City  of  Birmingham  v.  Southern  Express  Com- 
pany, 164  Ala.  529,  538,  51  South.  159),  no  violation  or  evasion  of 
the  Constitution  is  found  to  have  intervened. 

Testing  the  act  by  the  several  fundamental  rules  of  statutory 
construction,  we  have  shown  (1)  that  the  legislative  intent,  as- 
certained from  the  whole  act,  was  not  to  fix  a  definite  term,  but 
an  indeterminate  tenure  of  office  of  commissioners;  (2)  that  in 
an  act  of  this  class  its  unconstitutionality  must  appear  Ijeyond  a 
reasonable  doubt.  It  remains  to  be  shown  that,  by  long  prevail- 
ing rules  of  statutory  construction,  in  this  and  many  other  states, 
section  14  must  be  given  a  limiting  and  controlling  effect  over  the 
general  expressions  in  section  4  and  10,  as  to  the  incumbency  in 
office  of  commissioners.  (3)  When  the  entire  act  is  considered, 
v<nth  the  view  to  give  effect,  if  possible,  to  each  separate  section 
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or  provision  thereof,  and  there  is  found  to  be  a  conflict  between 
certain  sections  or  provisions,  then  the  last  section  or  provision, 
added  by  way  of  amendment,  or  the  last  in  point  of  arrangement 
of  the  act,  must  control.  This  is  the  rule  declared  in  Alabama, 
Hand  v.  Stapleton,  135  Ala.  162,  33  South.  689 ;  Ex  parte  Thomas, 
113  Ala.  1,  21  South.  369 ;  by  the  federal  court,  Buttfield  v.  Stran- 
ahan,  192  U.  S.  470,  495,  24  Sup.  Ct.  349,  48  L.  Ed.  525;  In  re. 
Richards,  96  Fed.  939, 37  C.  C.  A.  634 ;  by  the  following  American 
state  courts,  viz. :  California— Ficfc  Wo.,  68  Cal.  304,  9  Pac.  139, 
58  Am.  Rep.  12;  People  v.  Dobbins,  73  Cal.  259,  14  Pac.  860; 
Colorado — Branagan  v.  Dtdaney,  8  Colo.  408,  412,  8  Pac.  669; 
Calhoud  Gold  Mine  Co.  v.  Ajax  Gold  Mine,  27  Colo.  14,  59  Pac. 
607,  50  L.  R.  A.  209,  83  Am.  St.  Rep.  17;  Florida— Sawis  v.  King, 
18  Fla.  557;  Indiana— Qz^icA;  v.  White  Water  Tp.,  7  Ind.  570;  Il- 
linois— Peterson  v.  People,  129  111.  App.  55,  57 ;  Kansas — K.  P. 
R.  Co.  V.  Wyandotte  Co.,  16  Kan.  594;  Mississippi — Gibbons  v. 
Brittenum,  56  Miss.  232;  Missouri — Westpoint  v.  Jackson,  69 
Mo.  App.  148 ;  Montana — State  v.  Courtney,  27  Mont.  378,  71  Pac. 
308;  North  Bskotsi— State  v.  Burr,  16  N.  D.  581,  113  N.  W.  705; 
Nebraska— Oma/ia  R.  E.  Co.  v.  Reiter,  47  Neb.  592,  66  N.  W. 
658 ;  Ryan  v.  State,  5  Neb.  282 ;  Albertson  v.  State,  9  Neb.  429, 
2  N.  W.  742,  892 ;  Nevada— £7a;  parte  Hewlett,  22  Nev.  333,  40 
Pac.  96 ;  MRine— Howard  v.  Bangor  R.  Co.,  86  Me.  387,  29  Atl. 
1101;  New  York — Harrington,  v.  Rochester,  10  Wend.  (N.  Y.) 
553;  Ohio — State  v.  Shelby  Co.,  36  Ohio  St.  326;  Pennsylvania — 
Packer  v.  Sunbury  R.  Co.,  19  Pa.  211;  Brown  v.  Phil.  Co.,  21  Pa. 
42 ;  and  by  the  Dominion  of  Canada,  Regina  v.  Rose,  27  Ont.  R. 
195 ;  Potts  V.  Potts,  31  Ont.  R.  452. 

The  text-books  are  agreed  as  to  this  rule.  In  Maxwell  on 
Statutes  (3d  Ed.)  pp.  214,  216,  the  writer  says:  "The  latter  of 
two  passages  in  a  statute,  being  the  expression  of  a  later  inten- 
tion, should  prevail  over  the  earlier,  as  it  unquestionably  would  if 
it  were  embodied  in  a  separate  act." 

To  the  like  eflfect  is  the  rule  as  stated  in  36  Cyc.  1130 :  "In 
accordance  with  the  well-settled  principle  that  the  last  expression 
of  the  legislative  will  is  the  law,  in  cases  of  conflicting  provisions 
in  the  same  statute,  or  in  different  statutes,  the  last  enacted  in 
point  of  time  prevails,  and,  on  the  same  principle,  if  both  were 
enacted  at  the  same  time,  the  last  in  order  of  arrangement  con- 
trols." 

The  statement  in  26  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  619, 
is :    "Where  there  is  an  irreconcilable  conflict  between  different 
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parts  of  the  same  section,  the  last  in  order  of  position  must  con-^ 
trol,  or  the  clause  which  is  directed  specifically  to  the  matter  in 
preference  to  others  mentioning  it  incidentally  only/' 

In  section  183,  Endlich  on  Interp.  Stat.  (1888),  the  author 
says :  "Where,  in  a  statute,  there  are  several  clauses  which  pres- 
ent, as  compared  with  each  other,  an  irreconcilable  conflict,  the 
one  last  in  order  of  date  or  local  position  must,  in  accordance  with 
this  rule,  prevail,  and  the  others  be  deemed  abrogated  to  the  ex- 
tent of  such  repugnancy ;  whether  the  conflicting  clauses  be  sec- 
tions of  the  same  act,  or  merely  portions  of  the  same  section. 
But  this  rule  is  subject  to  some  modification.  *  *  *  As  to  re- 
pugnant portions  of  a  code,  it  has  been  held  that  the  sections  last 
adopted,  or  portions  transcribed  from  later  statutes,  must  be 
deemed  to  repeal  sections  adopted  earlier  or  transcribed  from 
earlier  statutes,  or  so  to  modify  them  as  to  produce  an  agreement 
between  them." 

Black  (Interpretation  of  Laws,  p.  168)  declares  that:  "In 
construing  a.  statute  containing  a  general  enactment  and  also  a 
particular  enactment,  the  effort  must  be,  in  the  first  instance,  to 
harmonize  all  the  provisions  of  the  statute,  by  construing  all  the 
parts  together,  and  it  is  only  when,  on  such  a  construction,  the 
repugnancy  of  specific  provisions  to  the  general  language  is  plain- 
ly manifested,  that  the  intent  of  the  Legislature  as  declared  in 
the  general  enacting  part  is  made  to  give  way.  But,  it  is  a  general 
rule  that  where  there  is  an  irreconcilable  conflict  between  dif- 
ferent sections  or  parts  of  the  same  statute,  the  last  words  stand, 
and  those  in  conflict  with  them  are  repealed. — Albertsov  v.  State, 
9  Neb.  429,  2  N.  W.  742,  892 ;  Ryan  v.  State,  5  Neb.  276 ;  Quick 
V.  White  Water  Tp.,  7  Ind.  570." 

In  Lewis'  Sutherland,  Statutory  Construction  (2d  Ed.)  vol.  2, 
§  349,  it  is  said :  "Where  one  part  of  an  act  is  in  conflict  with 
another,  and  they  cannot  be  brought  into  harmony  by  any  rule  of 
construction ;  where  they  are  of  equal  scope,  and  there  is  a  point 
blank  repugnancy,  so  that  if  one  operates  at  all  it  will  necessarily 
antagonize  any  effect  of  the  other,  what  is  the  consequence? 
The  decisions  are  to  the  effect  that  the  provision  which  is  latest  in 
position  repeals  the  other.  Being  later  in  position,  the  prevailing 
provision  is  deemed  a  later  expression  of  the  legislative  will. 
This  rule  and  the  reason  for  it  have  been  criticised,  because,  all 
the  provisions  of  an  act  being  adopted  at  the  same  time  there  is 
no  priority  in  point  of  time  on  account  of  their  relative  positions 
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in  the  statute.  This  is  strictly  true ;  but,  in  the  reading  of  a  bill, 
matter  near  the  close  may  be  presumed  to  receive  the  last  consid- 
eration, and,  if  assented  to,  is  a  later  conclusion.  Slight  circum- 
stances preponderate  when  a  question  is  at  equipoise." 

Of  the  many  authorities  cited  in  support  of  this  text,  are 
Ex  parte  Thomas,  113  Ala.  1,  21  South.  369 ;  and  Hand  v.  Staple- 
ton,  135  Ala.  156,  33  South.  689. 

The  above  rule  of  construction  was  applied  by  Chief  Justice 
Brickell  in  Ex  parte  Thomas,  supra,  where  a  succeeding  section 
of  the  Code  of  1886  was  made  to  "preponderate"  over  a  preceding 
section  in  the  same  Code.  So  in  Hand  v,  Stapleton,  supra,  the 
rule  was  applied  by  Chief  Justice  Tyson,  in  the  construction  of 
the  Baldwin  county  courthouse  removal  act.  That  act,  by  its 
first  section  provided  for  the  unconditional  removal  of  the  county 
seat,  and  by  its  tenth  section  made  the  removal  condition;  and 
it  was  held  that  the  latter  section  controlled.  The  court  said : 
"We  think  it  is  entirely  clear,  when  we  view  the  whole  act,  that 
it  was  the  intention  of  the  Legislature  that  the  courthouse  and 
jail  were  only  to  be  removed  in  the  event  they  could  be  built  at 
Bay  Minette  upon  a  lot  to  be  donated,  out  of  the  subscription,  pro- 
ceeds arising  from  the  sale  of  the  property  owned  by  the  county 
at  Daphne,  and  such  sum  of  money  as  the  county  could  appropri- 
ate during  the  year  1901  without  increasing  the  tax  rate  for  that 
year.  While  it  is  true,  as  we  have  said,  the  first  section  of  the 
act  provides  for  the  unconditional  removal  of  the  county  seat, 
the  tenth  makes  the  removal  conditional  and  must  control.  The 
rule  is,  as  between  conflicting  sections  of  the  same  act,  the  last 
in  order  of  arrangement  will  control." — State  Tax  Com.  v.  Smith, 
188  Ala.  432,  66  South.  61. 

We  have  referred  to  original  Senate  Bill  No.  341,  introduced 
on  the  thirty-first  day  of  the  session  (Senate  Journal,  p.  888), 
which,  with  amendments,  became  the  statute  in  question.  This 
bill  in  its  original  form  contained  sections  4,  10,  14,  and  16,  and 
in  the  form  and  arrangement  in  which  they  now  appear  in  said 
act.— Gen.  Acts  1911,  pp.  330,  332.  340,  345,  347.  It  follows, 
therefore,  that  sections  14  and  16,  in  declaring  and  fixing  the  in- 
cumbency of  the  commissioners,  were  of  controlling  effect  over 
the  general  expressions  found  in  other  sections  of  the  act;  and 
these  two  sections  provided  that  the  time  of  incumbency  in  oflfice 
of  a  commissioner  should  be  indeterminate,  within  a  three-year 
period,  and  that  his  compensation  should  be  "for  whatever  time 
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the  commissioner  serves."  By  a  further  rule  of  construction, 
section  14  must  take  precedence  over  the  two  former  sections,  4 
and  10.  It  is  (4)  that  where  one  section  of  an  act  or  statute 
treated  a  question  specifically,  it  mugt  prevail,  in  reference  to 
such  matter,  over  other  sections  in  which  the  reference  is  inci- 
dental, or  wherein  general  provision  is  made. 

In  this  case  the  limited  incumbency  in  the  office,  within  the 
three-year  period,  as  provided  for  in  sections  14  and  16,  was  the 
legislative  objective,  rather  than  the  idea  to  be  drawn  from  the 
general  expression  in  the  former  sections.  Section  4  had  pro- 
vided for  the  initial  organization  of  this  form  of  municipal  gov- 
ernment, of  which  the  distinctive  and  controlling  feature  is  the 
recall,  provided  for  in  section  14.  That  the  general  expression  in 
section  4 — "shall  hold  office  for  three  years  and  until  his  succes- 
sor is  elected  and  qualified" — ^was  not  intended  to  be  the  sole 
statement  in  the  act,  as  to  the  time  or  term  of  commissioners,  is 
further  fortified  in  the  same  section  by  the  subordinating  clause 
specifically  providing  that:  "The  elections  in  this  paragraph 
authorized,  including  the  naming  of  candidates,  shall  conform  in 
all  respects  to  the  provisions  and  regulations  hereinafter  con- 
tained with  respect  to  election  of  commissioners." — 36  Cyc.  1130 ; 
26  Am.  &  Eng.  Ency.  Law,  618,  619. 

The  opinion  appears  to  take  it  for  granted,  in  face  of  these 
well-known  rules  of  statutory  construction,  that  the  statute  fixes 
the  term  of  office  at  three  years,  and  to  reject  section  14  with  the 
statement  that  "the  evident  effect  of  this  provision  is  to  afford 
the  opportunity  and  means  of  removing  an  incumbent  during  the 
term."  Does  not  this  assumption  unduly  withdraw  sections  4  and 
10  from  the  context  of  the  act,  by  giving  them  a  conclusive  or 
binding  effect  not  given  to  other  sections,  and  not  intended  to  be 
conferred  by  the  Legislature?  Sections  4  and  10  could  have  no 
controlling  effect  until  their  adoption ;  before  their  adoption,  and 
after  their  consideration,  these  sections  were  materially  limited 
or  modified  by  the  specific  expressions  of  sections  14  and  16. 

In  the  Tormrt  Case,  this  court  is  committed  to  the  holding 
that  the  Legislature  has  the  power  to  create  an  office  within  the 
liberal  scope  of  section  175  of  the  Constitution;  and  that,  to 
withdraw  or  except  an  office  from  the  application  of  section  175, 
the  act  of  its  creation  must  withhold  from  the  incumbent,  at  the 
inception  of  the  office,  any  vested  right  thereto  for  a  fixed  term. 
This  was  done  in  the  instant  case,  if  section  14  is  entitled  to  con- 
trolling effect  over  the  former  sections  of  the  act. 
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We  close  the  question  with  the  observation  that  no  clearer 
•expression  can  be  made  of  the  law  as  to  the  dominating  influ- 
•ence  of  the  intention  of  a  statute  in  the  construction  of  all  its 
parts,  than  that  which  is  found  in  Kent's  Commentaries  (vol.  1, 
461) :  "In  the  exposition  of  a  statute  the  intention  of  the  law- 
maker will  prevail  over  the  literal  sense  of  the  terms;  and  its 
reason  and  intention  will  prevail  over  the  strict  letter.  When 
the  words  are  not  explicit  the  intention  is  to  be  collected  from  the 
context,  from  the  occasion  and  necessity  of  the  law,  from  the  mis- 
chief felt,  and  the  remedy  in  view;  and  the  intention  is  to  be 
taken  or  presumed  according  to  what  is  consonant  with  reason 
and  good  discretion." 

Mr.  Sutherland  condensed  this  rule  into  his  statement  that : 
'''The  mere  literal  construction  of  a  section  in  a  statute  ought  not 
to  prevail  if  it  is  opposed  to  the  intention  of  the  Legislature  ap- 
parent by  the  statute ;  and,  if  the  words  are  sufficiently  flexible  to 
admit  of  some  other  construction,  it  is  to  be  adopted  to  effectuate 
that  intention.  The  intent  prevails  over  the  letter,  and  the  letter 
ivill,  if  possible,  be  so  read  as  to  conform  to  the  spirit  of  the 
act ;  *  *  *  the  manifest  reason  and  the  obvious  purpose  of 
the  law  should  not  be  sacrificed  to  a  literal  interpretation  of  such 
ivords." — Lewis'  Sutherland  Stat.  Constr.  376. 

And  our  own  court  has  given  cogent  expression  to  the  same 
principle,  to  the  effect,  that,  of  two  interpretations  of  which  a 
statute  is  susceptible,  the  "less  natural"  should  be  adopted  if  this 
is  necessary  to  uphold  the  constitutionality  of  the  act — State,  ex 
rel.  Collman  v.  Pitts,  as  Judge,  etc.,  supra.  All  such  statements 
of  the  rule  are  grounded  on  the  wise  declaration  of  Chief  Justice 
Marshall,  that  in  "doubtful  cases,"  and  on  "slight  implication 
and  vague  conjecture,"  no  act  or  statute  should  be  declared  un- 
constitutional.— Fletcher  v.  Peck,  supra.  If  the  words,  "shall 
hold  office  for  three  years  and  until  his  successor  is  elected  and 
qualified,"  are  literally  construed,  in  an  act  that  has  as  its  cen- 
tral and  dominating  idea  an  indeterminate  term  within  a  three- 
year  period,  then  the  letter  is  made  to  crush  and  destroy  the 
spirit  of  this  new  idea  of  municipal  government.  It  is  patent 
that  such  words  were  used  in  the  act  in  the  sense  of  time,  and 
not  of  term  of  office,  and  that  the  words  are  "sufficiently  flex- 
ible" to  afford,  if  they  are  not  clearly  susceptible  of  affording,  an 
interpretation  that  is  not  only  not  the  "less  natural"  of  two 
interpretations  but  is  the  one  more  nearly  in  obvious  accord  with 
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the  legislative  will  as  expressed  in  the  whole  act,  and  with  the 
spirit  of  democracy  that  gave  it  birth. 

It  is  clear  to  us,  by  the  rule  of  statutory  construction — such 
as,  that  effect  will  be  given  to  the  legislative  will  as  expressed  in 
the  whole  act — that  constitutionality  will  be  presumed  unless  the 
contrary  is  shown  beyond  a  reasonable  doubt;  that  the  subse- 
quent in  position,  of  conflicting  provisions,  must  control ;  that,  of 
conflicting  expressions,  the  general  must  give  way  to  the  specific 
— ^that  section  14,  which  specifically  provided  an  indeterminate 
tenure  of  office  of  commissioners,  was  a  limitation  and  modifica- 
tion of  the  general  expression  as  to  term  embraced  in  the  former 
sections  of  the  act. 

Justices  Sayre  and  Gardner  concur  in  the  views  of  the 
writer.  • 

ON  REHEARING. 

ANDERSON,  C.  J. — ^The  court,  that  is,  the  majority,  are 
in  no  wise  at  issue  with  the  contention  of  counsel  for  the  appel- 
lant, or  the  minority  views  as  expressed  in  the  opinion  of  Justice 
Thomas,  as  to  the  rule  and  method  of  statutory  construction,  but 
the  chief  point  of  difference  is,  not  as  to  the  rule  to  be  followed 
in  construing  the  statute  in  question,  but  the  construction  to  be 
given  same  under  the  rule  as  set  forth  in  said  minority  opinion. 
The  minority  seem  to  proceed  upon  the  theory  that  the  recall 
feature  of  Acts  1911,  p.  345,  §  14,  operates  upon  the  term  and 
cuts  down  a  fixed  term  of  three  years,  as  fixed  by  sections  4  and 
10,  to  an  indefinite  or  unfixed  term,  but  not  to  exceed  three  years. 
If  this  construction  could  be  given  the  act,  we  are  willing  to  con- 
cede the  soundness  of  the  conclusion  of  the  minority.  The  ma- 
jority, however,  think  that  the  recall,  as  provided  by  section  14 
of  the  act,  relates  only  to  the  incumbent  and  not  the  term,  and 
that  the  statute  is  so  plain  in  this  respect  that  there  is  nothing  to* 
interpret,  and,  this  being  so,  the  case  of  Nolen  v.  Moore,  118  Ala. 
154,  24  South.  251,  is  in  point  and  we  are  unable  to  distinguish 
in  principle  that  case  from  the  one  at  bar  and  must  confess  an 
inability  to  appreciate  the  attempted  distinction  in  the  minority 
opinion.  Sections  4  and  10  of  the  Act  of  1911  expressly  fixed  the 
term  of  commissioner  at  three  years.  Section  14  provides  for  a 
recall  and  the  election  of  a  successor  and  if  it  stopped  at  this,  and 
provided  for  a  new  term  for  the  successor  or  an  indefinite  term, 
or  terminated  in  any  way  the  term  previously  fixed  upon  the 
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recall  of  the  incumbent,  then  it  might  be  possible  to  construe  the 
act  as  is  done  by  the  minority ;  but  section  14  goes  further  and 
•expressly  preserves  the  term  of  three  years  as  fixed  by  the 
previous  sections,  by  providing  that  the  successor,  to  the  incum- 
T:)ent,  who  may  be  recalled,  shall  hold  for  the  unexpired  term 
unless  sooner  recalled.  In  other  words,  the  act  plainly,  clearly, 
and  without  ambiguity  (there  being  nothing  for  interpretation) , 
provides  for  a  fixed  term  of  three  years,  regardless  of  the  num- 
ber of  recalls,  and,  this  being  the  case,  the  recall  provided  oper- 
ates only  upon  the  individual  and  not  the  term ;  and,  as  long  as 
the  term  is  preserved  as  it  existed  when  the  incumbent  took  the 
office,  he  cannot  be  removed  therefrom  except  in  the  manner 
prscribed  by  section  175  of  the  Constitution,  and  as  was  so  held 
in  the  Nolen  Case,  supra. 

The  act  in  question  was  a  plain  and  palpable  legislative  inva- 
sion of  our  organic  law,  in  so  far  as  it  provides  for  the  removal 
of  the  incumbent  by  a  recall,  which  was  the  will  of  the  people  as 
solemnly  expressed  in  their  Constitution  of  1901,  and  it  is  the 
imperative  duty  of  the  court  to  guard  and  protect  these  Constitu- 
tional rights  from  the  legislative  invasion  and  to  condemn  the 
same  whenever  plainly  and  palpably  repugnant  to  our  organic 
law. 

The  application  for  rehearing  must  be  overruled. 

McClellan,  Maypield,  and  Somerville,  JJ.,  concur. 


Jolley  V.  Southern  Railway  Co. 

Crossing  Accident. 

(Decided  June  15,  1916.    72  South.  382.) 

1.  Railroads;  Crossing  Accident;  Signals. — ^The  provisions  of  §  5473, 
Code  1907,  are  without  application  to  a  private  path  across  the  track,  al- 
though customarily  used  by  the  public. 

2.  Same;  Discovered  Peril- — ^Where  the  action  was  for  damages  for  death 
at  a  private  crossing,  the  burden  of  proof  rests  on  plaintiff  throughout  the 
case  as  to  the  issue  whether  the  engineer  was  guilty  of  negligence  or  wanton 
wrong  in  omitting  to  do  something  he  might  effectually  have  done  to  prevent 
the  accident  after  discovering  the  peril  of  decedent. 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  61 

[JoUey  v.  Southern  Railway  Co.] 

3.  Same;  Children. — In  such  an  action,  evidence  that  the  engine  and  the 
first  four  cars  i>assed  slowly  by  decedent,  a  boy  of  eight  or  nine  years  of  age, 
sitting  on  a  pile  of  trestle  timbers,  before  decedent  fell  under  the  train  and 
was  killed,  supports  the  eeneral  charge  for  defendant,  the  doctrine  of  the 
**tumtable  cases"  not  applying. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Action  by  H.  JoUey  against  the  Southern  Railway  Company 
for  damages  for  the  death  of  his  intestate,  a  child  between  eight 
and  nine  years  of  age.  Judgment  for  defendant  and  plaintiff 
appeals.    Affirmed. 

Finch  &  Pennington,  and  Burgin,  Jenkins  &  Brown,  for 
appellant.    Bankhead  &  Bankhead,  for  appellee. 

SAYRE,  J.— (1,  2)  Plaintiff's  decedent  was  killed  at  a  place 
where  a  path  or  trail  crossed  defendant's  track.  People  in  the 
neighborhood,  including  school  children,  had  been  accustomed  to 
use  this  path  as  a  short  cut  in  lieu  of  the  public  road  which  was 
near  at  hand.  The  specific  requirements  of  the  statute  (section 
5473  of  the  Code) ,  which  makes  it  the  duty  of  the  engineer  of  a 
railroad  train  to  blow  the  whistle  or  ring  the  bell  before  reaching 
any  public  road  crossing,  had  no  operation  at  that  point. — Walker 
V.  Ala.  T.  &  N.  Ry.,  194  Ala.  360,  70  South.  125.  The  only  ques- 
tion of  possible  conception  in  the  case,  on  the  facts  to  be  stated, 
was  whether  the  engineer,  after  discovering  the  peril  of  plain- 
tiff's decedent,  was  guilty  of  negligence  or  wanton  wrong  in 
omitting  to  do  something  he  might  have  effectually  done  to  pre- 
vent the  accident.  As  to  this  issue,  or  these  issues,  the  burden  of 
proof  rested  on  the  plaintiff  throughout  the  case. — L.  &  N.  R.  R. 
Co.  V.  Jones,  191  Ala.  484,  67  South.  691;  L.  <fe  N.  R.  R.  Co.  v. 
Raybum,  192  Ala.  494,  68  South.  356;  Empire  Coal  Co.  v.  Mar- 
tin, 190  Ala.  169,  67  South.  435 ;  Carlisle  v.  A.  G.  S.  Ry.,  166  Ala. 
591,  52  South.  341.  On  this  la*w,  and  on  the  facts  to  be  stated 
presently,  the  trial  court  held  that  plaintiff  had  not  made  out  a 
case  requiring  submission  to  the  jury,  and  correctly  so. 

(3)  There  was  a  trestle  close  at  hand,  and  some  days  before 
the  accident  defendant  had  laid  alongside  its  track  two  piles  of 
timbers,  to  be  used  in  repairing  the  trestle.  These  piles  sloped 
back  from  the  track,  like  steps,  to  a  height  of  four  or  five  feet. 
The  work  was  in  progress  at  the  time,  and  defendant's  freight 
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train,  consisting  of  about  20  cars,  after  stopping  on  the  other 
side  of  the  trestle,  passed  slowly  over  the  trestle  before  reaching 
the  piles  of  timber,  its  speed  being  estimated  by  witnesses  at  five 
to  ten  miles  an  hour.  Plaintiff's  decedent,  a  boy  between  8  and  9 
years  of  age,  and  his  male  companions  had  crossed  the  track,  and 
were  unquestionably  aware  of  the  approach  of  the  train.  Plain- 
tiif's  theory  of  the  case  seems  to  be  that  the  timbers  were  laid 
so  near  the  track  as  unnecessarily  to  constrict  the  path  between 
them  and  the  track,  that  his  decedent  was  in  that  part  of  the  path 
between  the  timbers  and  the  track,  and  that  his  presence  there 
should  have  induced  some  method  of  operating  the  train  differ- 
ent from  that  adopted.  If  the  engine  had  struck  deceased,  there 
might  have  been  color  for  plaintiff's  contention.  But  the  undis- 
puted testimony  showed  that  the  boy  fell  under  the  train  after 
the  engine  and  several  cars,  4  or  5,  had  safely  passed  over  him. 
The  preponderance  of  the  evidence  offered  by  plaintiff  went  to 
show  that  deceased  was  sitting  on  one  of  the  piles  immediately 
before  he  went  down  under  the  train,  and  in  this  and  other 
evidence  offered  by  plaintiff — defendant  offered  none — there  was 
very  reasonable  ground  for  the  inference  that  deceased  lost  his 
life  in  an  effort  to  swing  onto  the  side  of  the  train,  as  a  preponder- 
ance of  the  testimony  showed  that  his  brother,  a  boy  of  15,  did. 
But  the  brother  denied  this,  and  testified  that  at  the  moment  be- 
fore deceased  fell  under  the  train  he  was  climbing  upon  the  tim- 
bers. He  did  not,  however,  deny  that  the  engine  and  several 
cars  had  passed  deceased  before  he  fell.  Assuming  the  truth  of 
the  brother's  testimony,  which  was  the  testimony  most  favorable 
to  plaintiff's  contention,  we  do  not  see  how  in  reason  it  could 
have  been  made  the  basis  of  a  finding  that  the  engineer  had  been 
guilty  of  negligence  or  wantonness  in  the  operation  of  defend- 
ant's train.  The  fact  that  the  engine  and  several  cars  passed 
deceased  in  safety  demonstrated  the  lack  of  necessity  for  greater 
caution  in  the  operation  of  the  train  while  approaching  the  place 
where  deceased  was.  We  find  nothing  in  the  evidence  to  justify 
the  conclusion  that,  after  deceased  had  shown  the  discretion 
necessary  to  keep  himself  out  of  the  way  of  the  approaching 
train,  and  after  the  engine  had  safely  passed  him,  whatever  may 
have  been  his  duty  before,  the  engineer  should  have  proceeded 
upon  the  assumption  that  deceased  might,  in  some  way,  fall  under 
the  train.  The  trial  court  very  correctly  gave  the  general  charge 
for  defendant. 
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We  find  no  reason  for  the  reference  in  appellant's  brief  to  the 
doctrine  of  the  "turntable  cases."  Counts  A  and  B  of  the  amend- 
ed complaint  may  have  been  designed  to  raise  some  such  question 
as  that,  but  these  counts  were  insufficient,  demurrers  to  them 
were  sustained,  and  these  rulings  are  not  assigned  for  error.  The 
doctrine  of  the  "turntable  cases"  has  no  possible  application  to 
the  undisputed  facts  of  this  case,  or  to  the  complaint  upon  which 
it  was  tried.— Athey  v.  T.,  C.  &  L  Co.,  191  Ala.  646,  68  South.  154. 

In  the  foregoing  view  of  the  case  the  rulings  on  demurrers  to 
the  several  pleas  of  contributory  negligence,  and  the  rulings  on 
the  legal  sufficiency  of  the  several  special  replications,  need  not 
be  considered.  They  are  now  of  no  consequence,  since  the  stage 
of  the  case,  to  which  they  might  have  had  application,  was  not 
reached. — Walker  v.  Ala.  T.  &  N.  Ry.,  supra.  Of  course  the  age 
of  deceased  would  have  been  of  some  consequence  in  determining 
the  question  of  the  engineer's  default,  had  the  engineer  seen  him 
in  a  place  of  probable  danger,  and  thereafter  ran  the  train  over 
him,  and  it  was  figured  in  our  consideration  of  the  question  of 
the  engineer's  alleged  wrong;  but,  in  the  undisputed  circum- 
stances characterizing  the  particular  event  in  question,  it  is  con- 
ceived that  the  age  of  deceased  cannot  be  a  sufficient  reason  for 
attributing  negligence  or  graver  wrong  to  the  engineer,  who  as 
a  matter  of  undisputed  fact,  operated  his  engine  past  him  without 
doing  any  hurt. 

Exceptions  to  evidence  are  not  argued,  and  cannot  be  consid- 
ered. Most  of  them  are  answered  by  the  case  of  So.  Ry.  Co.  v. 
Stewart,  179  Ala.  304,  60  South.  927. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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Reeves,  et  al.  v.  Jordan. 

Bill  for  an  Accounting,  and  to  Settle  Partnership. 

(Decided  April  13, 1916.    Rehearing  denied  June  30,  1916. 
72  South.  322.) 

1.  Partnership;  Purchase  ci  Interest;  Condition  Precedent. — ^The  general 
rule  is  that  terms  in  an  agreement  for  the  purchase  of  a  share  in  a  partner- 
ship business  will  not  be  treated  as  conditions  precedent  to  the  acquisition  by 
the  purchaser  of  an  interest,  unless  expressly  so  stated,  or  unless  they  are 
of  a  nature  to  raise  the  presumption  that  they  are  such. 

2.  Same;  Waiver. — ^Where,  while  acting  for  partners,  complainant  ac- 
quired the  interest  of  other  partners  for  his  immediate  principal,  took  charge 
of  the  business  and  managed  it  successfully*  under  an  agreement  that  he 
should  buy  a  third  interest  for  $2,000,  by  giving  a  note  for  that  amount,  the 
execution  of  the  papers  being  merely  delayed  from  time  to  time,  but  not 
treated  as  of  serious  moment  by  any  of  the  parties,  no  demand  being  made 
on  the  complainant  to  execute  the  papers,  but  the  others  treating  him  as  a 
partner,  and  encouraging  him  to  regard  himself  as  such,  the  stipulations  of 
the  contract  touching  the  execution  of  the  note,  etc.,  were  waived,  as  condi- 
tions precedent  to  the  acquisition  of  an  interest  on  the  part  of  complainant, 
who  acquired  an  interest  in  the  business,  because  of  the  dealings  with  the 
other  partners. 

3.  Evidence;  Opinion;  Partnership. — ^In  a  bill  to  establish  complainant's 
interest  in  the  partnership,  the  court  will  consider  only  the  legal  evidence, 
not  taking  into  account  the  opinion  of  witnesses  who  testified  only  to  their 
general  understanding  or  opinion  concerning  the  partnership. 

4.  Same;  Parol;  Contract  of  Sale. — In  construing  the  contract  between 
complainant  and  respondent,  the  bill  being  to  establish  complainant's  inter- 
est in  the  partnership,  the  court  will  treat  as  competent  evidence  going  to 
show  the  circumstances  surrounding  the  parties  at  the  time,  and  on  the 
occasion  giving  rise  to  the  transaction,  and  will  consider  the  object  to  be 
accomplished  by  the  agreement. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  G.  T.  Jordan  against  L.  Reeves  and  others,  to  establish 
a  partnership,  and  for  an  accounting.  From  a  decree  for  com- 
plainant respondents  appeal.    Affirmed. 

The  agreement  referred  to  in  the  opinion  is  as  follows : 

The  ownership  of  the  Citronelle  Nurservy  &  Orchard  Com- 
pany on  this  date  being  held  by  L.  Stevens  and  R.  L.  Scott  in 
respective  proportions,  L.  Reeves  9/12  and  R.  L.  Scott  3/12 
interest,  and  said  ownership  assuming  a  certain  obligation 
against  property  of  Citronelle  Nursery  &  Orchard  Company  r^^ 
resented  by  mortgage  of  one  thousand  ($1,000.00)  dollars  held 
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by  Mrs.  Reeves,  and  the  ownership  of  land  on  which  the  principal 
stock  of  said  company  is  located  being  possessed  by  L.  Reeves 
and  being  a  certain  60  acres  known  as  the  old  Byrd  place :  Wit- 
nesseth  this  agreement  on  this  date  between  L.  Reeves,  R.  L. 
Scott,  and  G.  T.  Jordan : 

L.  Reeves  agrees  to  sell  and  G.  T.  Jordan  agrees  to  buy  a  1/3 
interest  in  said  company  for  a  consideration  of  $2,000.00,  L. 
Reeves  agreeing  to  take  an  interest-bearing  note  of  above 
amount  from  G.  T.  Jordan  and  giving  in  return  a  contract  to 
deliver  and  convey  ownership  of  1/3  interest  in  company  upon 
payment  of  said  note  and  interest. 

L.  Reeves  agrees  to  sell  and  R.  L.  Scott  agrees  to  buy  a  1/12 
interest  in  sair  company  for  a  consideration  of  $500.00,  and  for  a 
further  consideration  of  a  certain  amount  to  be  determined  by  an 
adjustment  of  personal  accounts  now  existing  between  said 
Reeves  and  Scott ;  L.  Reeves,  agreeing  to  take  from  Scott  an 
interest-bearing  note  for  such  amount  as  determined  by  personal 
accounts  and  including  above-mentioned  $500.00  and  give  in  re- 
turn a  contract  to  deliver  and  convey  ownership  to  R.  L.  Scott 
upon  payment  of  note  and  interest  and  as  further  security  to  L. 
Reeves,  R.  L.  Scott  agrees  to  give  him  a  chatted  mortgage  on  his 
present  ownership  of  3/12  interest. 

It  is  mutually  agreed  that  i/^  of  the  net  proceeds  from  the  sale 
of  nursery  stock  or  of  other  profit  accruing  to  said  nursery  com- 
pany shall  be  applied  to  the  payment  of  above-mentioned  mort- 
gage held  by  Mrs.  Reeves.  Further,  L.  Reeves  agrees  to  lease 
to  the  nursery  company  for  a  term  of  years  the  60  acres  above 
mentioned,  which  lease  shall  include  a  contract  on  the  part  of  L. 
Reeves  to  convey  and  give  title  to  land  to  Citronelle  Nursery  & 
Orchard  Company  upon  payment  of  a  certain  price  now  deter- 
mined upon,  namely,  $4,000.00  with  interest,  to  such  date  of 
conveyance.  The  interest  to  be  paid  annually,  and  accepted  by 
L.  Reeves  as  the  consideration  and  payment  in  full  for  rental  of 
land;  and  L.  Reeves  further  agrees  to  place  to  the  Citronelle 
Nursery  &  Orchard  Company  the  right  at  any  time  to  sell  the 
said  land,  providing  that  in  such  sale  he  be  paid  the  price  above 
mentioned,  with  interest  to  date  of  sale,  except  the  same  amount 
as  payment  in  full  for  land. 

[Signed]  L.  Reeves. 
R.  L.  Scott. 
G.  T.  Jordan. 

»— 197 
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Gordon  &  Edington,  for  appellant.  Sullivan  &  Stall- 
worth,  for  appellee. 

GARDNER,  J. — Appellee  files  this  bill  against  appellants, 
seeking  a  partnership  settlement  and  accounting.  In  the  answer 
it  was  denied  that  the  complainant  had  any  interest  in  the  part- 
nership. The  issue  was  determined  by  the  court  below  in  favor 
of  the  complainant;  hence  this  appeal. 

The  following  facts  we  consider  as  well  established  by  the 
record,  some  of  which  are  without  dispute:  Appellants,  L. 
Reeves  and  R.  L.  Scott,  were  engaged,  priot  to  August  1,  1913, 
in  conducting  a  nursery  business  under  the  name  of  the  "Citron- 
elle  Nursery  &  Orchard  Company."  The  parties  designated  in 
the  record  as  the  Draimes  brothers  held  a  one-third  interest  in 
the  business,  and  Reeves  and  Scott  are  shown  to  have  been 
anxious  to  have  them  eliminated.  The  business  was  very  unsat- 
isfactory, and  these  parties  were  objectionable  to  Reeves  and 
Scott.  Reeves  testified  that  he  had  intended  placing  the  matter 
in  the  chancery  court  when  they  conceived  the  idea  of  buying  out 
the  interest  of  the  Draimes.  They  thought  it  necessary  to  keep 
the  Draimes  brothers  in  ignorance  of  this  purpose,  so  they  pro- 
cured one  Cowan  to  act  as  the  ostensible  purchaser,  and  they 
requested  appellee,  G.  T.  Jordan,  to  act  as  agent  of  Cowan  in 
putting  through  the  sale  and  in  negotiating  with  the  Draimes 
brothers.  Inventory  of  stock  was  taken  by  Jordan,  and  a  valua- 
tion of  $6,000  was  agreed  on  with  the  Draimes  brothers,  and 
they  conveyed  their  interest  to  Cowan  for  $2,000.  Cowan  imme- 
diately transferred  the  interest  thus  acquired  to  Reeves.  In  nego- 
tiating with  Jordan  in  regard  to  this  particular  service  nothing 
was  agreed  as  to  his  compensation,  but  he  was  oflfered  a  one-third 
interest  in  the  business,  and  was,  in  fact,  invited  to  become  a 
partner  with  Reeves  and  Scott.  Jordan  at  first  declined,  stating 
that  he  did  not  have  the  money  on  hand  at  the  time.  Reeves 
testified  that  he  told  Jordan  he  would  not  hurry  him,  and  Jordan 
finally  agreed  to  come  into  the  partnership  and  drew  up  the 
agreement,  which  is  made  Exhibit  A  to  the  bill,  and  which  will 
be  embodied  in  the  report  of  the  case.  Jordan  was  given  the 
management  of  the  business,  and  conducted  it  successfully  from 
that  day,  August  1,  1913,  till  he  was  ousted  from  the  affairs  of 
the  concern  on  or  about  April  1,  1914.  It  is  insisted  by  Jordan 
that  it  was  agreed  among  them  that  for  a  while  his  interest 
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should  not  be  made  public,  because  of  the  ostensible  purchase  by 
Cowan.  Jordan  was  to  draw  a  salary  as  manager,  but  agreed  to 
draw  no  money  before  January  1st,  after  which  date  each  of  them 
was  to  draw  a  salary  of  $50  a  month.  Previous  to  this  time 
Scott  had  been  paid  for  his  services,  but  at  no  fixed  salary.  Jor- 
dan had  tendered  no  note  to  Reeves  until  after  Reeves  had  termi- 
nated his  (Jordan's)  connection  with  the  company;  nor  had 
Jordan  paid  any  part  of  the  $2,000  for  the  one-third  interest  he 
was  to  secure  from  Reeves.  It  is  quite  apparent  that  Scott  is 
interested  only  incidentally  in  the  result  of  the  suit,  and  that  he 
is  merely  looking  after  his  own  interests. 

Reeves  insists  that  the  execution  of  the  note  by  Jordan  was  a 
condition  precedent  to  the  latter's  admission  to  the  partnership, 
and  that,  not  having  tendered  same  before  his  connection  with 
the  company  was  severed,  he  therefore  had  acquired  no  interest. 
The  agreement  does  not  specify  any  particular  time  in  which  the 
note  was  to  be  executed,  nor  as  to  its  date  of  payment.  It  does 
stipulate  that  "Reeves  agrees  to  sell  a  one-third  interest  and  that 
Jordan  agrees  to  buy  said  interest"  in  the  company  for  a  con- 
sideration of  $2,000.  The  failure  to  tender  the  note  for  this  sum 
within  a  reasonable  time  seems  to  be  the  fact  upon  which  appel- 
lant Reeves  and  his  counsel  lay  great  stress.  Testifying  in  regard 
to  a  conversation  Jordan  had  with  him  after  receiving  his  letter 
of  dismissal.  Reeves  said :  "And  he  said,  'Do  you  mean  to  ignore 
my  interest?'  I  said,  'You  never  acquired  any  interest.'  He 
said,  'How  about  my  contract?'  I  said  he  was  to  deliver  the  note. 
He  said  he  considered  his  contract  binding.  I  said  I  did  not; 
that  that  was  where  we  differed." 

Other  evidence  in  the  case,  indeed  that  of  Reeves  himself, 
convinces  us  that  the  question,  when  the  money  should  be  paid 
was  treated  as  a  matter  not  of  vital  importance  by  Reeves ;  and 
the  above-quoted  testimony,  as  well  as  this  entire  record,  leads  to 
the  conclusion  that  the  failure  to  tender  the  note  is,  after  all,  the 
fifist  of  the  controversy  and  the  essence  of  Reeves'  defense  in  this 
case. 

(1)  It  may  be  conceded,  for  the  purpose  of  this  case,  that  the 
wording  of  the  agreement,  standing  alone,  might  be  construed 
as  providing  that  tender  of  the  note  and  payment  thereof  should 
be  conditions  precedent  to  the  acquiring  of  an  interest  by  Jordan. 
However,  the  general  rule  seems  to  be  that  such  terms  will  not  be 
treated  as  conditions  precedent  unless  it  is  so  expressly  stated,  or 
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unless  they  are  of  a  nature  to  raise  the  presumption  that  they  are 
such. — Bates  on  Partnership,  vol.  1,  §  84;  Saunders  v,  McDon- 
ough,  191  Ala.  119,  67  South.  591.  In  this  case  the  complainant 
insists  that  the  execution  of  the  note  was  waived  by  the  parties, 
and  that  it  was  mutually  agreed  that  the  mater  drift  along  until 
the  end  of  the  season,  when,  possibly,  profits  realized  from  the 
business  might  practically  liquidate  the  indebtedness. 

(2)  We  think  the  record  shows  that  appellant  Reeves  did  not 
consider  the  execution  of  the  note  a  matter  of  any  material  mo- 
ment. It  appears,  and  we  think  it  well  established  by  the  evi- 
dence, that  the  complainant  was  all  along  treated  by  the  appel- 
lants as  a  partner  having  an  equal  interest  in  the  business.  He 
was  consulted  about  all  matters  pertaining  to  the  business  or 
concerning  its  advancement,  and  he  seems  to  have  had  control, 
to  a  large  extent,  of  the  business  of  the  company.  Appellants 
insists,  however,  that  all  of  this  was  consistent  with  his  duties  as 
manager.  Indeed,  but  for  this,  the  question  would  be  one  of  easy 
solution.  We  think,  however,  that  the  evidence  in  the  record  suf- 
ficiently corroborates  the  theory  of  the  complainant  that  he  was 
in  fact  treated  and  considered  as  an  active  partner  in  the  busi- 
ness. That  he  was  so  recognized  by  Scott  is  quite  clear,  as  he 
admits  in  his  testimony  that  he  introduced  the  complainant  as  a 
"partner  in  the  business."  Appellant  Reeves  denied  that  he  ever 
introduced  Jordan  as  such,  but  admits  that  he  may  have  "told  one 
or  two  that  he  had  a  chance  to  get  an  interest  in  the  business." 
The  witness  Hand  testifies  that:  "Scott,  Jordan,  and  Reeves, 
each  and  every  one,  gave  me  to  understand  that  they  were  equally 
interested  in  the  business." 

The  witness  Cotting  states  that  either  Jordan  or  Reeves — ^he 
could  not  recall  which,  but  that  both  were  together  at  the  time — 
informed  him  that  complainant  had  been  taken  into  the  partner- 
ship. The  witness  said :  "The  substance  of  it  was  that  now  that 
the  Draimes'  interest  had  been  acquired,  Mr.  Jordan  had  come 
into  the  business  as  an  equal  partner  with  Reeves  and  Scott." 

The  witness  Pick  testified  that  Reeves  told  him  that  "Jordan 
was  now  connected  with  them  in  the  nursery  business."  Wit- 
ness Davis  and  Caver  both  said  that  in  the  presence  of  Scott, 
Reeves,  and  Jordan,  the  latter  was  introduced  to  them  as  "our 
partner."  Witness  Lynch  testified  that  in  the  early  part  of  1914 
Reeves  said  that  he  "was  satisfied  that  in  less  than  five  years. 
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with  the  interest  Jordan  had  in  the  business,  he  could  make  more 
money  in  it  than  at  anjrthing  else  he  could  do." 

But  we  need  not  follow  the  evidence  by  further  detail.  We 
find  much  corroboration  of  complainant  in  the  testimony  of  many 
witnesses,  as  well  as  in  portions,  of  the  testimony  of  appellants 
themselves. 

The  following  from  Pierce  &  Campbell  v.  Whitleyy  39  Ala. 
172,  is  applicable  to  the  facts  as  we  conclude  them  to  be  estab- 
lished by  the  record  in  this  case :  "The  circumstances  convince 
us  that  the  parties  desired  to  have  a  written  agreement,  not  as  a 
means  of  establishing  a  partnership  *  ♦  *  already  formed 
and  in  operation.  After  receiving  the  benefit  of  complainant's 
services  as  a  partner,  and  recognizing  him  as  such  for  *  ♦  * 
four  years,  it  is  too  late  for  the  defendants  to  set  up  either  his 
nonpayment  of  his  portion  of  the  capital  stock  or  the  nonexecu- 
tion  of  written  articles  of  partnership,  as  proof  that  no  partner- 
ship ever  existed." 

And  from  Boyd  v,  Mynatt,  4  Ala.  79,  the  following  finds  some 
application  in  the  case  under  consideration :  "The  practice  estab- 
lished in  courts  of  equity  on  this  subject  is  to  read  the  articles 
of  partnership,  when  they  contain  clauses  which  have  not  been 
acted  on,  as  if  these  clauses  were  expunged,  or  were  not  inserted 
therein." 

And  in  Stein  v.  Robertson,  30  Ala.  286,  292,  it  is  said:  "It 
may  be  conceded  that  Robertson  did  not  fully  comply  with  the 
contract  on  his  part,  by  furnishing  as  much  money  as  he  agreed 
to  furnish ;  and  yet  it  would  not  follow  that  Stein  had  a  right  to 
repudiate  him  as  a  partner.  He  has  gone  on,  and,  as  he  virtually 
admits,  accepted  money  from  Robertson,  under  the  contract ;  and 
he  freely  availed  himself,  as  the  testimony  shows,  of  the  influ- 
ence, financial  skill,  and  services  of  Robertson,  in  the  procure- 
ment of  the  funds  required  in  the  prosecution  of  the  work.  There 
are  cases  in  which  a  partner  may  dissolve  the  partnership,  and 
there  are  cases  in  which  he  may  sue  upon  the  articles  of  copart- 
nership, at  law,  for  the  recovery  of  damages,  and  there  are,  also, 
cases  in  which  he  may  file  a  bill,  to  compel  the  performance  of 
copartnership  articles,  when  the  terms  of  the  copartner- 
ship have  been  violated  by  the  other  partner;  but  it 
cannot  be  tolerated  that  one  partner,  after  accepting  the  money 
and  services  of  another,  shall,  when  called  upon  to  carry  out  the 
partnership,  be  heard  to  deny  that  any  joint  interest  ever  existed. 
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because  all  the  stipulations  of  the  contract  of  partnership  have 
not  been  complied  with." 

In  Bates  on  Partnership,  vol.  1,  §  86,  is  the  following :  "Inas- 
much as  acting  together  as  partners  may  constitute  a  partner- 
ship, though  no  written  articles  by  agreement  be  entered  into,  so 
actually  beginning  the  joint  business  or  launching  it  together, 
although  something  remains  to  be  done  or  conditions  to  be  per- 
formed by  one  or  all,  will  constitute  an  immediate  partnership 
inter  se  and  as  to  third  persons.  This  is,  as  it  were,  converting  a 
condition  precedent  into  a  condition  subsequent." 

(3)  We  are  convinced  from  this  record  that  the  complainant 
first  became  interested  in  this  business  by  an  offer  of  partner- 
ship on  the  part  of  appellants ;  that  he,  acting  for  theno,  acquired 
the  interest  of  the  Draimes  brothers,  the  accomplishment  of 
which  was  very  acceptable  to  Reeves  and  Scott;  that  he  took 
charge  of  the  business  and  managed  it  successfully,  bringing  it 
from  a  doubtful  enterprise  into  one  with  good  business  prospects ; 
that  further  execution  of  papers  by  the  parties  was  merely  de- 
layed from  time  to  time,  but  was  not  treated  as  a  matter  of  any 
serious  moment  by  any  of  them;  that  no  demand  was  made  on 
Jordan  to  execute  the  note,  but  that,  on  the  contrary,  he  was 
treated  as  a  partner  and  encouraged  to  regard  himself  as  such, 
and  to  consider  that  the  execution  of  the  note  was  not  a  very 
material  matter;  and  that  if  the  stipulations  in  the  contract 
could  at  first  have  been  construed  as  conditions  precedent,  they 
were  waived  as  such  by  the  parties  In  subsequent  dealings  with 
one  another.  In  reaching  this  conclusion  we  have  given  careful 
attention  and  study  to  only  the  legal  evidence  in  the  case,  leaving 
out  of  view  the  testimony  of  those  witnesses  who  testified  only 
as  to  their  general  understanding  or  opinion  concerning  the  part- 
nership.—S^.  Louis  &  T,  R,  P.  Co.  V.  McPeters,  124  Ala.  451,  27 
South.  518 ;  First  Nat,  Bk,  Tuscaloosa  v.  Leland,  122  Ala.  289,  25 
South.  195. 

(4)  In  construing  the  contract  here  under  consideration,  we 
have  treated  as  competent  evidence  going  to  show  the  cir- 
cumstances surrounding  the  parties  at  the  time  and  on  the  occa- 
sion giving  rise  to  the  same,  as  well  as  given  due  consideration 
to  the  object  to  be  accomplished. — Couch  v.  Woodruff,  63  Ala, 
466. 

Counsel  for  appellant  have  pressed  upon  our  attention  the 
cases  of  Westwood  v.  Cole,  66  Misc.  Rep.  53, 120  N.  D.  Supp.  884, 
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and  McGraw  v.  PuUiv^,  1  Freem.  Cm.  357,  neither  of  which  is 
from  a  court  of  last  resort.  The  later  is  from  the  chancery  court 
of  Mississippi,  and  the  former  seems  to  be  from  the  trial  court 
of  New  York.  We  do  not  find,  however,  in  either  of  these  cases 
any  striking  analogy  to  the  one  here  under  consideration.  In 
the  New  York  case  the  opinion  shows  that  the  plaintiff  was  per- 
sistently urged  by  the  defendants  to  contribute  his  share  of  the 
funds  and  to  come  into  the  partnership,  and  told  that  unless  he 
did  so,  the  agreement  entered  into  would  be  considered  at  an 
end.  All  demands  made  upon  the  plaintiff  were  of  no  avail ;  he 
contributed  neither  funds  nor  labor.  The  court  held  that  the 
plaintiff  had  "expelled  himself"  by  abandonment  of  the  enter- 
prise. The  Mississippi  case  dealt  merely  with  the  construction 
of  an  oral  agreement  entered  into  by  the  parties,  and  therein  it 
was  shown  that  the  defendant  had  failed  and  refused  to  execute 
his  note  with  a  satisfactory  indorser ;  and  the  court  was  of  the 
opinion  that  the  execution  of  such  a  note  was  considered  by  both 
parties  as  a  condition  precedent  to  the  acquirement  of  any  inter- 
est in  the  concern.  The  report  of  that  case  discloses  an  entirely 
different  state  of  facts  from  that  in  the  case  at  hand.  We  find 
nothing  in  either  of  these  cases,  therefore,  which,  in  our  opinion, 
militates  against  the  conclusion  here  reached.  We  are  persuaded 
that  the  court  below  was  fully  justified  in  the  decree  rendered, 
and  the  same  is  accordingly  affirmed. 
Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Brown  &  Flowers  v.  Central  of  Georgia  Ry.  Co. 

Injury  to  Team  on  Track. 

(Decided  May  18,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  366.) 

1.  Railroads;  Injury  on  Track;  Subsequent  Negligence. — ^Where  the  ac- 
tion was  against  a  railroad  for  killing  animals  at  or  near  a  track,  and  the 
complaint  charged  negligence  generally,  plaintiff  can  recover  on  proof  of 
negligence  subsequent  to  the  actual  discovery  of  a  person  or  animal  in  a 
place  of  danger  on  or  near  the  track. 

2.  Same;  Duty  to  Trespassers. — A  railroad  company  owes  a  trespasser  no 
duty  except  to  exercise  reasonable  care  and  diligence  to  avoid  injuring  him 
as  soon  as  his  peril  becomes  apparent. 
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3.  Same;  Knowledge  of  Peril. — The  engineer  in  charge  of  the  locomotive 
*  must  have  actual  knowlege  of  the  peril  of  the  situation  of  a  person  or  thing 

on  the  track  to  charge  the  road  with  liability  for  consequent  injuries. 

4.  Same;  Discovery;  Duty. — After  the  agent  of  the  railroad  discovered 
the  wagon  and  mules  on  the  track,  it  became  the  duty  of  the  agent  to  use  all 
means  and  appliances  known  to  prudent  and  skillful  locomotive  engineers,  to 
avoid  injuring  them,  a  duty  not  satisfied  by  ordinary  diligence. 

5.  Same;  Diligence. — ^The  term  "diligence"  is  a  relative  term  when  ap- 
plied to  the  duty  of  a  locomotive  engineer  to  avoid  injuring  those  whom  he 
discovers  to  be  in  a  perilous  position  on  the  track  ahead  of  him,  and  what  is 
due  diligence  must  be  determined  by  the  circumstances  of  each  case. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Action  by  Brown  &  Flowers  against  the  Central  of  Georgia 
Railway  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.  Transferred  from  the  Court  of  Appeals  under  section 
6,  pp.  449,  Acts  of  April  18,  1911.    Reversed  and  remanded. 

Counts  3  and  4  allege  that  by  reason  of  negligence  or  want  of 
skill  on  the  part  of  defendant's  agent  in  the  management  and 
running  of  a  locomotive,  car,  or  train  on  a  railroad  in  and 
through  the  city  of  Dothan,  Ala.,  a  locomotive  and  train  of  cars 
on  said  road  ran  over  and  killed  one  mule,  the  property  of  plain- 
tiff. The  defendants  set  up  the  general  issue  and  contributory 
negligence  on  the  part  of  the  negro  driver,  as  agent  of  plaintiff, 
who  had  charge  and  custody  of  the  mule,  in  placing  said  mule  in 
a  place  of  danger,  knowing  that  to  do  so  would  cause  the  injury. 

The  following  charges  were  given  for  defendant : 

(1)  The  court  charges  the  jury  that  the  track  and  right  of 
way  of  defendant  company,  as  disclosed  by  the  evidence  in  this 
case,  cannot  be  converted  into  a  road  for  ordinary  travel  by- 
teams,  and  when  plaintiff's  driver  undertook  to  make  such  use  of 
it,  be  became  a  trespasser. 

(2)  Trespassers  on  the  track  or  premises  of  the  defendant 
company  have  no  legal  right  to  the  use  of  same,  and,  if  they  go 
upon  such  premises  or  track  and  place  themselves  in  danger,  the 
servants  in  charge  of  the  train  of  defendant  company  owe  them 
no  higher  duty  than  to  use  ordinary  care  and  caution  to  avoid 
injuring  them  after  their  danger  or  peril  is  actually  known  to 
the  servants  in  charge  of  said  train. 

(4)  The  court  charges  the  jury  that,  before  the  defendant 
company  could  be  liable  in  this  case,  it  would  have  to  be  shown 
by  evidence  to  the  reasonable  satisfaction  of  the  jury  that  when 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  73 

[Brown  &  Flowers  v.  Central  of  Georgia  Ry.  Co.] 

the  team  was  driven  into  the  jam  between  the  track  and  the  log 
ramp,  and  was  thereby  in  a  position  of  danger,  the  engineer  must 
have  actually  known  that  the  team  was  there  and  in  a  position 
of  danger ;  and,  if  the  team  was  struck  by  the  engine  without  the 
engineer  in  charge  of  the  train  actually  knowing  that  the  team 
was  in  a  position  to  be  struck  or  injured,  the  plaintiff  cannot 
recover  in  this  case. 

(5)  The  court  charges  the  jury  that,  if  the  engineer  in  charge 
of  the  train  was  keeping  a  lookout  for  ordinary  obstructions  on 
the  track  and  did  not  discover  the  peril  or  dangerous  position  of 
the  team  until  it  became  too  late  to  stop  or  check  the  train  by  the 
use  of  ordinary  care  and  caution,  if  the  injury  occurred  in  this 
way,  and  the  jury  is  reasonably  satisfied  that  the  injury  did  so 
occur,  the  plaintiff  in  this  case  cannot  recover,  and  it  would  be 
the  duty  of  the  jury  to  return  a  verdict  for  the  defendant. 

It  appeared  from  the  evidence  that  there  was  a  log  ramp 
along  the  railroad,  that  the  railroad  was  south  of  the  dirt  road, 
and  the  log  ramp  north  of  the  dirt  road,  and  the  driving  space 
betw^een  the  railroad  and  the  log  ramp  was  just  wide  enough  for 
a  wagon  to  get  through,  and,  when  the  train  struck  the  team,  the 
mules  were  being  driven  through  that  road  between  the  ramp  and 
the  railroad.  From  the  direction  in  which  the  train  was  coming, 
there  was  a  curve  about  100  yards  from  the  ramp ;  but  you  could 
see  from  the  curve  to  the  ramp  for  at  least  250  feet.  There  was 
testimony  tending  to  show  that  the  fireman  was  at  the  cab  win- 
dow of  the  engine,  looking  down  the  track  toward  where  the 
mules  were,  and  that  there  was  no  diminution  in  the  speed  of  the 
train  from  the  time  it  turned  the  curve  until  after  it  had  struck 
the  mules. 

Espy  &  Farmer,  for  appellant.    B.  F.  Reid,  for  appellee. 

THOMAS,  J. — This  court  on  former  appeal  held  that  under 
the  evidence  the  inference  of  subsequent  negligence  was  for  the 
jury. — Brown  &  Flowers  v.  C.  of  Ga.  Ry.  Co.,  185  Ala.  659,  64 
South.  581.  The  affirmative  charge  requested  by  defendant  was 
properly  refused  on  this  trial.  Both  trials  were  had  on  counts 
3  and  4,  added  by  way  of  amendment,  and  in  these  counts  there 
was  no  allegation  of  wanton,  willful,  or  intentional  wrong. 

(1)  Under  a  complainant  charging  negligence  generally,  the 
plaintiff  may  recover  on  proof  of  negligence  subsequent  to  the 
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actual  discovery  of  persons  in  a  place  of  danger  on  or  near  the 
track.— L.  &  N.  R.  R.  Co.  v.  Lowe,  158  Ala.  391,  48  South.  99 ; 
Brown  &  Flowers  v.  C.  of  G.  Ry.  Co.,  supra;  C.  of  G.  Ry.  Co.  v. 
Foshee,  125  Ala.  199,  217,  27  South.  1006). 

(2)  Charge  1,  requested  by  the  defendant,  was  properly 
given,  under  the  issues  and  the  evidence  presented  by  this  ap- 
peal.—Soi^^A.  Ry.  Co.  V.  Stewart,  179  Ala.  304,  307,  60  South. 
927 ;  Brown  &  Flowers  v.  C.  of  Ga.  Ry.  Co.,  supra;  Ala.,  etc.,  Ry. 
Co.  V.  Godfrey,  156  Ala.  202,  47  South.  185;  S.  &  W.  R.  R.  Co.  v. 
Meadors,  95  Ala.  137,  10  South.  141.  A  railroad  company  owes 
to  a  trespasser  no  duty,  except  the  exercise  of  reasonable  care 
and  diligence  to  avoid  injuring  him,  as  soon  as  his  peril  becomes 
apparent. — South.  Ry.  Co.  v.  Stewart,  supra;  Haley  v.  K.  C,  M. 
&  B.  R.  R.  Co.,  113  Ala.  640,  21  South.  357;  Brown  &  Flowers  v. 
C.  of  Ga.  Ry.  Co.,  supra. 

(3)  Defendant's  agent  in  charge  of  the  engine  must  have 
actual  knowledge  of  the  perilous  situation.  No  error  was  com- 
mitted in  giving  defendant's  written  charge  No.  4. — Glass  v.  Af. 
&  C.  R.  R.  Co.,  94  Ala.  588,  10  South.  215 ;  Ga.  Pac.  Co.  v.  Lee,  92 
Ala.  262,  271,  9  South.  230 ;  So.  Ry.  Co.  v.  Stewart,  supra;  L.  & 
N.  R.  R.  Co.  V  Abemathy,  192  Ala  629,  69  South  59 

(4)  Defendant's  given  charges  2  and  5  were  to  the  effect 
that  after  the  discovery  of  the  position  of  peril  of  plaintiff's 
driver  and  team  on  or  near  the  railroad  track,  by  the  deefndant's 
agent  in  charge  of  the  engine,  defendant  owed  the  plaintiff  and 
the  driver  no  higher  duty  than  to  use  ordinary  care  and  caution 
to  avoid  injuring  them  These  charges  were  not  in  accord  with 
the  authority  of  this  court,  requiring  that,  after  the  discovery  of 
such  peril  by  the  defendant's  agents,  the  defendant  must  use  all 
means  and  appliances,  known  to  prudent  and  skillful  engineers, 
to  avoid  injury. — L.  &  N.  R.  R.  Co.  v.  Young,  153  Ala.  232,  45 
South.  238,  6  L.  R.  A.  (N.  S.)  301;  Randle  v.  B.  R.  L.  &  P.  Co., 
158  Ala.  532,  48  South.  114 ;  Brown  v.  St.  L.  &  S.  F.  R.  R.  Co,  171 
Ala.  311,  55  South.  107 ;  L.  &  N.  R.  R.  Co.  v.  Abemathy,  supra, 
69  South.  57. 

In  Brown  &  Flowers  v.  C.  of  Ga.  Ry.  Co.,  supra,  this  court 
said  that:  "Being  a  trespasser  in  taking  the  team  to  that  place,*' 
assuming  the  dangerous  character  of  th6  driveway,  and  knowl- 
edge thereof  by  both  defendant's  agent  and  plaintiff's  agent,  then 
plaintiff's  agent  "was  guilty  of  initial  contributory  negligence, 
which  conclusively  answered  the  simple  initial  negligence  charged 
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in  the  complaint,  thus  leaving  upon  defendant  no  duty  except  to 
use  diligence  in  the  avoidance  of  injury  after  the  danger  was 
actually  known  to  its  agent,  and  upon  plaintiffs  the  burden  of 
proving  defendant's  failure  therein." 

"Diligence"  is  defined  in  Grant  v.  Moseley,  Adm'r,  29  Ala. 
302,  by  Judge  Stone,  as  follows :  "  'Diligence,'  when  the  law 
imposes  it  as  a  duty,  implies  that  'we  shall  do  those  things  we 
ought  to  do,  and  leave  undone  those  things  we  ought  not  to  do.' 
It  requires  action,  as  well  as  forbearance  to  act." — Handle  v,  B. 
R.  L.  &  P.  Co.,  169  Ala.  314,  324,  53  South.  918. 

(5)  "Diligence"  is  a  relative  term,  and  what  is  due  diligence 
must  be  determined  by  the  circumstances  of  each  case. — The 
Farmer  v.  McCraw,  26  Ala.  203,  72  Am.  Dec.  718;  Carter  v. 
Chambers,  79  Ala.  223 ;  Prince  v.  Ala.  State  Fair,  106  Ala.  340, 
17  South.  449,  28  L.  R.  A.  716;  Walker  v.  Ala.  T.  &  N.  Ry.,  194 
Ala.  360,  70  South.  125,  127;  Eichel  v.  Sawyer  (C.  C.)  44  Fed. 
845 ;  Brand  v.  Sch.  &  T.  R.  Co.,  8  Barb.  (N.  Y.)  368 ;  Lee  v.  C.  R. 
I.  &  P.  R.  Co.,  80  Iowa,  172,  45  N.  W.  739;  Ennis  v.  Eden  Co.,  65 
N.  J.  Law,  577,  48  Atl.  610 ;  Davis  v.  C,  N.  W.  R.  Co.,  58  Wis.  646, 
17  N.  W.  406,  46  Am.  Rep.  667;  Isabel  v.  H.  &  St.  J.  R.  Co.,  60 
Mo.  A75;  Nordr-Deutscher  Lloyd  v.  In.  Co.,  110  Fed.  420,  49  C.  C. 
A.  1 ;  Heintz  v.  Cooper,  104  Cal.  668,  38  Pac.  511 ;  Rue  v.  Quinn, 
137  Cal.  651,  66  Pac.  216,  70  Pac.  732. 

Judge  Stone  declared  that,  in  fixing  the  degree  of  diligence 
required  of  engineers  in  charge  of  trains,  "ordinary  diligence 
does  not  meet  the  reasonable  requirements  of  such  travel  and 
transportation." — Tanner,  ExW,  v.  L.  &  N.  R.  R.  Co.,  60  Ala.  621, 
643.  The  measure  of  such  duty  is  variously  expressed  as  fol- 
lows: "Due  care,"  "reasonable  care,"  and  diligence  to  avoid 
injury'  (Walker  v.  Ala.  T.  &  N.  Co.,  supra;  South.  Ry.  Co.  v. 
Stewart,  supra;  Bentley  v.  Ga.  Pac.  Ry.  Co.,  86  Ala.  485,  6  South. 
37;  Cent.  R.  &  B.  Co.  v.  Vaughan,  93  Ala.  209,  9  South.  468,  30 
Am.  St.  Rep.  50;  Haley  v.  K.  C,  M.  &  B.  R.  R.  Co.,  113  Ala.  640, 
649,  21  South.  357;  Randle  v.  B.  R.  L.  &  P.  Co.,  158  Ala.  532,  48 
South.  114) ;  reasonable  care  (Weatherly  v.  N.  C.  &  St.  L.  Ry., 
166  Ala.  575,  51  South.  959;  Tanner's  Case,  60  Ala.  621) ;  due 
care  and  reasonable  diligence  (B.  S.  R.  R.  Co.  v.  Kendrick,  155 
Ala.  352,  46  South.  588) ;  the  use  of  "every  reasonable  means" 
and  the  employment  of  "every  reasonable  agency"  to  "avert  the 
catastrophe"  (Pannell,  Adm'x,  v.  N.  F.  &  S.  R.  R.  Co.,  97  Ala. 
298, 12  South.  236) ;  the  doing  of  no  act,  the  omission  of  nothing 
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the  doing  or  omission  of  which  would  tend  to  inflict  injury 
(Glass  V.  M.  &  C.  R.  R.  Co.,  94  Ala.  581,  10  South.  215;  South. 
Ry.  Co.  V.  Bush,  122  Ala.  470,  26  South.  168). 

It  follows  that,  for  the  error  of  the  trial  court  in  giving  at 
defendant's  request  written  charges  2  and  5,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ.,  concur. 


McDennis  v.  Finch,  et  al. 

Assumpeit. 

(Decided  June  8,  1916.    72  South.  352.) 

1.  Vendor  and  Purchaser;  Title  of  Vendor;  Contract;  Approval  of  Coun- 
sel.— ^Where  the  contract  was  for  the  sale  of  land,  dependent  upon  titie  in  the 
vendor  satisfactory  to  the  attorney  of  the  purchaser,  a  recovery  depended 
upon  the  good  faith  of  the  expressed  dissatisfaction  of  the  attorney  of  the 
purchaser. 

2.  Same. — As  bearing  on  the  issue  of  the  good  faith  of  the  attorney  of^ 
the  purchaser  in  rejecting  title  as  unsatisfactory,  the  sufficiency  of  the  title 
is  a  pertinent  issue. 

3.  Same;  Adverse  Possession. — Where  the  vendor's  title  is  by  adverse 
possession,  and  the  lands  had  not  actually  been  occupied,  and  both  the  char- 
acter and  continuity  of  possession  are  in  dispute,  the  rejection  of  such  title 
by  the  attorney  of  the  purchaser  cannot  be  deemed  capricious  or  in  bad  faith. 

4.  Same;  Failure  of  Title  to  Part. — ^Where  the  contract  was  for  the  sale 
of  land,  depending  upon  satisfactory  title  to  the  whole,  it  is  not  separable, 
and  proportionate  compensation  will  not  be  awarded  upon  a  failure  of  title 
as  to  20  acres  out  of  the  900  acres. 

5.  Same;  Defective  Title;  Notice. — ^Where  the  agent  of  the  vendor  was 
notified  that  the  title  was  defective,  and  submitted  a  second  abstract  which 
did  not  remove  the  objection,  he  was  not  entitled  to  notice  further  that  the 
title  was  unsatisfactory. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  Joel  McDennis  against  F.  B.  Finch  and  others,  for 
damage  for  breach  of  contract.  From  a  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 
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Geo.  E.  Bush,  and  J.  M.  Chilton,  for  appellant.  Percy,  Ben- 
NERS  &  Burr,  for  appellee. 

McCLELLAN,  J. — This  action  was  instituted  by  the  appel- 
lant against  the  appellees  to  recover  $3,000  as  damages  for  breach 
of  a  contract,  the  presently  important  features  of  which  read : 

"This  agreement,  made  and  entered  into  this  10th  day  of 
May,  1909,  by  and  between  Joel  McDennis  of  the  first  part  and 
F.  B.  Finch,  H.  C.  Stiles,  W.  S.  Lovell,  and  H.  L.  Badham  of  the 
second  part,  witnesseth : 

"Party  of  the  first  part  does  hereby  agree  to  procure  from 
Mrs.  Martha  J.  Pyron  a  good  and  sufficient  deed  with  covenants 
of  warranty  conveying  to  parties  of  second  part  the  following 
described  lands  at  and  for  the  sum  of  twelve  thousand  dollars 
($12,000)  and  to  deposit  said  deed  forthwith  with  the  American 
Trust  &  Savings  Bank  of  Birmingham,  Ala.,  as  trustee;  said 
American  Trust  &  Savings  Bank  to  hold  said  deed  in  escrow  and 
to  also  hold  the  twelve  thousand  dollars  which  is  to  be  deposited 
with  said  bank  by  parties  of  second  part,  on  the  following  terms : 

"Party  of  the  first  part  is  to  furnish  parties  of  second  part  an 
abstract  of  title  to  said  lands  and  parties  of  second  part  shall  have 
until  May  23,  1909,  to  determine  whether  they  will  buy  said 
lands  at  and  for  the  sum  of  twelve  thousand  dollars.  If  party  of 
first  part  procures  a  conveyance  with  usual  covenants  of  war- 
ranty executed  by  Mrs.  Martha  J.  Pyron  to  parties  of  second  part 
covering  lands  described  in  this  agreement,  and  if  Mrs.  Martha  J. 
Pyron  has  a  good  and  sufficient  title  to  said  lands  which  meets 
with  the  approval  of  attorney  of  parties  of  second  part,  and  if 
Mrs.  Martha  J.  Pyron  deposits  said  conveyance  in  escrow  and 
leaves  same  with  the  American  Trust  &  Savings  Bank  until  May 
23, 1909,  to  be  delivered  to  parties  of  second  part  on  the  payment 
of  twelve  thousand  dollars  to  Mrs.  Martha  J.  Pyron,  then  party 
of  first  part  is  to  receive  three  thousand  dollars  ($3,000)  which 
is  to  be  deposited  simultaneously  herewith  by  parties  of  second 
part  with  the  Birmingham  Trust  &  Savings  Company  as  trustee ; 
and  this  without  reference  to  whether  parties  of  second  part  ex- 
ercise their  option  to  take  said  lands  at  twelve  thousand  dollars, 
or  not;  provided,  as  hereinbefore  set  out,  that  the  title  to  said 
lands  of  Mrs.  Martha  J.  Pyron  is  approved  by  attorney  of  parties 
of  second  part,  and  provided  Mrs.  Martha  J.  Pyron  deposits  and 
leaves  with  said  American  Trust  &  Savings  Bank  as  trustee,  in 
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escrow,  a  valid  conveyance  to  parties  of  second  part  on  the  terms 
hereinbefore  set  out. 

"It  is  understood  that,  although  the  title  may  be  satisfactory 
to  said  lands,  parties  of  second  part  shall  have  the  right  to  decline 
to  consummate  the  purchase  of  said  lands  if  they  shall  not  desire 
to  buy  the  same,  but  if  party  of  first  part  complies  with  his 
agreement,  as  hereinbefore  recited,  he  is  to  receive  the  sum  of 
three  thousand  dollars  from  parties  of  second  part. 

"An  abstract  of  title  is  to  be  furnished  by  party  of  first  part, 
and  the  lands  in  question  are.     ♦     ♦     ♦     >> 

The  court  gave  the  general  affirmative  charge  for  the  defend- 
ants, at  their  request.  It  appeared  without  dispute  that  Mrs. 
Pyron  had  no  muniment  of  title  to  20  acres  of  the  900  acres  to 
which  this  contract  had  reference ;  but  it  was  asserted  that  title 
to  the  20  acres  had  become  perfected  in  her  by  reason  of  adverse 
possession  for  upwards  of  20  years.  The  attorney  of  the  appel- 
lees (parties  of  the  second  part)  withheld  his  approval  of  Mrs. 
Pyron's  title  on  the  ground  that,  as  to  20  acres,  her  title  was  not 
satisfactory. 

(1-3)  Parties  to  a  contract  concerning  the  title  to,  or  the  sale 
of,  lands  may  validly  stipulate,  as  a  condition  to  the  binding 
quality  of  the  obligations,  or  the  efficacy,  of  the  contract,  that  the 
title  thereto  shall  be  satisfactory  to  the  vendee  or  to  an  attorney 
chosen  by  both,  or  either,  of  the  parties.  In  this  instance,  the 
contract  under  consideration  provided  that  the  title  of  Mrs.  Pyron 
should  be  not  only  "good  and  sufficient"  but  that  it  should  be 
such  as  met  the  "approval  of  the  attorney  of  the  parties  of  the 
second  part."  It  is  manifest  that  the  effect  of  the  just  re-stated 
provisions  could  not  be  satisfied  by  the  presence  of  a  title  in  Mrs. 
Pyron  that  was  good  or  marketable.  These  provisions  required 
more  than  that.  They  exacted  the  satisfaction  of  the  attorney 
with  the  title  she  had.  So  the  controlling  inquiry  was  and  is, 
not  whether  Mrs.  Pyron  in  fact  had  a  good  and  sufficient  title  to 
the  land  described  in  the  contract,  but  whether,  in  respect  to  her 
asserted  title,  the  attorney's  conclusion  and  assertion  of  dissatis- 
faction therewith  was  founded  and  entertained  in  good  faith ;  was 
not  capricious,  nor  the  result  of  a  design  to  be  dissatisfied. — Elec^ 
trie  Lighting  Co.  v.  Eider,  115  Ala.  138,  152,  153,  21  South.  893 ; 
Hollingsworth  v.  Colthurst,  78  Kan.  455,  96  Pac.  851, 130  Am.  St. 
eRp.  382,  18  L.  R.  A.  (N.  S.)  741,  and  note;  Watts  v.  Holland, 
J86  Va.  999,  11  S.  E.  1015;  Averett  v.  Lipscombe,  76  Va.  404; 
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Liberman  v.  Beckwith,  76  Conn.  317,  65  Atl.  153,  8  Ann.  Cas.  271. 
Of  course,  as  bearing  on  the  issue  of  good*  faith  of  the  attorney 
in  attaining  his  conclusion  of  dissatisfaction  with  Mrs.  Pyron's 
title,  the  state  of  her  title,  in  respect  of  its  sufficiency,  was  well 
within  the  issues  to  be  determined.  Mrs.  Pyron  had,  as  stated, 
no  muniment  of  title  to  20  acres  of  the  tract.  Her  sole  claim 
for  title  thereto  was  adverse  possession  thereof  for  more  than 
20  years.  Whether  this  claim  was  good  or  could  be  established 
depended  upon  evidence  of  acts  of  possession  calculated  to  indi- 
cate her  claim.  That  status  at  least  presupposed  a  chance  for 
controversy,  for  litigation ;  a  contest  that  alone  could  finally  con- 
clude the  matter  in  favor  of  the  perfection  of  her  title  to  the  20 
acres  by  adverse  possession.  The  20  acres  had  not  been  actually 
occupied,  either  for  the  purposes  of  husbandry  or  of  residence. 
It  is  manifest  from  this  record  that  both  the  character  and  con- 
tinuity of  the  possession  of  this  twenty  acres — ^to  which  a  title  in 
Mrs.  Pyron  must,  if  at  all,  be  referred — involved  matters  of  such 
uncertainty  as  could  only  be  removed  by  judicial  proceedings,  the 
result  of  which  might  well  depend  upon  the  credence  to  be  ac- 
corded the  testimony  of  witnesses  bearing  on  acts  of  possession. 
It  is  too  clear  to  admit  of  doubt  that  an  attorney  or  a  layman — ^to 
whose  satisfaction  with  the  title  to  land  a  contract  subjects  the 
obligations  of  the  parties  thereto,  or  even  the  efficacy  of  the  con- 
tract— is  dissatisfied,  within  the  legal  right  to  determine  satis- 
faction vel  non  with  respect  to  the  title  to  land,  if  the  title  de- 
pends for  sufficiency  upon  the  establishment  thereof  through 
judicial  proceedings  the  result  of  which  is  to  be  affected,  if  not 
controlled,  by  a  conclusion  or  conclusions  drawn  from  evidence 
which  does  not  itself  plainly  foreshadow  a  definite  judgment  in 
the  premises.  Such  is  the  case  in  this  instance.  Whether  Mrs. 
Pyron  had  any  title  to  the  20  acres  could  only  be  finally  deter- 
mined by  judicial  proceedings,  appropriate  to  invite  evidence 
bearing  on  the  inquiry,  whether  the  possession  on  which  her 
asserted  title  thereto  rested  was  open,  notorious,  hostile,  and  con- 
tinuous for  the  period  requisite  to  invest  title. 

(4,  5)  It  is  insisted  for  the  appellant  that,  even  if  Mrs.  Pyron 
had  no  title  to  the  20  acres,  this  would  and  should  only  affect  the 
abatement  of  the  measure  of  plaintiff's  recovery  in  proportion 
that  acreage  bore  to  the  whole  (900)  described  in  the  contract. 
Aside  from  other  considerations,  it  is  sufficient  to  say,  in  re- 
sponse to  this  contention,  that  the  contract  contemplated  a  satis- 
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factory  title  to  the  whole  lands  described  therein.  To  conclude 
otherwise  would  result  in  apportioning  a  contract  that  the  parties 
thereto  made  as  upon  and  for  an  inseparable  entirety.  It  is 
further  insisted  for  the  appellant  that  the  contract,  imposed 
upon  the  attorney,  described  therein  the  obligations  to  initially 
investigate  the  title  of  Mrs.  Pyron  to  the  land.  We  do  not  so 
understand  the  provisions  of  the  contract.  Indeed,  the  plaintiff, 
himself,  interpreted  it  as  being  fully  satisfied  in  that  respect  by 
submitting  abstracts  of  title  for  the  consideration  of  the  attorney 
described  in  the  contract.  The  plaintiff  was  correct  in  his  inter- 
pretation of  this  phase  of  the  contract.  It  appears  that  plaintiff 
was  reasonably  advised  of  the  attorney's  opinion  that  Mrs.  Pyron 
was  without  title  to  20  acres  (40  acres,  as  stated  in  his  opinion) 
of  the  tract.  The  second  abstract  did  not  remove  the  objection 
to  the  sufficiency  of  the  title  to  the  20  acres.  No  further  notice 
of  the  attorney's  conclusion,  that  the  title  to  the  20  amres  was 
deficient,  was  due  the  plaintiff;  he  having  been  reasonably  ad- 
vised of  that  deficiency  in  the  title,  and  he  having  failed  on  a 
second  attempt  to  show  a  title  thereto  that  was  satisfactory  to 
the  attorney  passing  upon  it  in  good  faith.  There  was  no  sem- 
blance of  waiver  by  the  defendants  of  the  plaintiff's  obligation 
to  furnish  a  satisfactory  title  to  the  entire  tract. 

The  learned  trial  court  gave  effect  in  his  rulings  to  the  consid- 
erations we  have  stated;  and,  in  consequence,  gave  the  general 
affirmative  charge  for  the  defendants.  The  plaintiff  did  not  com- 
ply with  obligations  with  respect  to  title  to  the  entire  tract,  as- 
sumed by  him  as  conditions  precedent  to  his  right  to  the  benefits 
to  accrue  to  him  under  the  contract.  Hence  he  could  not  right- 
fully recover  in  any  event. 

The  judgment  must  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 
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Western  Union  Telegraph  Co.  v.  Hicks. 

Delay  in  Delivery  of  Death  Message. 

(Decided  June  1,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  356.) 

1.  Telegraphs  and  Teleph<mes;  Delay  in  Delivery, — Where  the  agent  of  a 
telegraph  company  received  a  message  for  transmission  and  delivery  to  a 
place  where  the  company  had  no  office,  or  to  which  it  could  not  make  prompt 
delivery  of  message  requiring  prompt  delivery,  the  company  is  liable  for  the 
failure  to  promptly  deliver  any  such  message,  as  it  is  within  the  apparent 
scope  of  the  authority  of  the  agent  receiving  a  message  for  transmission  to 
know  what  places  messages  are,  and  can  be,  sent  by  the  company. 

2.  Sunday;  Contracts;  Death  Message. — A  contract  between  telegraph 
companies  and  the  sender  of  a  message,  announcing  the  death  of  sendee's 
mother,  is  not  void  under  the  Sunday  statute. 

3.  Telegraphs  and  Telephones;  Delivery;  Contract. — Where  the  com- 
plaint alleged  that  the  contract  was  to  "transmit  the  message"  and  the 
breach  alleged  was  "a  failure  to  deliver"  such  complaint  was  not  rendered 
insufficient  as  the  word  "transmit"  as  used  therein  included  the  obligation 
to  deliver. 

4.  Principal  and  Agent;  Undisclosed  Principal. — An  undisclosed  princi- 
pal may  sue  on  a  contract  made  by  his  agent. 

5.  Telegraphs  and  Telephones;  Delay  in  Delivery;  Damages;  Mental  An- 
guish.— ^Where  the  right  to  recover  anything  else  exists,  a  recovery  may  be 
had  for  mental  anguish  for  a  failure  to  promptly  transmit  and  deliver  a 
death  message. 

6.  Same;  Notice. — ^Where  the  telegram  read  "Your  mother  is  dead,  come 
at  once,"  it  was,  on  its  face,  notice  to  the  telegraph  company  of  its  impor- 
tance, and  that  prompt  delivery  was  desirable,  and  was  necessary  to  enable 
the  sendee  to  be  present  at  the  burial. 

7.  Same;  Negligence, — Where  the  agent  who  received  the  telegram  for 
transmission  announcing  the  death  of  the  sendee's  mother,  it  showing  on  its 
face  the  demand  for  speedy  transmission  and  delivery,  knew  that  the  tele- 
phone exchange  at  the  town  of  destination,  there  being  no  telegraph  office 
there,  was  closed  on  Sunday,  the  day  of  the  probable  receipt  of  the  message, 
and  received  the  message  without  notifying  the  sender  of  these  facts,  his 
faUure  to  so  notify  the  sender  was  actionable  negligence. 

8.  Same;  Pleading. — ^Where  the  action  was  against  the  telegraph  com- 
pany for  damages  for  failure  to  promptly  transmit  a  death  message,  it  was 
proper  for  defendant  to  aver  in  his  pleas,  a  matter  peculiarly  within  the 
knowledge  of  defendant,  the  fact  that  the  agent  who  received  the  message 
for  transmission  had  no  knowldge  at  the  time  he  received  the  message,  tJiat 
the  telephone  exchange  in  the  town  of  the  sendee's  address,  there  l^ing  no 
telegpraph  office  there,  was  closed  on  Sunday,  the  day  of  the  probable  receipt 
Of  the  message. 
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9.  Same;  Jury  Question. — Whether  defendant's  plea  setting  up  that  its 
receiving  agent  did  not  know  that  the  telephone  exchange  at  the  town  of 
destination  was  closed  on  Sunday,  the  day  of  probable  receipt  of  the  mes- 
sage, was  proven,  was  a  question  for  the  jury  under  the  evidence  in  this  case. 

10.  Same;  Sendee;  Right  of  Recovery. — ^To  entitle  the  sendee  of  a  delayed 
death  message  to  a  recovery  therefor,  it  is  not  necessary  that  the  sender 
should  have  been  acting  solely  for  the  sendee's  benefit,  and  not  at  all  for 
himself,  and  that  he  must  have  intended  to  so  act. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

Action  by  George  Hicks  against  the  Western  Union  Telegraph 
Company,  for  damages  for  delay  in  the  delivery  of  a  death  mes- 
sage.   Judgment  for  plaintiff  and  defendant  appeals.    Affirmed. 

Forney  Johnston,  and  W.  R.  C.  Cocke,  for  appellant.  Good- 
WYN  &  Ross,  for  appellee. 

MAYFIELD,  J. — This  action  is  to  recover  damages  for  delay 
in  the  delivery  of  a  telegram  which  announced  the  death  of  plain- 
tiff's mother  and  summoned  him  to  her  burial.  The  message  was 
to  be  sent  from  Whitwell,  Tenn.,  to  Adger,  Ala.  It  seems  that 
defendant  had  no  office  or  telegraph  instruments  at  either  Whit- 
well or  Adger.  The  message  was  sent  from  Whitwell  to  Chatta- 
nooga, Tenn.,  by  phone,  and  from  Chattanooga  to  Birmingham, 
Ala.,  by  telegraph,  and  from  Birmingham  to  Adger  by  phone. 
The  main  defense  offered  for  the  delay  in  delivery  was  the  fact 
that  defendant  had  no  office  at  Adger,  and  that  the  phone  office 
or  station,  at  Adger,  used  by  defendant  for  the  reception  and 
delivery  of  messages  to  be  sent  from  that  point,  and  of  messages 
to  be  delivered  there,  as  was  the  message  in  this  case,  was  not 
kept  open  on  Sundays;  it  being  Sunday  when  the  message  in 
question  should  have  been  delivered  at  Adger.  There  appears 
to  have  been  no  delay  until  the  message  reached  the  defendant's 
Birmingham  office,  and  the  excuse  for  the  delay  there  was  that 
stated  above.  The  facts  that  defendant  had  no  telegraph  office  at 
Adger,  and  that  is  did  not  control  the  phone,  and  therefore  could 
not  promptly  deliver  the  message — ^the  day  of  delivery  being  Sun- 
day— constitute  the  basis  of  the  chief  defense ;  it  being  conceded 
that  the  message  did  not  reach  Adger  until  the  morning  follow- 
ing the  Sunday  on  which  it  should  otherwise  have  been  delivered. 
Was  this  a  defense,  applied  to  the  issues  and  the  facts  in  this 
case? 
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(1)  It  is  within  the  apparent  scope  of  the  authority  of  an 
agent  of  the  telegraph  company,  receiving  a  mesage  for  trans- 
mission, to  know  to  what  places  message  are,  and  can  be,  sent 
by  the  company ;  and  if  an  agent  receives  a  message  for  trans- 
mission and  delivery  to  a  place  at  which  the  company  has  no 
office,  or  at  which  it  cannot  make  prompt  delivery  of  messages 
requiring  prompt  delivery  according  to  the  contract,  the  tele- 
graph company  is  liable  for  the  failure  to  promptly  deliver  any 
such  message. — Joyce  on  Elec.  Law,  §  763. 

The  telephone  is  at  present  much  used  by  the  public  and  by 
telegraph  companies  in  sending  and  delivering  telegraphic  mes- 
sages. The  prime  purpose  of  such  messages  is  speed  and  quick- 
ness in  the  transmission  and  delivery  thereof;  and  to  this  end, 
telephones  at  the  termini  of  telegraph  lines,  for  the  purpose  of 
both  forwarding  and  receiving  telegrams,  are  much  used,  because 
they  facilitate  the  business  and  aid  in  the  quick  transmission  of 
message  from  sender  to  sendee — the  great  object  to  be  attained 
in  telegraphy. — Joyce  on  Elec.  Law,  §  740a. 

(2)  Contracts  to  send  messages  like  the  one  in  question  are 
not  void  under  our  Sunday  statutes ;  the  death  and  burial  of  one's 
father  or  mother  involves  such  moral  necessity  for  one's  pres- 
ence as  to  bring  such  contracts  to  send  and  deliver  messages  like 
the  one  in  question  clearly  within  the  exception  of  the  statute. — 
W.  U.  r.  Co.  V.  Wilson,  93  Ala.  32,  9  South.  414,  30  Am.  St.  Rep. 
23. 

(3)  The  complaint  contained  four  counts.  Counts  1  and  3 
were  ex  contractu,  while  counts  2  and  4  were  ex  delicto.  The 
only  difference  between  counts  1  and  3  was  that  1  alleged  the 
delivery  of  the  message  for  transmission  to  the  defendant  at 
Whitwell,  while  3  alleged  the  delivery  at  Chattanooga.  These 
counts  were  each  sufficient,  and  not  subject  to  demurrer;  they 
practically  followed  forms  often  approved  and  held  sufficient  by 
this  court.— W.  U.  T.  Co.  v.  Northcutt,  158  Ala.  539,  48  South. 
553,  132  Am.  St.  Rep.  38.  The  counts  sufficiently  alleged  a  con- 
tract between  the  parties,  and  a  breach  thereof,  in  failure  to  de- 
liver within  a  reasonable  time.  The  point  is  entirely  too  technical 
to  be  considered,  that  the  contract  was  to  "transmit,"  whereas 
the  breach  alleged  was  a  failure  to  "deliver."  Construing  the 
counts  as  a  whole,  it  is  perfectly  evident  that  the  transmission 
alleged  included  a  "delivery,"  in  the  sense  in  which  these  aver- 
ments are  used  in  referring  to  sending  messages  by  telegraph 
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companies.  While  there  is,  literally  speaking,  a  vast  difference 
between  transmitting  and  delivering,  yet  it  is  perfectly  clear  that 
to  "transmit,'  as  used  in  these  counts,  included  the  obligation  to 
deliver.  The  allegation  is,  "to  transmit  to  the  plaintiff  at  Adger, 
Ala."  The  message  could  not  be  transmitted  "to  plaintiff  at  Ad- 
ger," without  a  delivery  or  its  legal  equivalent.  If  the  allegation 
were,  "to  transmit  to  Adger,"  and  not  to  plaintiff,  there  would  be 
force  in  the  contention. 

While  counts  2  and  4  do  not  allege  in  terms  that  plaintiff  or 
his  agent  paid  money  to  defendant  when  it  undertook  to  send  the 
message,  they  do  allege  that  he  paid  money  for  the  delivery  of  the 
message. 

(4,  5)  The  counts  each  allege  that  the  sender  was  the  agent 
of  plaintiff  in  sending  the  message  and  paying  the  charges,  and 
the  evidence  abundantly  supports  this  allegation.  The  following 
propositions  are  well  settled  in  this  state : 

First.  An  undisclosed  principal  may  sue  on  a  contract  made 
by  an  agent.— W.  U.  T.  Co.  v.  Millsap,  135  Ala.  415,  33  South. 
160,  and  cases  cited;  Manaker  v.  W.  U.  T.  Co.,  137  Ala.  292,  34 
South.  839;  W.  U.  T.  Co.  v.  Manker,  145  Ala.  418,  41  South.  850. 

Second.  Where  there  is  a  right  of  recovery  of  anything  else 
on  the  contract,  a  recovery  may  be  had  in  addition  for  mental 
anguish.— W.  U.  T.  Co,  v.  Krichbaum,  132  Ala.  535,  31  South. 
607;  W.  U.  T.  Co.  v.  Henderson,  89  Ala.  510,  518,  519,  7  South] 
419, 18  Am.  St.  Rep.  148 ;  W.  U.  T.  Co.  v.  Northcutt,  158  Ala.  557, 
''>48  South.  553,  132  Am.  St.  Rep.  38. 

(6)  The  telegram  in  question  on  its  face  disclosed  plaintiff's 
interest  and  rights  in  the  contract  made.  It  was  therefore  on  its 
face  notice  to  defendant  of  its  importance,  and  of  prompt  deliv- 
ery being  desirable  and  necessary  to  enable  plaintiff  to  be  present 
at  the  burial  of  his  mother.  The  message  was  set  out  in  the 
pleadings,  and  was  as  follows : 

85  ANDC  Whitwell  Tenn  7.27th-lS 

Mr  Geo  Hicks 

Adger  Ala. 

Your  mother  is  dead  come  at  once 

Joe  Hicks 
1147  AM. 

There  was  no  possible  error  or  injury  in  overruling  the  de- 
murrers to  the  complaint. 
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(7,  8)  To  the  complaint  the  defendant  filed  several  special 
pleas.  A  demurrer  was  sustained  as  to  plea  2,  but  overruled  as  to 
plea  4.  The  only  difference  between  these  two  pleas  was  that 
plea  4  alleged  that  defendant's  agent  who  received  the  message 
for  transmission  had  no  knowledge,  at  the  time  she  received  the 
message,  that  the  telephone  exchange  at  Adger  was  closed  on 
Sunday.  This  was  evidently  added  to  plea  4,  to  conform  to  the 
ruling  of  the  court  on  demurrer  to  plea  2.  This  averment  we 
hold  to  be  both  proper  and  necessary  for  either  of  these  two 
pleas,  in  order  to  state  a  good  defense  to  the  action.  If  this  agent 
knew  the  fact,  and  then  received  the  message  with  the  knowledge 
that  it  could  not  be  delivered  on  Sunday,  without  notifying  the 
sender,  then  that  failure  to  notify  would  be  actionable  negligence. 
Whether  she  did  have  such  knowledge,  or  could  or  should  have 
obtained  it,  was  matter  peculiarly  within  the  knowledge  of  de- 
fendant, and  hence  it  should  have  been  averred  by  defendant  in 
its  plea. 

Receiving  such  a  message  for  transmission,  showing  on  its 
face,  as  it  did,  the  demand  for  speedy  action,  it  was  the  duty  of 
the  agent  to  inform  the  sender  that  it  could  not  be  delivered  on 
Sunday,  if  she  had  such  knowledge ;  and  her  want  of  such  knowl- 
edge was,  at  best  for  the  defendant,  only  an  excuse  for  accepting 
and  agreeing  to  transmit  with  reasonable  speed,  and  surely  if  it 
could  not  be  transmitted  or  delivered  on  the  day  it  was  sent  its 
delivery  could  not  be  said  to  be  within  a  reasonable  time.  Such 
has  been  the  repeated  holding  of  this  court,  and  we  think  it 
sound. 

The  Court  of  Appeals  has  made  a  specific  ruling  as  to  a  plea 
very  similar  to  the  one  in  question,  and  in  a  case  very  similar, 
which  decision  is  well  stated  in  a  headnote  as  follows :  "A  plea 
alleged  that  A.,  the  place  of  delivery  of  a  message  was  a  small 
tovra  with  office  hours  from  7  a.  m.  to  5  p.  m. ;  that  the  message 
was  given  defendant  at  L.  after  5  o'clock  and  was  received  by  the 
office  at  A.  at  9  o'clock  of  the  next  morning,  when  it  was  prompt- 
ly carried  to  the  place  of  business  of  the  sendee,  and  on  ascertain- 
ing that  he  had  left  A.  the  sender  was  promptly  so  informed. 
Held,  demurrable  as  not  showing  that  the  receiving  agent  did 
not  know  the  office  hours  at  A.  and  not  showing  prompt  trans- 
mission the  following  day." — W.  U.  T.  Co.  v.  Sledge,  7  Ala.  App. 
650,  62  South.  390. 
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The  Court  of  Appeals  in  that  case  cited  and  followed  two  of 
our  own  decisions,  each  of  which  announces  principles  of  law 
which  support  the  holding  of  the  Court  of  Appeals.  See  Hill's 
Case,  163  Ala.  18,  50  South.  248,  23  L.  R,  A.  (N.  S.)  648, 19  Ann. 
Cas.  1058,  and  Cleveland's  Case,  169  Ala.  131,  53  South.  80,  Ann. 
Cas.  1012B,  534.  These  cases  hold  that  the  receipt  of  a  message 
like  the  one  in  question,  for  transmission  after  office  hours,  will 
constitute  a  waiver  of  the  rules  governing  the  defendant's  hours 
of  doing  business.  If  the  agent  should  inform  the  sender  of  the 
office  hours  and  the  latter  should  insist  upon  sending  the  message 
notwithstanding  the  office  hours,  a  different  question  would,  of 
course,  be  presented. 

(9)  This  plea  raised  an  important,  if  not  the  main,  issue  in 
the  case.  Issue  being  joined  on  it,  if  it  was  proven,  then,  of 
course,  defendant  was  entitled  to  a  verdict.  Whether  or  not  it 
was  proven,  however,  was  a  question  for  the  jury,  and  they  found 
against  the  defendant.  The  evidence  was  not  without  dispute, 
and  it  was  open  for  the  jury  to  infer  from  other  facts  proven  that 
the  agent  of  the  defendant,  receiving  the  message,  did  or  did  not 
know  of  the  office  hours  at  Adger,  the  destination  of  the  mes- 
sage. 

Defendant's  agent  testified,  in  part,  as  follows:  "I  simply 
received  the  message  over  the  phone  and  turned  it  over  to  the 
operators,  and  they  sent  the  message.  We  had  in  our  office 
there  the  guidebooks  of  the  Western  Union,  showing  where  the 
Western  Union  Telegraph  Company  has  offices.  I  looked  in  this 
guidebook  to  see  whether  or  not  I  could  send  this  message  to 
Adger.  I  found  that  we  could  send  the  message ;  that  we  had  a 
phone  there;  found  that  we  had  an  office  there.  No  sir,  I  did 
not  notify  Mr.  Hicks  that  there  was  any  doubt  of  being  able  to 
get  the  message  there.  No,  sir ;  I  did  not  tell  Mr.  Hicks  that  I 
could  get  the  message  off  right  away ;  he  did  not  ask  me.  Well,  I 
just  taken  the  message  and  asked  what  the  telephone  number 
was  there,  and  he  said  37,  and  he  told  me  the  message,  and  I  said, 
'Who  is  sending  the  message?'  and  he  said,  'J.  Hicks.'  I  looked 
at  the  book  afterwards,  before  I  sent  the  message.  The  book  just 
showed  we  had  an  office  at  Adger.  I  didn't  know  it  was  a  regu- 
lar office.  I  thought  it  was,  yes,  sir,  an  exchange.  No,  sir; 
there  were  no  marks  on  the  book  to  show  it  was  a  regular  office, 
an  exchange,  or  a  Sunday  office;  it  showed  we  had  an  office  at 
Adger.    I  did  not  find  out  that  the  office  at  Adger  was  closed/' 
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Joe  Hicks,  who  sent  the  message  as  agent  for  plaintiff,  testi- 
fied, in  part,  as  follows:  "I  had  a  conversation  with  the  com- 
pany's agent  at  the  time  I  delivered  this  message  over  the  tele- 
phone at  Whitwell.  They  asked  me  who  it  was,  and  I  told  them 
who  it  was,  Joe  Hicks,  and  I  told  them  I  wanted  to  send  a  tele- 
gram to  George  Hicks  at  Adger,  Ala.,  come  at  once  that  his 
mother  was  dead.  They  asked  me  where  I  was,  and  I  said  I  was 
on  top  of  the  mountain  at  Higgin's.  They  also  asked  me  the  tele- 
phone number  and  where  I  was.  I  told  them  number  30  some- 
thing; I  don't  remember.  I  asked  them  if  they  could  get  the 
message  off  just  as  quick  as  they  could,  they  said  they 
would.  I  don't  think  there  was  anything  else  said;  I  don't  re- 
member now." 

(10)  If  the  defendant's  agent  receiving  and  sending  this 
message  knew  that  the  office  of  delivery  was  not  open  on  Sun- 
day, they  should  have  so  informed  Joe  Hicks,  and  not  have  misled 
him  into  the  belief  that  it  would  be  sent  and  delivered  without 
delay.  For  these  reasons  most  of  the  defendant's  twelve  re- 
quested charges  were  properly  refused.  Some  of  the  charges 
requested  the  court  to  instruct  the  jury  that,  in  order  for  plaintiff 
to  recover  under  some  of  the  counts,  it  was  necessary  that  Joe 
Hicks,  the  sender,  should  have  been  acting  solely  for  the  benefit 
of  plaintiff,  and  not  at  all  for  himself,  and  that  he  must  have 
intended  so  to  act.  This  is  not  the  law,  and  such  charges  pos- 
sessed the  tendency  to  mislead.  While  it  was  necessary  that  he 
act  as  the  agent  of  plaintiff,  in  sending  the  message  in  order  to 
recover  under  the  first  and  third  counts,  the  qualifications  and 
restrictions  placed  upon  the  agency  by  the  charges  are  not  cor-^ 
rect. 

There  are  a  number  of  exceptions  as  to  rulings  on  the  admis-^ 
sion  and  the  rejection  of  evidence.  They  have  each  been  care- 
fully examined,  and  all  are  found  to  be  without  merit. 

There  is  no  new  question  involved  in  any  of  the  assignments, 
and  no  good  can  come  of  a  discussion  of  the  questions.  We  feel 
sure  that  there  was  no  reversible  error  as  to  any  of  such  rulings. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 
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Minis,  et  al.  v.  Davis,  et  al. 

Bill  to  ConBtrue  Will. 

(Decided  June  8,  1916.    72  South.  344.) 

1.  Wills;  Instruction;  Power  of  Disposition. — Where  the  will  devised  the 
entire  estate  to  the  wife  of  the  testator,  and  provided  that  she  might  use  the 
property  in  any  manner  deemed  best  by  her  for  her  support,  and  that  at  her 
death,  all  the  property  possessed  by  her  should  become  the  property  of  their 
daughters,  to  be  used  for  their  support  during  their  lifetime,  and  at  their 
death,  all  property  left  by  them  to  revert  to  their  heirs  at  law,  the  will  gave 
the  wife  an  estate  for  life,  with  absolute  power  of  disposition,  and  whatever 
might  remain  undisposed  of  at  the  death  of  the  wife  to  go  to  the  daughters 
for  their  lives  to  the  exclusion  of  all  other  descendants. 

2.  Ufe  Estate;  Enlargement  by  Sale. — By  §  3423,  Code  1907,  a  purchaser 
from  a  life  tenant  who  held  under  the  will  the  vested  right  of  absolute  dispo- 
sition, took  a  fee. 

Appeal  from  Autauga  Chancery  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Bill  by  Amanda  Jane  Mims  and  another  against  W.  D.  Davis 
and  others,  to  construe  the  will  of  Shadrach  Mims,  and  for  other 
purposes.  From  a  decree  sustaining  demurrers  to  the  bill  com- 
plainant appeals.    Affirmed. 

Thomas  &  Wiley,  for  appellant.  Rushton,  Williams  & 
Crenshaw,  for  appellee. 

SAYRE,  J. — The  last  will  and  testament  of  Shadrack  Mims 
provided  as  follows ; 

"I  give,  devise  and  bequeath  my  entire  estate  and  property, 
real  and  personal,  to  my  wife  Elizabeth,  described  as  follows: 
(describing  it).  It  is  also  my  will  and  wish  that  my  wife  Eliza- 
beth use  the  property  by  me  given,  devised  and  bequeathed  in  any 
manner  by  her  deemed  best  for  her  support.  It  is  my  will  and 
wish  that  at  the  death  of  my  wife  Elizabeth,  all  property  pos- 
sessed by  her  will  become  the  property  of  our  daughters  Amanda 
Jane  and  Maria  Cook,  to  be  used  by  them  for  their  support  during 
their  lifetime,  and  at  their  death  all  property  left  by  them  will 
revert  to  their  heirs  at  law.  It  is  also  my  will  and  wish  that  my 
wife  Elizabeth  after  my  death  set  apart  a  lot  or  parcel  of  land 
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containing  80  acres  the  same  to  be  deeded  to  the  children  of  our 
deceased  son,  Alexander  D.  Mims. 

Shadrack  died  in  1885,  and  in  1888  his  widow,  Elizabeth, 
executed  to  E.  M.  Davis  a  deed  of  a  part  of  the  land  described  in 
the  will.  In  1895  Elizabeth  died.  This  bill  is  filed  by  Amanda 
and  Maria  Cook,  named  in  the  will,  against  the  heirs  at  law  of 
Davis,  deceased,  and  seeks  to  have  the  will  aforesaid  construed  as 
vesting  only  a  life  estate  in  Elizabeth  Mims,  with  remainder  to 
complainants,  and  an  accounting  of  rents  and  profits. 

(1)  Our  duty  and  purpose  is  to  ascertain  the  intention  of  the 
testator  and  give  effect  to  it  so  far  as  consistent  with  established 
rules  of  law.  This  will  is  expressed'  in  the  common  language  of 
the  laity,  and,  so  far  as  a  discovery  of  its  intention  is  concerned, 
we  can  have  no  better  guide  than  common  sense  and  native  reason 
as  applied  to  the  language  used  and  circumstances  in  which  it 
was  expected  to  operate.  Testator  left  descendants  other  than 
complainants.  The  will  shows  a  provision  for  the  children  of  a 
deceased  son.  Mrs.  Davis,  the  wife  of  Davis  to  whom  the  deed  of 
the  land  in  controversy  was  afterwards  made,  was  his  daughter. 
But  complainants  were  afflicted  and  infirm.  They  have  been 
"practically  deaf  and  dumb"  from  infancy.  One  of  them  is  now  a 
married  woman,  but  testator  could  hardly  have  anticipated  their 
separate  settlement  in  life  in  that  way.  Of  these  facts,  dehors 
the  will,  we  are  informed  only  by  the  averments  of  the  bill  of 
complaint,  it  is  true ;  but  they  indicate  the  probability  of  a  gen- 
eral purpose  so  closely  in  accord  with  the  arrangement  brought 
into  view  by  the  language  of  the  bill  that  we  are  willing  to  pro- 
ceed to  a  construction  of  the  will  upon  the  assumption  of  their 
existence  as  alleged.  We  assume,  then,  that  testator  in  the  prep- 
aration of  his  will  took  thought  of  a  situation  in  which  especial 
care  for  his  afflicted  daughters  would  be  a  charge  upon  their 
mother  as  long  as  she  lived. 

Complainants  insist  that  Elizabeth  Mims  could  convey  to 
Davis  an  estate  for  her  life  only.  It  will  be  noticed  that  the  first 
clause  of  the  will,  standing  alone,  would  vest  a  fee  in  testator's 
wife.  But  the  instrument  upon  the  whole,  and  agreeably  with 
what  might  be  naturally  expected  in  the  circumstances,  discloses 
a  purpose  to  make  provision  for  the  children  named  as  well  as  the 
wife.  Unquestionably  the  testator  intended  to  make  a  present 
provision  for  his  wife,  relying  no  doubt  upon  her  affection  for 
their  afflicted  children  as  a  sufficient  safeguard  of  their  welfare 
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during  her  life,  and  a  further  provision  for  them  after  her  death. 
In  the  succeeding:  clause  it  was  provided,  as  shown  above,  that 
at  the  death  of  his  wife,  Elizabeth,  all  property  possessed  by  her 
•should  become  the  property  of  complainants,  to  be  used  by  them 
for  their  support  during  their  lifetime,  thus  by  the  latest  expres- 
sion of  testator's  will  cutting  down  the  fee  previously  devised  and 
providing  an  estate  in  remainder  to  complainants. 

But  the  remainder  limited  over  was  not  necessarily  intended 
to  be  of  the  entire  estate  or  wholly  independent  of  intervening 
disposition  by  the  life  tenant.  It  was  limited  to  all  property  pos- 
sessed by  the  wife  at  her  death.  It  cannot  be  supposed  that  testa- 
tor was  thus  undertaking  to  dispose  of  property  that  his  widow 
may  have  acquired  from  other  sources.  The  only  reasonable  in- 
ference, since  he  had  no  right  to  dispose  of  property  other  than 
his  own,  is  that  at  this  point  he  was  dealing  with  that  part  of 
the  property  passing  under  his  will  which  should  remain  undis- 
posed of  by  the  widow  at  her  death. ,  The  natural  and  reasonable 
implication  from  the  language  employed  and  the  circumstances 
in  which  it  was  to  operate  is  that  the  wife  should  have  a  power 
of  disposition.  For  this  interpretation  the  prevailing  opinion  in 
Flinn  v.  Davis,  18  Ala.  132,  158,  is  an  authority  in  point. 

Interposed  between  the  devise  to  the  wife  and  the  words  mak- 
ing specific  provision  in  remainder  for  complainants  was  this 
language :  "It  is  also  my  will  and  wish  that  my  wife  Elizabeth 
use  the  property  by  me  given,  devised  and  bequeathed  in  any 
manner  by  her  deemed  best  for  her  support." 

In  the  technical  language  of  the  law,  it  must  be  conceded,  the 
right  to  the  use  of  the  property  does  not  ordinarily  imply  the 
absolute  power  of  alienation,  since,  strictly  speaking,  the  use  of 
a  thing  is  not  the  thing  itself,  but  is  the  enjoyment  of  its  proceeds 
or  profits.  But  in  common  parlance  to  sell  property  is  to  make  a 
use  of  it,  is  to  utilize  it,  and  this  will  empowered  the  wife  to  use 
the  property  in  any  manner  by  her  deemed  best  for  her  support, 
intending,  no  doubt,  though  no  trust  estate  was  created,  though 
no  separation  between  the  legal  and  beneficial  ownershiw  was 
expressed,  that  she  should  do  with  the  property  whatever  seemed 
best  for  herself  and  her  children,  who,  as  the  bill  shows,  were  de- 
pendent upon  her  in  a  peculiar  manner. — Wynne  v.  Walthall,  37 
Ala.  37.  In  much  the  same  language,  demonstrating  the  sense  in 
which  he  employed  the  term  "use,"  he  then  further  provided  that 
all  property  possessed  by  his  wife  at  her  death  should  be  used  by 
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complainants  for  their  support  during  their  limetime,  and  that 
all  property  left  by  them  at  their  death,  that  is,  the  residuum  of 
unused,  meaning  necessarily,  undisposed  of,  property  should  go 
to  their  heirs  at  law.  So,  in  our  judgment,  testator  intended  to 
clothe  his  wife  with  an  absolute  power  of  disposition  and  to  pro- 
vide that  the  residue  remaining  undisposed  of  at  her  death,  what- 
ever that  might  be,  should  go  to  complainants  for  their  life  in 
exclusion  of  his  other  descendants.  This  conclusion  determines 
the  result  in  this  case. 

If  the  remainder  thus  limited  over  to  complainants  is  wholly 
incompatible  with  the  previous  devise  to  Elizabeth  Mims  or  is 
void  for  uncertainty — ^as  one  paragraph  of  the  opinion  by  Chief 
Justice  Marshall  seems  to  intimate  in  respect  to  the  similar 
provisions  of  the  will  considered  in  Smith  v.  Bell,  6  Pet.  68,  8  L. 
Ed.  322,  cited  here  by  complainants — then  it  may  be  that  at  the 
common  law  the  will  vested  the  entire  fee  in  the  first  taker.  How- 
ever, it  was  said  in  the  case  just  alluded  to  that  the  limitation 
over  after  a  life  estate,  with  a  power  of  absolute  disposition,  re- 
strained and  confined  the  power  to  such  disposition  as  might  be 
made  by  a  person  having  only  a  life  estate.  But  in  that  case  the 
life  tenant  had  made  no  conveyance,  and  the  specific  question 
presented  was,  not  whether  the  life  tenant  could  by  conveyance 
cut  off  the  remainder,  but  whether  the  testator  intended  to  create 
a  remainder. 

(2)  Whatever  may  have  been  the  effect  at  the  common  law  of 
such  incompatible  provisions  in  disposing  of  land  by  deed  or  will, 
cases  of  the  sort  are  now  governed  by  the  statute  (section  1325 
of  the  Code  of  1852 ;  section  3423  of  the  Code  of  1907)  the  effect 
of  which  was  thus  stated  in  Alford  v.  Alford,  56  Ala.  350 : 

"Whatever  doubts  may  have  been  entertained  of  the  correct 
rulings  of  this  court,  heretofore  made,  on  the  question  we  are  con- 
sidering, those  doubts  are  resolved  by  the  statute,  *  *  *  sa 
far  as  that  statute  extends.  Where  a  life  estate  is  created,  and 
an  absolute  power  of  disposition  conferred  on  the  life  tenant,  this 
enlarges  the  life  estate  into  a  fee ;  not  absolutely,  but  in  favor,  and 
only  in  favor,  of  the  creditors  of,  and  purchasers  from,  the  life 
tenant.  But  while  the  estate  is  thus  enlarged  in  favor  of  credi- 
tors and  purchasers,  the  same  statute  declares  that,  in  case  the 
power  is  not  executed,  nor  the  lands  sold  for  the  satisfaction  of 
debts,  during  the  continuance  of  the  particular  estate,  the  prop- 
erty remains  subject  to  any  future  estate  limited  thereon." 
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See,  also,  other  cases  cited  in  the  annotation  to  section  3423  of 
the  present  Code.  Defendants  in  the  case  before  us  claim  under  a 
purchaser  from  the  life  tenant  in  whom,  as  we  conclude  upon 
a  fair  construction,  was  vested  the  right  of  absolute  disposition. 
There  is  therefore  no  occasion  to  further  consider  the  cases  cited 
by  complainants  from  the  reports  of  the  Supreme  Court  of  the 
United  States. 

As  for  our  own  cases  cited  by  complainant :  In  Weathers  v. 
Patterson,  30  Ala.  404,  as  in  Smith  v.  Bell,  supra,  the  contest, 
involving  personal  property,  was  between  the  remainderman  and 
a  surviving  subsequent  marital  right.  The  testator  in  that  case 
had  given  his  wife  personal  property,  including  a  slave,  for  her 
life,  adding  this  provision :  "And  at  her  death,  whatever  of  my 
said  estate,  so  bequeathed  as  aforesaid,  as  may  remain  and  be  in 
her  possession  at  her  death,  it  is  my  will  and  testament,  and  I  do 
hereby  give  and  bequeath  the  same  to  her  son,  Hansford  C.  Pat- 
terson, to  him  and  his  heirs  forever." 

The  life  tenant  married  again.  The  last  husband  had  sold  the 
slave  and  with  the  proceeds  had  bought  other  slaves,  and  the  right 
to  them,  along  with  the  other  property  bequeathed,  was  in  dispute 
between  Patterson  and  the  last  husband,  who  survived  the  life 
tenant  and  was  claiming  in  his  marital  right.  There  was  no 
question  between  the  remainderman  and  a  purchaser  from  the 
life  tenant.  The  point  of  the  decision  was  that  there  was  a  valid 
remainder  created  by  the  will.  The  court  referred  to  Denson  v. 
Mitchell,  26  Ala.  360,  in  which  it  was  said  that  the  authorities, 
both  English  and  American,  were  generally  agreed  that  an  ex- 
press estate  for  life,  given  by  will  (that,  however,  is  not  precisely 
this  case,  for  here  a  fee  is  cut  down  by  implication)  negatives 
the  intention  to  give  the  absolute  property,  and  converts  words 
conferring  a  right  of  disposition  into  words  of  mere  power.  The 
question  there,  as  it  is  here,  was  merely  one  of  testamentary  in- 
tention, and  we  see  no  reason  whatever  for  doubting  the  decision. 
Here  the  land  in  dispute  has  been  sold  by  the  life  tenant,  and  the 
only  question  presented  is  whether  she  had  the  power  to  sell.  We 
have  stated  our  conclusion,  drawn  from  the  language  creating  the 
life  estate  and  as  well  from  other  corroborative  provisions  of  the 
will  and  the  circumstances  in  which  it  was  to  operate,  that  the 
tenant  for  life  did  have  the  power  of  alienation. 

Complainants  rely  also  upon  Pendley  v.  Madison,  83  Ala.  484, 
3  South.  618,  which  was  an  action  of  ejectment.    In  that  case  the 
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will  equivocally  gave  to  defendant's  vendor  an  estate  for  life  only 
in  real  and  personal  property.  It  provided  in  the  next  place  that 
all  of  testator's  property,  "both  real  and  personal,  that  shall 
remain  over,  and  shall  not  have  been  used  up  by  her,  or  be  dead  or 
destroyed"  at  the  death  of  the  tenant  for  life,  should  go  to  his 
heirs  according  to  their  legal  rights  under  the  laws  of  Alabama. 
It  seemse  entirely  clear,  as  to  the  land  at  least,  that  the  language 
we  have  quoted  conferred  upon  the  tenant  for  life  no  power  of 
disposition ;  and  the  court  so  held,  citing  Weathers  v.  Patterson 
and  Denson  v.  Mitchell. 

The  decree  of  the  judge  of  the  Fifteenth  circuit,  sitting  in 
equity,  is  affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Central  of  Georgia  Railway  Co.  v.  Chambers. 

Crossing  Accident. 

(Decided  May  11,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  351.) 

1.  Costs;  Payment;  Subsequent  Action. — Where  plaintiff  had  judgment, 
and  the  judgment  was  reversed,  and  the  cost  taxed  against  plaintiff,  defend- 
ant was  not  entitled  as  a  matter  of  right  to  a  stay  of  further  proceedings 
until  plaintiff  shall  have  paid  the  costs  on  a  former  appeal. 

2.  Negligence;  Contributory;  Age  of  Plaintiff. — ^Where  the  action  was  by 
a  minor  for  personal  injuries,  and  the  plea  was  contributory  negligence,  the 
question  whether  or  not  plaintiff  was  under  or  over  fourteen  years  of  age 
was  for  the  jury,  the  evidence  being  conflicting. 

3.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  it  clearly  and 
satisfactorily  appears  from  the  verdict  that  a  recovery  was  not  had  upon  a 
count  of  the  complaint,  any  error  in  refusal  of  charges  as  to  that  count,  was 
harmless. 

4.  New  Trial;  Excessive  Damages. — Under  Acts  1915,  p.  610,  and  §  2846, 
as  amended  by  Acts  1911,  p.  198,  and  Acts  1915,  p.  722,  the  appellate  court 
cannot  reverse  a  cause  for  excessive  damages,  or  reduce  the  same  in  the  ab- 
sence of  a  motion  to  that  effect  in  the  lower  court. 

Appeal  from  Russell  Circuit  Court. 

Heard  before  Hon.  N.  D.  Denson,  Special  Judge. 

Action  by  Canty  Chambers,  pro  ami,  against  the  Central  of 
Geor^a'  Railway  Company,  for  damages  for  personal  injury. 
Judgment  for  plaintiff  and  defendant  appeals.    Affirmed. 
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G.  L.  Comer,  for  appellant.  Glenn  &  de  Graffenried,  and 
S.  B.  Hatcher,  for  appellee. 

GARDNER,  J. —  (1)  This  is  the  third  appeal  in  this  cause. — 
Cen.  Ga.  Ry.  Co.  v.  Chambers,  183  Ala.  155,  62  South.  724;  Id., 
194  Ala.  152,  69  South.  518.  Plaintiff  received  his  injuries  while 
attempting  to  cross  over  the  bumpers  of  two  connecting  freight 
cars  which  were  blocking  the  public  road  crossing  in  the  town 
of  Hatchechubbee,  and  said  crossing,  according  to  the  insistence 
of  plaintiff,  was  blocked  by  the  railway  company  an  unreasonable 
length  of  time.  We  forego  a  further  statement  of  the  case,  as  the 
same  is  sufficiently  set  forth  on  the  former  appeals.  Upon  the 
previous  trials  the  plaintiff  recovered  judgments,  and  appellant 
here  secured  a  reversal  on  each  apppal.  The  costs  were  accord- 
ingly taxed  against  the  appellee,  J.  W.  Chambers,  as  the  next 
friend  of  Canty  Chambers,  a  minor.  On  the  last  trial  motion 
was  made  by  defendant  that  further  proceedings  in  the  case  be 
stayed  until  J.  W.  Chambers  pay  the  costs  of  the  former  appeal, 
for  collection  of  which  execution  had  issued.  The  trial  court 
denied  the  motion,  and  this  is  the  first  question  presented  by  the 
assignment  of  errors.  The  precise  question  here  presented  has 
been  decided  by  this  court  adversely  to  appellant's  contention. — 
Ex  parte  Matthews,  145  Ala.  505,  40  South.  78.  There  was  there- 
fore no  error  in  this  action  of  the  court. 

(2)  The  cause  proceeded  to  trial  on  two  counts.  Count  A 
rested  for  recovery  upon  simple  negligence.  That  the  evidence 
was  entirely  sufficient  for  submission  to  the  jury  of  the  issues 
presented  under  this  count  is,  under  the  former  decisions  in  this 
cause,  too  clear  for  discussion,  and  the  affirmative  charge  re- 
quested by  defendant  was  therefore  properly  refused.  So,  like- 
wise, the  question  of  the  age  of  a  boy,  whether  under  or  over  14 
years  (a  matter,  under  the  plea  of  contributory  negligence,  mate- 
rial to  count  A) ,  was  in  conflict,  and  was  properly  a  jury  ques- 
tion. 

(3)  The  other  count  of  the  complaint,  designated  as  count 
10,  and  declared  sufficient  in  its  averments  on  the  last  appeal 
(194  Ala.  152,  69  South.  518),  sought  recovery  as  for  a  willful  or 
wanton  injury.  The  trial  court  submitted  also  the  issues  under 
this  count  for  the  determination  of  the  jury,  being  persuaded  to 
that  action,  no  doubt,  by  some  portions  of  the  conductor's  evidence 
tending  to  show  that  he  had  actual  knowledge  of  the  plaintiff's 
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dangerous  position,  and,  without  taking  any  precautionary  meas- 
ures to  prevent  injury  to  him,  communicated  the  signal  for  the 
movement  of  the  train. 

.  The  court  in  its  oral  charge,  correctly  and  fully  stated  the  law 
applicable  to  each  count,  instructing  the  jury  that  they  had  a 
right  to  specify  in  the  verdict  upon  which  count  they  rested  their 
verdict,  in  the  event  they  found  the  issue  in  favor  of  the  plaintiff. 
The  jury  returned  a  verdict  for  plaintiff,  awarding  the  sum  of 
$5,0 rO  damages  under  Count  A  of  the  complaint,  specifying  in  the 
verdict  said  count,  which  was,  as  previously  stated,  for  simple 
negligence. 

A  few  of  the  refused  charges  referred  to  count  10,  but  as  the 
verdict  of  the  jury  clearly  discloses  that  a  recovery  on  that  count 
was  denied  to  plaintiff  by  the  jury,  said  count  and  any  assign- 
ments of  error  relating  thereto  may  be  eliminated  from  consid- 
eration, for  if  any  error  were  committed,  it  would  be  without 
injury  to  the  appellant.  We  do  not  mean  to  indicate  that  there 
was  error  in  any  of  these  rulings — indeed  we  are  inclined  rather 
to  the  contrary  view — ^but  for  the  reason  above  stated  the  consid- 
eration of  these  assignments  is  unnecessary. 

(4)  The  last  assignment  of  error  complains  of  the  excessive- 
ness  of  the  verdict,  and  counsel  for  appellant  insist  that  the 
amount  thereof  indicates  that  the  jury  must  have  been  influenced 
by  passion  or  prejudice.  The  report  of  the  case  on  the  last  ap- 
peal discloses  that  a  verdict  for  $10,000  had  been  recovered, 
which  sum  was  reduced  by  the  trial  court  to  $7,500  on  defendant's 
motion  for  a  new  trial.  There  is  in  this  record  no  motion  for  a 
new  trial,  nor  any  similar  application  to  the  court  below,  and  of 
consequence  no  ruling  of  that  court  on  the  question  here  sought 
to  be  reviewed.  Appellant's  counsel  seems  to  rest  under  the  belief 
that,  under  the  provisions  of  the  act  of  the  Legislature  of  1915, 
amending  the  act  approved  April  21,  1911,  authorizing  this  court 
to  reverse  a  cause  if  in  the  opinion  of  the  court  the  judgment  of 
the  lower  court  is  excessive  and  there  is  no  other  ground  of  re- 
versal, this  court  is  empowered  to  act  and  reduce  the  judgment 
as  if  upon  an  original  application  in  this  court,  and  this,  in  the 
absence  of  any  motion  to  such  effect  in  the  lower  court,  or  of  any 
ruling  of  the  trial  court  which  might  lead  to  such  review.  A  re- 
view of  the  action  of  the  trial  court  in  granting  or  refusing  a 
new  trial  is  provided  by  section  2846  of  the  Code,  as  amended  by 
the  act  of  April  5, 1911  (Acts  1911,  p.  198),  and  as  again  amend- 
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ed  by  the  act  of  1915  (Acts  1915,  p.  722).  Such  a  question  as 
that  here  sought  to  be  presented  is  properly  raised  in  the  court 
below  by  motion  for  a  new  trial. — Cook  &  Laurie  Co.  v.  Bell, 
177  Ala.  618,  59  South.  273;  Gen.  Ga.  Ry.  v.  Steverson,  3  Ala. 
App.  317,  57  South.  494 ;  Ewart  Lbr.  Co.  v.  Am.  C.  &  P.  Co.,  9  Ala. 
App.  152,  62  South.  560. 

The  following  language  of  the  court  in  Cook  &  Laurie  v.  Belly 
supra,  finds  here  direct  application:  "Where  the  amount  of  a 
verdict  is  not  supported  by  the  evidence,  it  can  be  corrected  only 
by  setting  it  aside  on  proper  and  timely  motion  by  the  party  ag- 
grieved. *  *  *  If  the  practice  of  remittitur  is  to  be  made 
available,  it  is  necessary  that  the  trial  court  should  be  properly  in- 
formed of  this  complaint  against  the  verdict ;  and  hence  the  mo- 
tion to  set  aside  should  plainly  challenge  it  as  being  excessive  in 
amount.  The  question  is  not  properly  raised  by  an  assignment 
merely  that  the  verdict  is  contrary  to  the  evidence,  and  hence 
the  trial  court  cannot  be  put  in  error  for  overruling  the  motion." 

The  act  of  1915  (Acts  1915,  p.  610),  relied  on  by  appellant's 
counsel,  was  not  intended  to  confer  upon  this  court  jurisdiction 
to  reverse  a  judgment  of  the  court  below,  or  to  reduce  the  amount 
of  the  judgment  as  excessive,  in  the  absence  of  any  application  to 
the  trial  court  and  ruling  thereon  inviting  such  review.  In  a  case 
of  this  character  on  appeal  this  court  is  in  the  exercise  of  appel- 
late jurisdiction  only.  While  the  language  of  the  act  of  1915  may 
not  expressly  so  state,  yet  we  think  it  quite  clear  that  the  act  pre- 
supposes appropriate  application  to  the  trial  court  and  action 
thereon.  To  construe  it  otherwise  would  confer  upon  this  court 
original  jurisdiction  to  grant  a  new  trial,  and  such  was  clearly 
not  the  legislative  intent.  Upon  the  question  of  excessive  dam- 
ages, therefore,  we  have  before  us  nothing  to  review. 

We  have  here  given  consideration  to  the  questions  insisted 
upon  by  counsel  for  appellant  in  his  brief  on  submission  of  this 
cause.  We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  court  below  is  accordingly  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 
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O'Brien  v.  Birmingham  Railway,  Light  & 
Power  Company. 

Injury  to  Passenger. 

(Decided  May  11,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  343.) 

1.  Charge  of  Court;  Invading  Jury*s  Province. — Where  the  action  was  for 
death  caused  by  being  dragged  by  a  wire  attached  to  a  street  car  which 
caught  in  deceased's  clothing,  a  charge  asserting  that  the  operatives  of  the 
car  had  the  right  to  move  the  car  as  soon  as  deceased  was  clear  of  it,  was 
invasive  of  the  province  of  the  jury  and  omitted  reference  to  possible  negli- 
gence on  discovery  of  the  deceased's  peril, -and  its  giving  was  error. 

2.  Same. — An  instruction  cannot  be  said  to  be  merely  misleading  when 
its  unavoidable  effect  is  to  invade  the  jury's  province  by  excluding  from  con- 
sideration a  material  issue  raised  by  the  pleading  and  the  evidence. 

3.  Same;  Conclusion. — A  charge  asserting  that  if  after  fair  consideration 
of  all  the  evidence  the  minds  of  the  jury  were  in  a  state  of  confusion  whether 
plaintiff  should  recover,  then  they  should  find  for  defendant,  was  properly 
refused. 

4.  Carriers;  Injuries  to  Passengers;  Instructions. — A  charge  assertini? 
that  if  injuries  were  sustained  as  the  proximate  consequence  of  a  mere  acci- 
dent, the  jury  should  find  for  defendant,  must  be  interpreted  as  excluding 
culpable  negligence,  and  hence,  is  proper. 

5.  Same;  NegKgence. — If  the  wire  which  caught  deceased's  clothing  be- 
came accidentally  attached  to  the  street  car  while  it  was  being  Operated,  and 
its  operatives  had  no  knowledge  of  the  presence  of  the  wire,  and  were  not 
negligent  in  failing  to  discover  it,  plaintiff  could  not  recover  on  account  of 
the  negligence  of  the  operative  in  allowing  the  wire  to  become  attached  to 
the  car. 

6.  Charge  of  Court;  Want  of  Clearness. — Charges  may  be  well  refused  if 
wanting  in  that  clearness  that  should  characterize  instruction  to  the  jury; 
such  as  charge  5  in  this  case. 

7.  Same;  Applicability  to  Pleading. — Where  it  was  alleged  that  the  wire 
which  dragged  plaintiff  became  accidentally  attached  to  the  car,  it  was 
propr  to  instruct  that  the  operatives  of  the  car  were  not  required  to  antici- 
pate its  presence. 

8.  Carriers;  Injury  to  Passenger;  Insurers. — A  carrier  is  not  the  insurer 
of  its  passengers. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crow. 

Action  by  Annie  O'Brien  against  the  Birmingham  Railway, 
Light  &  Power  Company,  revived  in  the  name  of  her  adminis- 
trator, for  damages  for  injury  to  intestate  while  a  passenger. 

4— 1»7  •" 
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Judgment  for  defendant,  and  plaintiff  appeals.     Reversed  and 
remanded. 

The  facts  sufficiently  appear  in  the  opinion,  and  on  the  report 
of  the  former  appeal.  The  following  charges  were  given  at  de- 
fendant's instance : 

(2)  If,  after  a  fair  consideration  of  all  the  evidence,  your 
minds  are  left  in  a  state  of  confusion  as  to  whether  or  not  plain- 
tiff is  entitled  to  recover,  you  must  find  for  defendant. 

(3)  If  you  believe  from  the  evidence  that  plaintiff's  intestate 
sustained  her  injuries  as  a  proximate  consequence  of  mere  acci- 
dent, you  must  find  for  defendant. 

(4)  If  the  jury  believe  from  the  evidence  that  the  wire  which 
caught  plaintiff  was  accidentally  attached  to  defendant's  car  in 
its  ordinary  operation  along' the  said  Fifteenth  street,  and  that 
those  in  charge  of  the  car  had  no  knowledge  of  the  wire  being 
caught  behind  said  car,  and  were  not  negligent  in  failing  to  dis- 
cover the  wire,  then  you  cannot  find  a  verdict  for  plaintiff's  intes- 
tate on  account  of  the  defendant  or  its  agents  or  servants  negli- 
gently allowing  or  causing  said  wire  to  become  attached  to  the 
said  car. 

(5)  If  the  wire  which  caught  plaintiff's  intestate  was  caught 
by  defendant's  car  from  the  street  in  its  ordinary  operation 
therein,  and  those  in  charge  of  the  car  were  not  negligent  in 
thereafter  failing  to  discover  or  remove  the  wire,  then  the  defend- 
ant company  would  not  be  liable  for  any  injury  resulting  from  the 
mere  presence  of  the  wire  on  the  car  without  any  negligence  on 
the  part  of  the  crew  in  charge  of  the  car. 

(9)  It  was  not  the  duty  of  the  defendant's  conductor  to  an- 
ticipate the  presence  of  said  wire  behind  its  said  car. 

(10)  It  is  not  contended  in  this  case  that  plaintiff's  intestate 
died  as  a  result  of  the  injuries  which  she  sustained  in  the  street 
car  accident. 

(11)  A  street  car  company  is  not  an  insurer  of  the  safety  of 
its  passengers. 

(12)  You  cannot  award  plaintiff  any  damages  on  account  of 
the  death  of  plaintiff's  intestate. 

(13)  Same  as  11. 

Oscar  R.  Hundley,  M.  W.  Howard,  and  Luke  P.  Hunt,  for 
appellant.  Tillman,  Bradley  &  Morrow,  and  E.  L.  All,  for 
appellee. 
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McCLELLAN,  J. — ^This  action  was  considered  liere  on  a  for- 
mer appeal. — 185  Ala.  617,  64  South.  348.  After  the  appeal  the 
plaintiff  (Mrs.  O'Brien)  died,  and  the  suit  was  revived  in  the 
name  of  her  personal  representative,  her  daughter.  Mrs. 
O'Brien  bore  the  relation  of  passenger  to  the  defendant  as  a 
carrier  when  she  became  entangled  in  a  wire  attached  to  the 
rear  of  the  street  car  from  which  she  had  just  alighted  at  her 
destination. — 185  Ala,  621,  64  South.  343.  One  of  the  issues 
involved  in  the  previous  trial,  and  in  the  subsequent  review  here, 
was  whether  the  operatives  of  the  car  exercised  due  care  and  dili- 
gence to  avert  injury  to  her  after  they  became  aware  of  her  peril 
from  being  dragged  by  the  wire  attached  to  the  car.  It  was  then 
said :  "There  was  evidence  tending  to  show  want  of  due  prompt- 
ness or  care  by  each  of  them  [operatives]  in  bringing  the  car  to 
a  stop  after  plaintiff's  peril  was  known." 

The  like  issue  was  of  the  issues  involved  on  the  last  trial  be- 
low. 

(1)  At  defendant's  instance  the  court  gave  the  jury  the  fol- 
lowing special  instruction:  "No.  1.  The  court  charges  the 
[jury]  that,  if  the  presence  of  the  wire  attached  to  defendant's 
car  was  not  due  to  some  negligence  on  the  part  of  the  defendant,  . 
the  motorman  and  conductor  had  the  right  to  propel  the  car  for- 
ward as  soon  as  the  plaintiff's  intestate  safely  alighted  from  the 
car,  and  got  clear  of  the  car,  so  that  she  would  not  have  been 
struck  by  the  car  under  ordinary  conditions,  had  no  wire  been 
attached  to  the  car." 

Our  opinion  is  that  this  instruction  invaded  the  province  of 
the  jury,  taking  from  the  jury  the  plaintiff's  right,  created  of  the 
evidence,  to  have  the  jury  determine  the  stated  controverted  issue 
of  subsequent  negligence  vel  non  on  the  part  of  the  conductor  and 
motorman,  or  of  either,  after  he  or  they  became  aware  of  plain- 
tiff's perilous  situation  behind  the  running  car.  According  to  the 
terms  of  the  charge,  the  unqicalified  right  of  the  operatives  to 
propel  the  car  forward  was  avowed,  entirely  omitting  to  qualify 
that  right  by  appropriate  reference  to  the  condition  of  peril  made 
by  her  situation  at  the  time.  It  is  not  reasonably  possible  to  only 
attribute  to  the  instruction  the  less  grave  effect  of  a  tendency  to 
mislead,  thereby  imposing  on  the  plaintiff  the  obligation  to  re- 
quest explanatory  instructions. 

(2)  No  instruction  can  be  said  to  be  merely  calculated  to  mis- 
lead the  jury,  when  its  unavoidable  effect  is  to  invade  the  jury's 
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province,  by  excluding  from  the  jury's  consideration  a  material 
issue  raised  by  the  pleading  and  the  evidence.  For  this  error  the 
judgment  must  be  reversed. 

(3)  Charge  2,  given  at  defendant's  instance,  might  have  been 
refused  without  error.  Indeed,  the  wiser  course  is  to  refuse 
charges  of  that  type. — A.  G.  S.  Ry.  Co.  v.  Robinson,  183  Ala.  265, 
270-272,  62  South.  813. 

(4)  Charge  3,  given  for  defendant,  is  to  be  interpreted  as  ex- 
cluding culpable  negligence  as  the  proximate  cause  of  the  injury 
to  which  it  had  reference.  When  so  construed,  the  giving  of  it 
cannot  constitute  reversible  error. 

(5)  Under  the  evidence  in  this  case,  charge  4,  given  at  de- 
fendant's request,  was  free  from  fault. 

(6)  Charge  5  might  well  have  been  refused,  for  it  is  wanting 
in  the  clearness  that  should  characterize  instructions  to  juries. 
The  idea  entertained  by  the  writer  thereof  was  well  conceived 
under  the  evidence;  but  its  expressions  should  have  been  freer 
from  misunderstanding. 

(7)  Under  the  pleadings  and  evidence  there  was  no  error  in 
giving  for  defendant  charges  9,  10  and  12. 

(8)  And  likewise  charges  11  and  13  were  given  without 
error.  For  the  single  error  noted,  the  judgment  is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Miller  Grain  &  Commission  Co.  i;.  International 
Sugar  Feed  Co. 

Assumpsit. 

(Decided  May  18,  1916.    Rehearing  denied  June  30, 1916.) 
72  South.  368.) 

Adulteration;  Statutory  Provision;  Judicial  Notice. — Unbolted  corn 
meal  is  excepted  from  the  operation  of  the  provisions  of  Acts  1911,  p.  104, 
since  the  courts  judicially  know  that  corn  meal  is  an  unmixed  meal  made 
from  entire  grains  of  com,  and  that  unbolted  com  meal  is  corn  meal  from 
which  the  bran  has  not  been  sifted  or  separated. 
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Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crow. 

Action  by  the  International  Sugar  Feed  Company,  No.  2, 
against  the  Miller  Grain  &  Commission  Company,  on  a  bill  of 
exchange.  Demurrer  was  sustained  to  certain  of  the  pleas  of 
defendant,  and  from  the  judgment  rendered  defendant  appeals. 
Affirmed. 

Transferred  from  Court  of  Appeals. 

Richard  B.  Kelly,  for  appellant.  Hugh  A.  Locke,  for  appel- 
lee. 

MAYFIELD,  J. — The  action  is  on  a  bill  of  exchange  against 
the  acceptor,  to  which,  for  "good  count,"  are  added  the  common 
counts. 

To  the  complaint  the  defendant  filed  several  special  pleas,  at- 
tempting to  set  up  the  illegality  in  the  consideration,  in  that  it 
was  in  violation  of  the  statute  of  this  state  known  as  the  "Com- 
mercial Feeding  Stuffs  Act.*'  Plea  3  is  a  fair  sample  of  the  pleas 
under  consideration  and  it  reads  as  follows :  "That  the  consid- 
eration of  the  acceptance.sued  on  in  said  cause  is  and  was  illegal 
in  this,  the  consideration  for  said  acceptance  was  the  sale  and 
delivery  by  plaintiff  to  defendant,  in  Alabama,  of  certain  com- 
mercial feed  stuff,  viz. :  400  sacks  of  unbolted  corn  meal,  *to  be 
used  for  feeding  live  stock' ;  and  defendant  alleges  that  said  feed 
stuff  was  not  tagged,  before  or  at  the  time  of  said  sale,  as  required 
by  an  act  of  the  Legislature  of  Alabama,  set  forth  in  General 
Acts  Alabama  1911,,  p.  104  et  seq.,  and  section,  viz.  2,  of  said 
act.  Wherefore  defendant  says  that  plaintiff  cannot  maintain 
said  suit." 

The  trial  court  sustained  a  demurrer  to  these  pleas,  where- 
upon the  defendant  suffered  judgment  and  appeals. 

The  sole  question  for  review  is  the  sufficiency  of  these  pleas, 
and  that  question,  as  the  record  shows,  depends  upon  whether  or 
not  "unbolted  com  meal"  is  within  the  operation,  or  is  within 
the  exception,  of  the  act  above  referred  to  (Acts  1911,  p.  104). 
The  part  of  the  act  defining  "commercial  feeding  stuffs,"  to 
which  the  provisions  of  the  act  are  made  to  apply,  reads  as  fol- 
lows: "Section  1.  *  *  *  The  term  'commercial  feeding 
stuffs'  shall  be  held  to  include  all  feeding  stuffs  used  for  feeding 
live  stock  and  poultry,  except  whole  seeds  or  grains ;  the  unmixed 
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meals  made  directly  from  entire  grains  of  corn,  wheat,  rye,  bar- 
ley, oats,  buckwheat,  flax  seed,  kafir,  and  milo;  whole  hays, 
straws,  cotton  seed  meal  and  hulls  and  corn  stover  when  unmixed 
with  other  material,  together  with  all  other  materials  containing 
sixty  ,(60%)  per  cent,  or  more  of  water." 

We  feel  no  hesitancy  in  holding  that  the  trial  court  ruled  cor- 
rectly in  sustaining  demurrer  to  these  pleas.  They  presented  no 
defense  to  the  complaint,  for  the  simple  reason  that  the  act,  by 
its  very  express  terms,  does  not  apply  to  "corn  meal"  which  is 
unmixed  with  other  materials.  The  court  judicially  knows  that 
corn  meal  is  an  unmixed  "meal,"  made  "from  entire  grains  of 
corn,"  and  that  "unbolted  corn  meal"  is  simply  meal  not  bolted, 
or  meal  from  which  the  bran  has  not  been  sifted  or  separated. 
There  is  nothing  in  the  pleas  to  show  that  the  meal  was  mixed 
with  other  ingredients,  so  as  to  bring  it  within  the  provisions  of 
the  act.  For  the  defendant  to  defend  by  a  special  plea  of  illegal- 
ity of  consideration,  the  plea  must  show  that  the  consideration 
was  illegal;  and  the  consideration  in  this  case  was  not  illegal 
unless  the  meal  sold  was  within  the  provisions  of  the  act;  the 
plea  not  only  fails  to  show  the  application  of  the  act,  but  af- 
firmatively shows,  by  the  facts  alleged,  .that  the  meal  sold  was  not 
within  the  provisions  of  the  act;  and  therefore  it  was  not  re- 
quired to  be  inspected  nor  tagged. 

Appellant  is  in  error  in  supposing  that  the  plaintiff  should 
have  replied  to  the  plea,  alleging  that  the  meal  sold  was  unmixed 
with  other  ingredients.  The  plea  itself  declared  and  proclaimed 
its  own  defects  and  insufficiency,  and  therefore  preached  its  own 
funeral. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 
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Slo88-Sheffield  S.  &  I.  Co.  v.  Scivally. 

Injury  to  Servant. 

(Decided  June  15,  1916.    72  South.  349.) 

1.  Master  and  Servant;  Injury  to  Servant;  Unsafe  Appliance. — The  evi- 
dence examined  and  held  sufficient  to  authorize  a  submission  to  the  jury  of 
the  question  of  defendant's  negligence,  it  appearing  that  the  intestate,  a 
servant  of  defendant,  was  killed  by  the  overturning  of  a  heavy  crane  while 
engaged  in  operating  such  crane. 

2.  New  Trial;  Insufficient  Evidence. — The  action  of  the  court  in  refusing 
to  grant  a  new  trial  because  of  insufficiency  of  the  evidence  to  support  the 
verdict  will  not  be  reviewed  where  there  was  a  conflict  in  the  evidence. 

3.  Appeal  and  Error;  Review;  Evidence. — ^Where  one  of  plaintiff's  wit- 
nesses admitted  a  personal  difficulty  between  himself  and  the  master  me- 
chanic of  defendant,  but  no  questions  were  asked  him  as  to  any  bad  feelings 
existing,  or  any  bias  or  ill-will  against  defendant,  the  refusal  of  the  court  to 
permit  proof  of  the  details  of  such  difficulty  and  of  the  fact  that  an  indictr 
ment  had  been  found  agains^t  the  witness  was  proper. 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Action  by  Ruth  K.  Scivally  as  administratrix  of  the  estate  of 
D.  W.  Scivally,  for  damages  for  the  death  of  her  intestate.  Judg- 
ment for  plaintiff  and  defendant  appeals.    Affirmed. 

Tillman,  Bradley  &  Morrow,  and  L.  C.  Leadbetter,  for  ap- 
pellant.  Kirk,  Carmicheal  &  Rather,  for  appellee. 

GARDNER,  J. — Suit  by  apepUee,  as  administratrix  of  the 
estate  of  her  husband,  Daniel  W.  Scivally,  against  the  appellant 
for  the  recovery  of  damages  for  the  death  of  her  husband,  who 
was  killed  in  November,  1913,  during  the  course  of  his  employ- 
ment as  a  "crane  man"  of  the  defendant  company,  by  the  falling 
of  a  crane  from  defendant's  trestle  at  its  furnace  in  Sheffield, 
Ala.  The  cause  went  to  the  jury  on  count  A  of  the  complaint, 
which,  after  alleging  that  the  intestate  was  operating  the  crane, 
averred  that  "the  trestle  upon  which  it  rested  gave  way  and  the 
crane  toppled  over  and  fell  from  said  trestle  down  to  the  ground," 
and  that  the  defect  consisted  in  this :  "The  said  trestle  on  which 
the  said  crane  rested  was  improperly  constructed  and  unsafe 
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in  this :  It  was  not  sufficiently  braced  and  supported ;"  conclud- 
ing with  proper  charges  of  negligence  under  the  statute. 

The  defendant  set  up  as  its  defense,  by  special  pleas  in  vary- 
ing forms,  the  duty  of  intestate  to  fasten  the  crane  to  the  rail  of 
the  track  by  means  of  "clamps"  or  "dogs,"  and  his  negligent  fail- 
ure so  to  do. 

The  evidence  for  the  plaintiff  tended  to  show  that  this  trestle 
— ^which  was  about  20  feet  high  and  differently  estimated  as  being 
from  100  to  200  yards  long — was  defective  in  its  not  having  "X" 
braces  on  the  "bents"  or  legs  which  hold  the  trestle  up.  To  use 
the  language  of  one  of  the  witnesses,  "an  X  brace  on  bents  means 
a  brace  that  runs  in  the  shape  of  an  X,  and  these  bents  under 
that  trestle  had  no  such  braces."  A  trestles  of  this  character  is 
built  without  cross-ties  for  the  jreason  that  ore  is  dumped  from 
the  bottom  of  the  cars  through  the  trestle.  This  trestle  had  been 
completed  a  little  more  than  a  year  before  the  accident.  The 
weight  of  the  crane  was  betwen  100,000  and  120,050  pounds. 

"The  crane  operated  a  shovel  for  the  removal  of  ore ;  it  had 
a  boom  pole  50  feet  long,  with  a  grab  bucket  on  the  end  to  grab 
up  ore  or  other  material.  The  shovel  was  attached  to  the  boom 
by  wire  ropes.  The  boom  was  50  feet  long  from  the  machinery 
and  you  could  elevate  it  at  any  angle  you  wanted  it,  and  the 
bucket  was  attached  to  two  wire  ropes  which  came  over  through 
two  wheels  at  the  end  of  the  boom  and  was  operated  by  a  drum 
and  a  little  engine  same  as  a  locomotive,  which  lets  the  bucket 
down  and  pulls  it  up.  The  bucket  lets  down  or  pulls  up  by  a 
drum  or  rope  or  chain.  The  drum  is  a  spool-like  arrangement 
which  the  rope  winds  on.  The  boom  was  movable ;  two  ropes  ele- 
vated it  to  any  angle  you  wanted  it." 

There  was  evidence  for  the  plaintiff  to  the  effect  that,  at  the 
time  of  the  accident,  the  crane  had  been  properly  fastened  to  the 
rails.  While  the  plaintiff's  intestate  was  engaged  in  operating 
this  crane,  which  was  in  the  line  of  his  employment  and  under 
the  direction  of  the  master  mechanic,  the  crane  "turned  turtle,** 
and  the  intestate  received  the  injuries  from  which  he  subse- 
quently died.  One  of  plaintiff's  witnesses,  one  Highfield,  who  was 
working  at  the  same  place  at  that  time,  testified  to  the  unsafe 
condition  of  the  trestle  on  account  of  its  being  without  X  braces, 
and  further  testified  that  two  or  three  days  before  the  accident 
the  track  was  out  of  line.  To  quote  the  witness :  "I  went  and 
lined  it  back ;  the  rails  were  thrown  out  of  line,  and  I  lined  it  back. 
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me  and  the  carpenter  foreman.  I  did  not  tell  Mr.  Lemay  any- 
thing about  the  condition  of  the  trestle  at  the  time  it  was  thrown 
out  of  line.  I  told  Mr.  Williams.  When  they  threw  it  out  of  line, 
it  cut  down  seven  or  eight  bolts  just  like  a  knife  had  cut  them.  I 
carried  the  bolts  to  the  office  and  showed  them  to  Mr.  Williams." 

This  witness  further  testified  that,  on  the  morning  of  the  day 
of  the  accident,  the  track  had  jumped  out  of  line,  and  that  he 
informed  Mr.  Lemay,  the  master  mechanic  in  charge  of  the  work, 
that  it  was  unsafe  for  the  crane  to  be  operated  on  that  trestle, 
and  he  also  so  informed  the  intestate.  This  was  denied  by  Lemay. 
Some  of  the  bents  or  legs  of  the  trestle  were  broken.  Defendant 
insisted  that  this  was  caused  by  the  crane  in  its  fall,  while  it  was 
the  insistence  of  plaintiff  that  the  giving  way  of  the  bents  is 
what  caused  the  accident,  and  that  they  gave  way  because  not 
sufficiently  braced. 

A  detailed  review  of  the  evidence  would  serve  no  good  pur- 
pose. Suffice  it  to  say  it  has  been  most  carefully  examined,  and 
that,  in  the  conclusion  we  have  here  reached,  due  consideration 
has  been  given  to  the  evidence  of  the  defendant,  tending  to  show 
the  good  condition  of  the  trestle  and  its  constant  use  for  more 
than  a  year. 

(1)  The  court  charged  the  jury  in  writing,  as  requested  by 
defendant,  and  it  is  not  insisted  on  this  appeal  that  there  was 
error  in  the  general  charge  of  the  court.  There  were  several 
special  charges  given  at  the  request  of  defendant.  The  issues 
were  plainly  and  fairly  presented  by  the  court,  in  the  general 
charge  as  well  as  in  special  charges  given  at  defendant's  request, 
to  the  jury  for  their  determination.  That  the  evidence  in  the 
case  was  sufficient  for  submission  to  the  jury  under  count  A  is 
too  clear  for  discussion. 

(2)  The  assignment  of  error  on  this  appeal,  to  which  counsel 
for  appellant  attach- most  importance,  is  the  refusal  of  the  court 
to  grant  a  new  trial  upon  the  ground  that  the  verdict  of  the  jury 
was  contrary  to  the  weight  of  the  evidence.  After  a  most  careful 
consideration  of  the  record,  we  are  not  convinced  that,  under  the 
well-established  rule  of  the  case  of  Cobb  v,  Malone,  92  Ala.  630, 
9  South.  738,  reversible  error  can  be  predicated  upon  this  action 
of  the  court. 

(3)  The  two  remaining  assignments  of  error  relate  to  the 
refusal  of  the  coiirt  to  permit  proof  of  the  details  of  the  difficulty 
between  one  of  the  witnesses  for  plaintiff  and  the  master  me- 
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chanic  for  the  defendant,  and  of  the  fact  of  an  indictment  pend- 
ing against  said  witness,  growing  out  of  the  difficulty,  after  the 
witness  had  admitted  that  he  had  had  a  personal  difficulty  with 
the  said  master  mechanic.  No  questions  were  asked  the  witness 
as  to  any  bad  feeling  existing,  or  any  bias  or  ill  will.  It  is  clear 
that  reversible  error  could  not  be  rested  upon  this  action  of  the 
court. 

We  find  no  error  in  the  record  calling  for  reversal  of  the  cause, 
and  the  judgment  will  accordingly  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


RobertB  v.  Pell  Oty  Mfg.  Co. 

Injury  to  Servant. 

(Decided  June  8,  1916.    72  South.  341.) 

1.  Master  and  Servant;  Injury  to  Servant;  Safe  Place  to  Work. — The  fact 
that  rain  fell  on  the  roof  of  the  building  which  a  servant  was  about  to  repair^ 
making  the  roof  slippery,  did  not  constitute  a  defect  in  the  roof  for  which  a 
master  would  be  liable  to  his  servant  injured  by  falling  thereon. 

2.  Same;  Warning  and  Instructing. — Where  a  nineteen  year  old  em- 
ployee was  injured  by  falling  on  a  roof,  rendered  slippery  after  a  rain,  he 
being  engaged  at  the  time  in  carrying  hot  tar,  the  employer  was  not  negli- 
gent in  failing  to  instruct  or  warn  him,  or  under  any  duty  of  exercising  a 
greater  degree  of  care  than  with  a  servant  of  full  age,  since  the  work  did  not 
involve  any  danger  not  open  to  a  person  of  ordinary  intelligence,  and  there 
was  no  evidence  that  plaintiff  was  not  possessed  of  the  ordinary  intelligence 
of  his  age;  it  being  presumed  that  one  of  plaintiff's  age,  not  shown  to  be  de- 
ficient is  able  to  apprehend  and  avoid  all  danger  that  may  be  discovered  by 
the  exercise  of  ordinary  care. 

3.  Same. — The  master  is  not  under  duty  to  warn  or  instruct  a  servant  as 
to  risks  of  which  the  servant  has  full  knowledge  and  appreciation. 

Appeal  from  St.  Clair  Circuit  Court. 

Heard  before  Hon.  James  E.  Blackwood. 

Action  by  Herman  Roberts,  pro  ami,  against  the  Pell  City- 
Manufacturing  Company,  for  damages  for  injury  suffered  while 
in  its  employment.  Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 
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S.  W.  Tate,  for  appellant.  M.  M.  &  Victor  Smith,  for  ap- 
pellee. 

McCLELLAN,  J. — Herman  Roberts  was  engaged  in  the  ap- 
pellee's service  when  the  personal  injury  described  in  the  com- 
plaint overtook  him.  He  was  then  19  years  of  age.  The  roof  of 
a  building  used  by  appellee  in  its  business  was  being  repaired. 
This  roof  was  made  by  the  spreading  of  hot  tar  on  some  char- 
acter of  more  permanent  surface.  Roberts'  duty  was  to  carry 
by  hand  buckets  (two)  of  hot  tar  from  one  edge  of  the  roof, 
across  the  roof,  to  the  place  where  a  defect  in  the  roof  was  being 
repaired.  He  had  repeatedly  safely  rendered  this  service  during 
that  day,  before  injured.  While  carrying  two  buckets  to  the 
repair  men,  he  fell,  and  in  falling  his  hand  went  into  one  of  the 
buckets  of  hot  tar  and  was  thereby  injured. 

The  complaint  contains  six  counts.  The  first  charged  a  defect 
in  the  condition  of  the  ways,  works,  etc.,  under  the  first  subdivi- 
sion of  the  Employers'  Liability  Act  (section  3910  of  the  Code), 
the  defect  being  alleged  to  be:  "Said  roof  was  defective;  said 
roof  was  slippery;  said  roof  was  wet."  The  second  count  was 
drawn  under  the  second  subdivision  of  the  Employers'  Liability 
Act,  and  alleged  that  the  superintendent  "negligently  permitted 
the  roof  of  said  building  to  be  and  remain  in  a  defective  condi- 
tion," or  "negligently  allowed  said  roof  of  said  building  to  be- 
come wet  and  slippery."  The  third  count,  drawn  to  state  a  cause 
of  action  under  the  third  subdivision  of  the  Employers'  Liability 
Act,  ascribes  the  plaintiff's  injury  to  a  negligent  order  or  orders, 
being  thus  described  therein :  "He  negligently  ordered  the  plain- 
tiflf  to  carry  tar  on  the  roof  of  said  building  when  said  roof  was 
defective,  which  was  known  to  said  Locke,  or  he  could  have  known 
the  same  by  the  exercise  of  reasonable  diligence.  He  negligently 
ordered  plaintiff  to  carry  tar  on  said  roof  when  he  knew  the 
same  to  be  defective.  He  negligently  ordered  plaintiff  to  carry 
tar  on  said  roof  when  he  knew  the  same  was  wet  and  slippery, 
or  he  could  have  known  the  same  by  the  exercise  of  reasonable 
diligence." 

The  fourth  count  impleaded  the  defendant  for  an  alleged 
breach  of  the  common-law  duty  to  furnish  him  a  reasonably  safe 
I)lace  in  which  to  work ;  the  breach  of  this  duty  being  specified  in 
the  count  as  follows;  "The  roof  of  said  building  was  allowed 
to  be  and  remain  wet  and  slippery.  The  roof  of  said  building 
was  allowed  to  be  and  remain  in  a  defective  condition." 
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The  fifth  count  attributed  the  plaintiff's  injury  to  the  negli- 
gent failure  to  warn  him,  "a  minor  and  inexperienced  in  the  du- 
ties which  he  was  required  to  perform,"  of  the  danger  of  the 
work  he  was  directed  to  perform,  and  to  advise  him  how  to  avoid 
danger  from  the  service  in  which  he  was  then  engaged.  The  sixth 
count  charged  a  breach  of  the  same  duty  alleged  in  the  fifth  count. 

(1)  The  court  gave  the  general  charge  for  the  defendant. 
That  action  is  the  basis  of  the  only  error  assigned.  There  was 
no  evidence  to  sustain  material  averments  in  counts  1  to  4,  inclu- 
sive. The  place  at  which  the  plaintiff  received  his  injury  was 
on  the  roof.  At  the  point  where  he  was  injured  no  defect  in  the 
condition  of  the  roof  was  indicated  by  the  evidence.  The  roof 
was,  of  course,  put  there  to  shelter  the  interior  of  the  building 
from  the  elements;  and  manifestly  the  falling  of  rain  on  the 
roof  did  not  constitute  a  condition  of  defect  in  the  roof.  Further- 
more, as  regards  the  third  count,  the  evidence  does  not  show  that 
the  roof  was  slippery  from  the  fall  of  rain  at  the  time  the  plain- 
tiff's superior  directed  him  to  render  the  service  in  which  he  was 
engaged  when  injured.  Indeed,  according  to  the  only  evidence  on 
the  subject,  the  rain  fell  just  as  the  plaintiff  was  starting  on  his 
last  trip  with  the  buckets  of  hot  tar. 

(2,  3)  "The  mere  fact  of  minority  of  a  young  man  19  years 
of  age  does  not  impose  upon  the  master  any  other  or  greater 
degree  of  care  in  respect  to  the  minor  than  would  be  upon  him 
had  the  servant  attained  full  age." — Richards  v.  S.-S.  S.  &  /.  Co., 
146  Ala.  255,  257,  41  South.  288.  There  was  no  evidence  that  the 
plaintiff  was  not  possessed  of  the  ordinary  intelligence  to  be  ex- 
pected of  a  person  of  his  age,  especially  when  referred  to  the 
simple,  commonplace  circumstances  of  the  service  in  which  he 
was  engaged  when  injured.  The  work  in  which  he  was  engaged 
did  not,  could  not,  involve  any  danger  which  was  not  open  to 
any  person  of  ordinary  intelligence  and  observation;  and  so  it 
was  not*  negligent  in  the  master  to  fail  to  instruct  or  warn  him 
of  the  possible  danger  that  might  attend  the  process  of  walking 
on  the  roof  after  rain  had  fallen  upon  it.  It  is  to  be  presumed 
that  one  of  plaintiff's  age,  not  shown  to  be  deficient  in  intelligence, 
is  able  to  apprehend  and  avoid  all  patent  dangers  that  may  be  dis- 
covered by  the  exercise  of  ordinary  care  and  prudence. — Rich- 
ards V,  S.'S,  S,  &  L  Co.,  supra;  Robertson  v.  T.  C.  /.  <fe  R.  Co.,  174 
Ala.  589,  56  South.  710;  Worthington  v.  Goforth,  124  Ala.  656, 
26  South.  531.   It  is  not  conceivable  that  a  normally  intelligent 
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young  man  of  plaintiff's  years  would  be  ignorant  of  the  common- 
place suggestion  of  prudence  that  the  falling  of  rain  on  the  roof 
might  or  would  render  a  footing  thereon  insecure.  The  master 
is  not  obliged  to  warn  or  instruct  the  servant  in  respect  of  risks 
of  which  the  servant  has  full  knowledge  and  appreciation. — Jones 
V.  T.  C,  /.  &  R.  Co.,  163  Ala.  26,  270,  50  South.  1017. 

The  cases  of  Ala.  M.  R.  R.  Co.  v.  Marcus,  128  Ala.  355,  30 
South.  679,  and  Alabama  Steel  &  Wire  Co.  v.  Wrenn,  136  Ala. 
475,  34  South.  970,  cited  on  appellant's  brief,  involve  the  differ- 
entiating factor  of  a  minor's  service  with  or  about  machinery. 

The  general  affirmative  charge  requested  for  defendant  was 
its  due.    The  judgment  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Kegley  t;.  Rosser?  etal* 

Bill  to  Quiet  Title. 

(Decided  May  18,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  381.) 

1.  Quieting  Title;  Burden  of  Proof. — Where  the  action  was  to  quiet  title 
under  the  statute,  and  the  undisputed  evidence  shows  that  both  parties  claim 
title  from  a  common  source,  the  respondents  under  a  will,  and  the  complain- 
ants by  conveyance  during  the  lifetime  of  a  common  grantor,  the  burden 
rests  on  the  complainant  to  show  such  conveyance,  and  not  on  "respondents 
to  negative  the  conveyance. 

2.  Same;  Evidence. — In  this  action  the  evidence  is  held  to  be  insufficient 
to  prove  the  execution  and  delivery,  for  a  consideration,  of  a  valid  deed  dur- 
ing the  lifetime  of  the  common  grantor. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  Henry  B.  Foster. 

Bill  by  G.  R.  Kegley  against  Mantie  Rosser  and  others,  to 
quiet  title.  From  a  decree  dismissing  the  bill  complainants  ap- 
peal.   Affirmed. 

Wright  &  Fite,  for  appellant.  Traweek  &  Dodson,  for  ap- 
pellee. 
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MAYFIELD,  J. — ^Appellant  filed  his  bill  against  appellees,  to 
determine  and  to  quiet  title  to  lands,  as  is  authorized  by  statute. — 
Code,  §§  5443-5449.  The  suit  proceeded  to  final  decree.  The 
hearing  was  on  bill  and  answer,  and  proof  introduced  by  both 
parties.  The  chancellor,  or  the  judge  of  the  Tuscaloosa  county 
law  and  equity  court,  on  this  hearing  dismissed  the  bill,  and 
complainant  appeals. 

It  is  first  insisted  by  appellant  that  the  trial  judge  erred,  to 
appellant's  prejudice,  in  holding  that  the  burden  of  proof  was 
on  complainant  to  establish  his  title.  The  opinion  of  the  judge  is 
set  out  in  the  brief,  and  parts  of  it  are  pointed  out  as  showing 
the  error  into  which  the  judge  fell.  We  do  not  agree  with  counsel 
for  appellant  that  the  trial  judge  so  ruled,  or  that  the  result  would 
or  should  have  been  different  if  he  had  so  ruled. 

(1)  While  the  proceeding  under  the  statute,  when  there  is  no 
cross-bill,  is  to  test  or  determine  the  defendant's  title,  and  not 
that  of  the  complainant  (and  if  the  defendant  attempts  to  claim 
and  to  show  title  the  burden  is  on  him,  of  course,  to  do  so) ,  yet 
that  rule  is  of  no  value  in  a  case  like  this  where  the  whole  pro- 
ceeding— ^bill,  answer,  and.  complainant's  answers  to  interroga- 
tories, which  are  in  the  nature  of  answers  to  a  bill  of  discovery — 
shows  that  the  complainant  and  the  respondents  both  claim  title 
through  a  common  source.  The  undisputed  evidence  shows  that 
the  lands  in  question  once  belonged  to  Matt  Rosser,  and  that  both 
parties  claim  title  from  him,  the  complainant,  through  convey- 
ance from  Matt  Rosser  and  wife  to  one  Newton  and  from  Newton 
to  complainant,  while  the  respondents  claim  as  heirs  of  Matt,  who 
died  intestate.  So  the  record  shows  without  dispute  that  the 
respondents  have  title,  unless  the  title  passed  out  of  Matt  before 
his  death.  It  was  certainly  not  on  respondents  to  prove  the  nega- 
tive— ^that  it  had  not  passed  out — ^neither  ten  nor  twenty  years 
having  elapsed  since  it  is  indisputably  shown  to  have  been  pos- 
sessed by  Matt.  Consequently,  the  trial  court  was  correct,  in 
reference  to  the  pleadings  and  the  proof  in  the  case  on  trial,  in 
this  statement : 

"The  complainant  has  assumed  the  burden  of  proving  the  exe- 
cution of  an  alleged  deed  from  Matt  Rosser  and  his  wife,  Mentie 
Rosser,  to  H.  Newton.  The  complainant  claims  to  derive  title  by 
a  deed  executed  by  N.  Newton  and  wife  on  the  2nd  day  of  Febru- 
ary, 1911,  and  filed  for  record  in  the  office  of  the  judge  of  probate 
of  Tuscaloosa  county  on  the  2d  day  of  February,  1911,  and  duly 
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recorded  in  Deed  Book  No.  83,  p.  16.  The  complainant  claims 
that  his  grantor,  H.  Newton,  acquired  title  by  deed  of  conveyance 
from  Matt  Rosser  and  his  wife,  Mentie  Rosser,  in  the  year  1908 
or  1909.  The  complainant  claims  that  the  deed  has  been  lost  and 
never  filed  for  record  in  the  probate  office." 

(2)  We  also  agree  with  the  trial  judge  in  his  conclusion 
wherein,  after  fully  reviewing  the  evidence,  he  says : 

"The  court  is  not  at  all  satisfied  by  the  evidence  that  a  deed 
to  the  particular  lands  in  question  was  ever  executed  to  Newton, 
or  that  Matt  Rosser  was  ever  paid  for  the  same,  nor  is  there  any- 
thing in  the  evidence  which  the  court  can  find  which  shows  what 
the  real  consideration  for  the  conveyance  was." 

All  the  evidence  in  this  case  has  been  carefully  examined,  and 
without  the  indulgence  of  any  presumption  in  favor  of  the  finding 
of  the  trial  judge ;  and  we  have  reached  the  conclusion  that  the 
decree  is  correct  and  should  be  affirmed. 

Affirmed. 

Andeeson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Mizamore  v.  Berglin. 

Bill  to  Enforce  Trust. 

(Decided  June  8,  1916.    72  South.  347.). 

1:  Vendor  a»d  Purchaser ;  Right  as  Between  Parties;  Perfection  of  Title 
by  Purchaser;  Estoppel—Where  a  purchaser  of  land  under  an  option  con 
tract,  while  holding  possession  under  the  contract,  secured  two  quit  claim 
deeds,  each  for  a  third  of  the  land,  the  grantors  therein  being  led  to  belief 
that  in  making  the  deeds  they  were  aiding  the  purchaser  in  perfecting  his 
title,  and  were  m  effect  ratifying  previous  deeds  made  by  them,  but  which  did 
not  appear  in  the  record  chain  of  title,  such  purchaser  was  estopped  from 
setting  up  the  title  thus  acquired  m  opposition  to  the  title  of  his  vendor. 

2.  Trusts;  CoMtructive;  Nature.— Where  a  vendee  in  possession  under  a 
contact,  obtains  deeds  merely  to  clear,  title  and  ratify  previous  deeds,  a  con- 
fitructive  trust  arises  therefrom  imposed  by  equity,  and  growing  out  of  the 
violation  of  duty,  but  not  resting  on  contract.  k  "ut  oi  tne 

3.  Vendor  and  Purchaser;  Perfecting  Title;  Reimbursement.— Where  the 

purchaser  expends  nothing  m  acquiring  his  quit  claim  deed,  the  equitable 
principle  that  he  is  entitled  to  reimbursement  for  what  he  has  paid  to  per^ 
feet  his  title,  is  without  application.  f    u  tu  pci 
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Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  John  Berglin  against  Harry  L.  Mizamore  to  enforce  a 
vendor's  lien,  and  for  other  purposes.  Decree  for  complaint  and 
respondent  appeals.    Affirmed. 

The  bill  in  this  case  was  filed  by  the  appellee  against  the  ap- 
pellant and  shows  the  following  facts : 

The  complainant  is  the  owner  of  320  acres  of  land  described 
in  the  bill,  and  has  owned  the  same  for  many  years.  The  said 
land  was  formerly  owned  by  one  E.  R.  Schowalter,  who  died  in 
1889,  leaving  as  his  sole  heirs  three  children,  Volnay  McR.  Scho- 
walter, Percy  R.  Schowalter,  and  Blanche  S.  Broadwood.  In 
1894,  the  estate  was  divided  among  these  heirs,  the  land  described 
in  the  bill  falling  to  Percy  R.  Schowalter,  being  deeded  to  him 
by  the  other  two  heirs  (  all  the  parties  being  of  age) .  But  said 
deed  was  not  recorded  and  is  unaccounted  for,  it  being  alleged 
that  the  same  was  either  lost  or  mislaid.  The  title  of  complain- 
ant is  shown  to  have  been  derived  as  follows:  Mortgage  deed 
from  said  Percy  R.  Schowalter  to  Aaron  Moog,  dated  August  20, 
1896,  and  duly  recorded ;  deed  of  foreclosure  from  Aaron  Moog, 
mortgagee,  to  one  Silas  Matson,  and  by  mesne  conveyance  from 
said  Matson  to  complainant. 

The  bill  further  alleges  that  during  the  month  of  May,  1914, 
the  respondent  entered  into  negotiations  with  the  complainant 
for  the  purchase  of  said  land,  and,  with  the  consent  of  the  com- 
plainant, entered  into  possession  thereof;  and  that,  while  enjoy- 
ing such  possession,  respondent,  in  March,  1915,  discovered  that 
there  was  a  defect  in  the  record  title  of  the  complainant,  in  that 
the  records  did  not  show  a  conveyance  of  the  interest  of  the  heirs 
to  Percy  R.  Schowalter.  Thereupon,  it  is  alleged,  the  said  re- 
spondent caused  to  be  prepared  deeds,  to  be  executed  by  said  Vol- 
nay M.  Schowalter  and  Blanche  S.  Broadwood,  conveying  to  him- 
self all  right,  title,  and  interest  in  said  land  which,  according  to 
the  record,  amount  to  an  undivided  two-thirds  interest.  It  is 
further  alleged  that,  in  procuring  said  deeds,  the  respondent  rep- 
resented to  the  parties  that  he  desired  to  obtain  the  same  merely 
to  perfect  the  title  acquired  by  complainant  and  in  order  to 
ratify  the  mortgage  theretofore  executed  by  said  Percy  R.  Scho- 
walter, and  to  remove  any  question  or  doubt  as  to  the  validity  of 
the  title.  The  deeds  were  accordingly  executed,  no  consideration 
therefor  having  been  paid  by  the  respondent,  the  grantors  being 
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desirous  of  ratifying  their  previous  deed  of  partition  to  their 
brother,  since  deceased.  It  is  then  alleged  that  the  respondent 
had  these  deeds  recorded  and  is  now  setting  up  title  to  an  undi- 
vided two-thirds  interest  in  said  land,  adverse  to  the  title  of 
complainant,  and  is  attempting  to  sell  portions  of  the  land  and  to 
incumber  it  by  mortgage.  The  prayer  of  the  bill  is  that  respond- 
ent be  declared  by  the  court  to  hold  whatever  title  he  may  have 
acquired  under  the  deeds  above  noted,  as  trustee  for  the  com- 
plainant, and  not  in  his  own  right,  and  that  he  be  restrained  from 
asserting  any  title  to  said  land  by  virtue  of  said  deed. 

The  answer  admits  the  option  contract  and  the  acquiring  of 
the  deeds  as  set  forth  in  the  bill,  and  that  respondent  now  asserts 
title  to,  and  claims  ownership  of  an  undivided  two-thirds  inter- 
est in  the  land.  The  answer  denies  that  complainant  was  the 
owner  of  the  land,  and  alleges  that  he  in  fact  owned  only  a  one- 
third  interest  therein.  It  admits  the  source  of  title  as  set  up  in 
the  bill,  and  alleges  that  respondent  went  into  the  possession  of 
the  land  at  his  own  expense  and  peril ;  and  that,  after  he  had 
secured  from  complainant  the  option  to  buy,  he  discovered  that 
complainant  owned  only  a  one-third  interest,  whereupon  he  se- 
cured the  deeds  referred  to  in  the  bill,  but  the  answer  denies  that 
such  deeds  were  secured  upon  any  false  representation. 

Upon  submission  of  the  cause  for  final  decree  on  the  pleadings 
and  the  proof  the  chancellor  awarded  the  relief  sought  by  com- 
plainant, declaring  the  respondent  to  hold  the  title  in  trust  for 
complainant  and  restraining  him  from  asserting  title  to  the  land 
acquired  by  the  said  deeds  in  opposition  to  the  complainant. 
From  this  degree,  the  respondent  prosecutes  this  appeal. 

RiCKARBY  &  AusTiLL,  for  appellant.  Leslie  Hall,  and  W,  C. 
Beebe,  for  appellee. 

GARDNER,  J. —  (1)  The  relationship  of  vendor  and  vendee 
has,  so  far  as  the  question  here  involved  is  concerned,  been  lik- 
ened unto  that  of  landlord  and  tenant.  As  said  by  this  court  in 
Potts  V,  Coleman,  67  Ala.  225 :  "The  vendee,  though  not  strictly 
a  tenant  of  the  vendor,  and  though  the  technical  relation  of  land- 
lord and  tenant  is  not  created,  is  estopped  from  denying  the  title 
of  the  vendor,  upon  principle  and  reasoning  like  that  which  es- 
tops the  tenant  from  disputing  the  title  of  the  landlord ;  and  the 
estoppel  applies  to  whoever  may  acquire  possession  from  the 
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vendee. — Jackson  v.  Harder,  4  Johns.  (N.  Y.)  202  [4  Am.  Dec. 
262]  ;  Jackson  v.  Dubois,  4  Johns.  (N.  Y.)  220;  Jackson  v.  Walk- 
er, 7  Cow.  (N.  Y.)  643;  Jackson  v.  Spear,  7  Wend.  (N.  Y.)  403; 
Russell  V.  Irwin,  38  Ala.  44," 

The  following  quotation  finds  frequent  reference  in  our  cases : 
"  'Whenever  one  person  is  placed  in  such  relation  to  another,  by 
the  act  or  consent  of  that  other,  or  the  act  of  a  third  person,  or 
of  the  law,  that  he  becomes  interested  for  him,  or  interested  with 
him,  in  any  subject  of  property  or  business,  he  is  prohibited  from 
acquiring  rights  in  that  subject,  antagonistic  to  the  person  with 
whose  interests  he  has  become  associated. — Davis  v.  Hamlin,  108 
111.  40  [48  Am.  Rep.  Ml]:'— Scottish  U.  &  N.  I.  Co.  v.  Dangaix, 
1C3  Ala.  394, 15  South.  956 ;  Kent  v.  Dean,  128  Ala.  600,  30  South. 
543. 

The  evidence  in  this  case  clearly  shows  that  the  respondent 
to  the  bill  secured  from  the  complainant  a  contract  in  writing, 
designated  "an  option  contract,"  for  the  purchase  of  the  land 
described  in  the  bill ;  and  that,  by  virtue  of  such  contractual  rela- 
tion, he  was  by  complainant  placed  in  possession  of  the  land,  and 
has  ever  since  remained  in  the  possession  thereof.  It  further 
appears  as  clearly  etsablished  that,  while  holding  such  possession 
under  said  option  contract,  respondent  secured  the  two  deeds 
referred  to  in  the  bill,  and  he  now  sets  up  the  title  thus  acquired 
in  hostility  to  that  of  complainant,  his  vendor. 

We  think  it  sufficiently  established  by  the  evidence  that  the 
grantors  were  led  to  believe  that  in  making  these  deeds  they  were 
in  fact  aiding  the  complainant  in  perfecting  his  title,  and  were  in 
effect  ratifying  their  previous  transfer  of  title  to  their  brother, 
since  deceased.  The  facts  that  the  respondent,  after  securing  the 
option  contract,  was  placed  in  possession  of  the  land  by  the  con- 
sent of  complainant,  and  that  he  held  the  possession  under  said 
"option,"  are  not  only  clearly  shown  by  the  testimony  for  com- 
plainant, but  are  admitted  by  respondent,  who  testified  as  fol- 
lows :  "I  went  into  possession  of  the  land  under  the  option  from 
John  Berglin,  and  that  is  the  way  I  claimed  the  land  up  to  the 
time  I  got  these  quitclaim  deeds.' 

When  the  respondent  had  the  land  "abstracted"  he  discovered 
the  defect  in  the  record  title,  as  the  deeds  to  said  Percy  R.  Scho- 
walter  had  not  been  recorded ;  but  there  is  nothing  to  show  that 
there  existed  any  actual  defect  in  the  title  of  complainant.  Under 
the  facts  here  established,  the  respondent  is  estopped  from  set- 
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ting  up  his  title  acquired  in  opposition  to  that  of  his  vendor,  and 
he  will  be  held  to  hold  the  title  thus  acquired  as  in  trust  for  com- 
plainant. The  general  rule  is  stated  in  the  text  in  39  Cyc.  1617, 
as  follows :  "Since  a  purchaser  in  possession  under  his  vendor 
is  estopped  to  dispute  the  latter's  title,  it  follows  that  under  ad- 
verse circumstances  he  cannot  acquire  and  assert,  as  against  his 
vendor,  any  adverse  title  to  the  property.  This  rule  applies  both 
at  law  and  in  equity,  and  ordinarily  without  regard  to  whether 
the  vendor  at  the  time  of  the  contract  had  title  to  the  property. 
The  rule  does  not  mean  that  the  purchaser  is  absolutely  precluded 
from  acquiring  an  adverse  title  or  that  by  so  doing  he  will  forfeit 
his  rights  under  the  original  contract;  but,  if  he  does  acquire  such 
a  title,  it  will  inure  to  the  benefit  of  the  vendor,  and  he  will  only 
be  entitled  to  reimbursement  for  his  outlay." 

There  are  qualifications  and  exceptions  to  the  general  rule. 
See  39  Cyc.  1618.  This  general  rule  is  well  established  in  this 
state:  "The  vendee  cannot  dispute  the  title  of  the  vendor,  nor 
set  up  an  outstanding  title  to  defeat  his  recovery." — Seabury  v. 
Stewart,  22  Ala.  207,  58  Am.  Dec.  254. 

Also  applicable  here  is  the  following  from  Muvford  v.  Pearce, 
80  Ala.  459 :  "The  appellant  was  clearly  estopped  from  setting 
up  adversely  to  the  appellee,  who  was  his  vendor,  the  title  which 
he  acquired  at  the  administrator's  sale.  *  *  *  He  was  in 
possession  of  the  lands  under  the  purchase  from  appellant ;  and 
the  irresistible  inference  from  the  entire  testimony  and  all  the 
facts  of  the  case  is  that  this  purchase  was  made,  by  agreement 
of  parties,  merely  for  the  purpose  of  perfecting  the  title.  The 
land  was  worth  about  $2,000,  and  the  amount  paid  by  Munford 
for  the  title  obtained  at  the  administrators  sale  was  only  the 
nominal  sum  of  $22.  It  does  not  appear  that  he  ever  thought  of 
referring  his  possession  to  this  title,  until  the  institution  of  this 
present  suit.  He  is  precluded,  under  this  state  of  facts,  from  dis- 
puting the  title  of  his  vendor  from  whom  his  possession  was 
acquired. — Bliss  v.  Smith,  1  Ala.  273 ;  Helvenstein  v.  Higgason, 
35  Ala.  259." 

(2)  A  vendee  thus  acquiring  a  title  in  hostility  to  his  vendor, 
while  retaining  possession  obtained  under  his  purchase  con- 
tract, is  held  to  be  a  trustee  for  his  vendor  under  the  theory 
of  constructive  trusts.  Such  a  trust  does  not  arise  by  virtue  of 
any  contract  or  agreement  between  the  parties,  but  is  imposed 
by  equity  and  grows  out  of  the  violation  of  a  duty  which  the 
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purchaser  owes  to  his  vendor.  Speaking  to  the  question  of  con- 
structive trusts,  Mr.  Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence (volume  3,  §  1044)  says:  "Constructive  trusts  include  all 
those  instances  in  which  a  trust  is  raised  by  the  doctrine  of 
equity  for  the  purpose  of  working  out  justice  in  the  most  efficient 
manner,  where  there  is  no  intention  of  the  parties  to  create  such ' 
a  relation,  and,  in  most  cases,  contrary  to  the  intention  of  the 
one  holding  the  legal  title,  and  where  there  is  no  express  or  im- 
plied, written  or  verbal,  declaration  of  the  trust.  They  arise 
when  the  property  thus  obtained  is  held  in  hostility  to  his  bene- 
ficial rights  of  ownership.  As  the  trusts  of  this  class  are  imposed 
by  equity,  contrary  to  the  trustee's  intention  and  will,  upon  prop- 
erty in  his  hands,  they  are  often  termed  trusts  in  invitum ;  and 
this  phrase  furnishes  a  criterion  generally  accurate  and  sufficient 
for  determining  what  trusts  are  truly  'constructive.'  An  exhaus- 
tive analysis  would  show,  I  think,-  that  all  instances  of  construc- 
tive trusts  properly  so  called  may  be  referred  to  what  equity  de- 
nominates fraud,  either  actual  or  constructive,  as  an  essential 
element,  and  as  their  final  source." 

The  following  apt  quotations  are  found  in  the  case  of  Petroski 
i\  Minzgohr,  144  Mich.  356,  108  N.  W.  77,  115  Am.  St.  Rep.  451 : 

"The  vendor  and  vendee  (of  lands)  stand  in  the  relation  of 
landlord  and  tenant;  the  vendee  cannot  disavow  the  vendor's 
titled— Gallowaij  r,  Fivlcy,  12  Pet.  264,  9  L.  Ed.  1079. 

"After  doing  homage  to  his  vendor's  title  by  purchase  and 
entry  under  it,  the  vendee  will  not  be  tolerated  to  repudiate  his 
allegiance  to  it,  and  transfer  it  to  another  title  acquired  whilst 
thus  in  possession.  If  such  after-acquired  title  should  be  para- 
mount, the  vendee  shall  be  esteemed  as  holding  it  in  trust  for  his 
vendor,  as  having  provided  it  to  support  and  maintain  his  posses- 
sion and  his  right  under  his  original  vendor.  Whilst  a  court  of 
equity  holds  the  vendee  to  entire  good  faith  to  his  vendor,  and 
will  not  allow  him  to  get  in  an  outstanding  title  or  incumbrance, 
and  set  it  up  in  opposition  to  his  vendor,  yet  it  will  lend  its  aid  to 
reimburse  all  reasonable  advances  expended  to  fortify  the  title. 
At  the  same  time  it  will  rebuke  every  attempt  by  the  purchaser 
to  betray  or  invalidate  the  title." — Kirkpatrick  v.  Miller,  50  Miss. 
521. 

"A  vendee  under  articles  may  set  up  an  outstanding  title  not 
in  himself,  but,  when  he  buys  such  title,  he  is  trustee  of  his 
vendor,  and  is  entitled  only  to  what  he  paid  to  perfect  the  title." 
—Stephev.s  i\  Black,  77  Pa.  138. 
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See,  also,  Frink  v.  Thomas,  20  Or.  265,  25  Pac.  717,  12  L.  R. 
A.  239 ;  Deming  i\  Lee,  174  Ala.  410,  56  South.  921. 

(3)  As  the  evidence  clearly  shows  that  respondent  expended 
nothing  in  acquiring  the  quitclaim  deed,  the  equitable  principle 
of  reimbursement  is  without  application.  The  trust  sought  to  be 
established  in  this  case  is  one  created  by  operation  of  law,  and 
not  a  trust  created  or  declared  by  the  parties.  The  authorities 
relied  upon  by  counsel  for  appellant  are  therefore  not  in  point. 

The  decree  of  the  chancellor  is  affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Guin,  ei  al.  v.  Grasselli  dieinical  Co. 

Assumpsit. 

(Decided  May  11,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  413.) 

1.  Pleading;  Non  Est  Factum. — A  plea  setting  up  that  the  notes  sued  on 
were  not  executed  by  defendant,  or  by  anyone  authorized  to  bind  him  in  the 
premises,  being  in  Code  form  and  properly  verified,  is  good  as  a  plea  of  non 
est  factum. 

2.  Partnership;  Action;  Burden  of  Proof. — Under  §  3969,  Code  1907,  one 
who  sues  a  partnership  need  not  prove  the  existence  of  a  partnership  unless 
its  existence  is  denied  by  sworn  plea. 

3.- Same;  Evidence. — Declaration  of  one  person  as  to  the  existence  of  a 
partnership  between  himself  and  another  person,  is  not  admissible  against 
such  other  person  to  prove  the  partnership,  unless  made  in  the  presence  of 
the  other  person,  or  comes  within  the  exception  to  exclusion  of  hearsay  evi- 
dence. 

4.  Same. — The  statement  of  one  person  as  to  the  existence  of  a  partner- 
ship with  defendant  will  not  be  held  to  have  been  erroneously  admitted, 
where  the  witness  testifying  to  such  statement,  also  testified  Uiat  he  was 
referred  to  defendant  and  had  a  conversation  with  him  at  the  time  as  to  the 
transaction. 

5.  Same;  General  Repute. — The  existence  of  a  partnership  cannot  be 
proved  by  general  repute;  but  if  there  is  other  evidence  tending  to  show  the 
partnership,  general  notoriety  is  competent  to  charge  one  of  the  community 
with  knowledge  of  it. 

6.  Same. — Where  a  retired  partner  knew  of  a  rumor  that  he  was  still  in 
the  firm,  evidence  of  general  repute  was  competent  as  tending  to  show  that 
he  permitted  himself  to  be  held  out  as  one  of  the  firm. 

7.  Same;  Burden  of  Proof. — ^Where  a  person  sued  as  a  member  of  a  part- 
nership, denied  membership  by  a  properly  verified  plea,  the  burden  was  on 
the  one  suing  to  prove  membership. 
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8.  Same. — ^If  one  sued  as  a  member  of  a  partnership,  denies  membership 
and  proves  that  he  was  not  a  member,  the  burden  was  on  plaintiff  to  show 
that  he  held  himself  out  as  a  member,  or  permitted  himself  to  be  held  out  as 
such. 

9.  Same;  Continuance;  Presumption. — Where  a  partnership  has  been 
proved  to  exist,  its  existence  will  be  presumed  to  continue  until  dissolution  is 
proven. 

10.  Pleading;  Construction;  Demurrer. — On  demurrer  a  pleading  will  be 
construed  most  strongly  against  the  pleader. 

11.  Partnership;  Pleading. — Where  one  is  sued  on  a  note  as  a  member  of  a 
partnership  maker,  and  merely  denies  that  he  was  a  member,  and  alleges 
that  at  the  time  of  the  transaction  the  holder  of  the  note  had  legal  notice 
that  he  was  not,  his  plea  was  demurrable,  since  it  did  not  specifically  deny 
that  he  was  a  member  when  the  note  was  given. 

Appeal  from  Lamar  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Assumpsit  by  Grasselli  Chemical  Co.  against  J.  C.  Guin  and 
another.  Judgment  for  plaintiff  and  defendants  appeal.  Affirmed 
in  part,  and  in  part  reversed  and  remanded. 

The  plaintiff  stated  his  case  in  several  counts  based  on  promis- 
sory notes,  and  on  the  common  count.  J.  C.  Guin  filed  separate 
pleas,  as  follows : 

"The  defendant  J.  C.  Guin  for  answer  to  complaint  says  that 
the  notes  upon  which  action  was  founded  were  not  executed  by 
him,  or  by  any  one  authorized  to  bind  him  in  the  premises,  and  he 
makes  oath  that  this  is  true." 

The  plea  was  verified  in  the  usual  form. 

Plea  10 :  '*J.  C.  Guin  says  that  at  the  time  this  cause  of  action 
arose  that  he  was  not  a  member  of  the  firm  of  Guin  Bros.,  and 
that  plaintiff  in  this  cause  had  legal  notice  he  was  not  a  member 
of  the  firm  of  Guin  Bros.,  at  the  time  of  the  sale  of  the  fertilizer, 
and  he  makes  oath  that  this  plea  is  true." 

This  plea  is  also  verified. 

The  following  charges  were  given  for  plaintiff:  (15)  '*! 
charge  you,  gentlemen,  that  the  burden  is  on  defendant  J.  C. 
Guin  to  show  that  he  was  not  a  member  of  the  firm  of  Guin 
Bros.,  or  that  he  did  not  hold  himself  out,  or  permit  himself  to 
be  held  out  as  a  partner." 

(14)  "When  a  partnership  is  shown  to  exist,  it  will  be  pre- 
sumed to  have  continued  until  it  has  been  dissolved  and  ceased 
to  do  business  in  that  name." 

W.  A.  GuNTER,  and  Kelly  &  Young,  for  appellant.  Walter 
Nesmith,  for  appellee. 
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ANDERSON,  C.  J.— (1)  Defendant  J.  C.  Guin's  plea  D  was  a 
good  plea  of  non  est  factum  and  was  in  Code  form  and  was  a  good 
answer  to  the  counts  on  the  notes,  and  the  trial  conrt  erred  in 
sustaining  the  demurrer  to  same. 

(2)  Plea  10,  by  J.  C.  Guin,  denying  the  partnership,  was  to 
each  count  separately  and  severally,  and,  whether  a  good  defense 
or  not  to  the  counts  on  the  notes  (Bank  of  Waynesboro  v.  Heal- 
ing  Springs  Comparnf,  163  Ala.  495,  50  South.  882),  was  good  to 
the  common  counts,  and  the  trial  court  erred  in  sustaining  the 
demurrer  to  same.  We  cannot  say  that  the  defendant  J.  C.  Guin 
got  the  benefit  of  same,  under  the  general  issues ;  as  the  plaintiff 
did  not  have  to  prove  the  partnership  unless  denied  by  a  special 
verified  plea. — Code  1907,  §  3969.  Nor  can  we  say  that  the  error 
as  to  plea  10  was  cured  by  overruling  the  demurrer  to  plea  14 ;  as 
the  latter  was  broader  than  the  former. 

(3,  4)  The  declarations  of  one  person  as  to  the  existence  of  a 
partnership  between  himself  and  another  person  are  not  admis- 
sible evidence  against  the  latter  to  prove  the  fact  of  partnership, 
unless  they  were  made  in  his  presence  or  fall  within  the  excep- 
tion to  the  general  rule  excluding  hearsay  evidence. — Humes  v. 
O'Bryan,  74  Ala.  64.  While  the  statement  of  Lee  Guin  to  Troy 
that  he  and  J.  C.  Guin  composed  the  firm  would  be  inadmissible 
if  it  stood  alone,  yet  the  trial  court  cannot  be  reversed  for  this 
ruling  when  the  statement  is  taken  in  connection  with  the  further 
facts  that  the  said  Lee  Guin  referred  the  salesman  Troy  to  J.  C. 
Guin,  whom  he  went  to  see,  and  told  that  he  had  been  referred  to 
him  by  the  said  Lee  in  reference  to  purchasing  the  fertilizer  in 
question  and  the  conversation  then  had  with  said  J.  C.  Guin  with 
reference  to  the  firm  of  Guin  Bros,  and  the  purchase  and  ship- 
ment of  the  goods  in  question. 

5,  6)  The  existence  of  partnership  cannot  be  proved  by  gen- 
eral repute ;  yet,  when  the  fact  is  otherwise  established,  general 
notoriety  in  the  neighborhood  may  be  proved  as  competent  evi- 
dence, to  charge  a  resident  in  such  community  with  knowledge 
of  it—Tenn.  Co.  v.  Linn,  123  Ala.  112,  26  South.  245,  82  Am.  St. 
Rep.  108 ;  Humes  v.  O'Bryan,  74  Ala.  64 ;  Woods  v.  Montevallo 
Co.,  84  Ala.  564, 3  South.  475,  9  Am.  St.  Rep.  393.  The  defendant 
J.  C.  Guin  admitted  the  previous  existence  of  the  partnership, 
and  the  fact  that  there  was  a  general  rumor  in  the  neighborhood 
where  he  resided  that  it  continued  to  exist  was  a  circumstance  to 
show  that  he  knew  of  same  and  held  or  permitted  himself  to  be 
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held  out  as  a  partner,  and  took  no  steps  to  counteract  or  repudiate 
the  general  report.  The  trial  court  did  not  commit  reversible 
error  in  permitting  the  witness  Clardy  to  testify  that  G.  L.  and 
J.  C.  Guin  were  looked  upon  and  generally  regarded  as  partners 
in  the  neighborhood  subsequent  to  the  claimed  dissolution. 

(7, 8)  Charge  15,  given  for  the  plaintiff,  misplaced  the  burden 
of  proof;  as  the  existence  of  the  partnership  was  denied  by  a 
sworn  plea,  and  that  put  the  burden  of  proving  the  partnership 
upon  the  plaintiff. — Code  1907,  §  3969.  Morever,  had  there  been 
no  special  plea  denying  the  partnership,  it  would  have  only  been 
incumbent  upon  J.  C.  Guin  to  show  he  was  not  a  member  of  the 
firm,  and,  if  he  did  this,  it  would  have  been  incumbent  upon  the 
plaintiff,  in  order  to  hold  him  liable  to  prove  that  he  held  himself 
out  or  permitted  himself  to  be  held  out  as  a  partner. 

(9)  Charge  14,  given  for  the  plaintiff,  states  the  law.  Where 
a  partnership  has  been  proven  to  exist,  its  existence  will  be  pre- 
sumed to  continue  until  a  dissolution  is  proved. — Reybold  v. 
Dodd,  1  Har.  (Del.)  401,  26  Am.  Dec.  401;  Irhy  v.  Brigham,  9 
Humph.  (Tenn.)  750.  Plaintiff's  given  charge  13  could  have 
well  been  refused,  as  it  falls  short  of  charge  14,  and  ignored  the 
defendant's  proof  of  dissolution  and  was  calculated  to  mislead. 

The  judgment  of  the  circuit  court  is  affirmed  as  to  G.  L.  Guin, 
and  is  reversed  and  remanded  as  to  the  administrator  of  J.  C. 
Guin. — Steed  v.  Bamhill,  71  Ala.  157. 

Affirmed  in  part,  reversed  in  part,  and  remanded. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 

ON  REHEARING. 

ANDERSON,  C.  J.— (10, 11)  Upon  a  reconsideration  of  plea 
10  we  are  of  the  opinion  that  the  trial  court  did  not  err  in  sus- 
taining the  plaintiff's  demurrer  to  same.  It  did  not  deny  the 
existence  of  the  partnership  when  the  debt  was  contracted  or 
when  the  note  was  given,  but  "when  the  cause  of  action  arose." 
J.  C.  Guin  may  not  have  been  a  partner  when  the  cause  of  action 
arose,  but  may  have  been  when  the  debt  was  contracted,  or  when 
the  note  was  executed.  The  latter  part  of  the  plea  does  not  cure 
this  defect.  It  says  that  the  plaintiff  had  notice  that  he  was  not 
a  partner  when  the  debt  was  contracted,  but  does  not  aver  as  a 
fact,  that  he  was  not  a  partner  at  the  time,  and  pleading  must  be 
construed  more  strongly  against  the  pleader  on  demurrer. 
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The  original  opinion  is  to  this  extent  modified,  and  the  appli- 
cation for  rehearing  is  overruled. 

McClellan,  Sayre  and  Gardner,  JJ.,  concur. 


Allgood,  Auditor,  r.  Stallings,  et  al. 

Mandamus. 

(Decided  June  8,  1916.    72  South.  83.) 

1.  Taxation;  Tax  Commission;  Expenses. — The  provision  of  §  2222,  Code 
1907,  limits  the  expenses  incurred  within  a  fiscal  year  by  the  State  Tax 
Commission  to  the  sum  of  $25,000,  and  inhibits  the  payment  of  the  expenses 
of  one  fiscal  year  out  of  the  funds  allowed,  within  Uie  prescribed  limits,  for 
the  discharge  of  expenses  incurred  during  another  fiscal  year,  but  does  not 
prevent  the  actual  payment  of  the  expenses  out  of  the  funds  allowed  fo_r  the 
year  after  the  year  has  expired. 

2.  Same;  Attorneys. — The  approval  by  the  Governor  of  the  account  of 
claimant  for  services  as  attorneys  in  tax  cases  for  the  years  1912-3,  to  be 
paid  out  of  any  special  appropriation,  or  out  of  the  general  appropriation  for 
the  years  1914-5,  establishes  the  employment  of  the  claimants  and  fixes  their 
compensation  under  the  provisions  of  §  2241,  Code  1907. 

3.  Same. — Neither  the  Governor  nor  the  State  Tax  Commission  can 
charge  the  appropriation  for  the  fiscal  years  1914  or  1915,  with  expenses 
incurred  during  the  fiscal  years  1912  and  1913,  nor  direct  that  the  agreed 
amount  due  attorneys  employed  in  tax  cases  should  be  paid  out  of  some  spe- 
cial appropriation  to  be  subsequently  made,  and  such  directions  in  the  ap- 
proval of  such  account  are  surplusage  and  will  be  disregarded. 

4.  Same;  Attorney. — ^Where  the  employment  is  conclusively  shown,  as 
authorized  by  §  2241,  Code  1907,  the  claimants  are  entitled  to  compensation 
at  least  to  the  extent  of  unpaid  balances  of  the  appropriation  for  the  years 
in  which  the  services  were  rendered. 

5.  Same;  Statutory  Provision. — Acts  1905,  p.  79,  is  without  bearing  on 
the*  right  of  attorneys  in  tax  cases  for  compensation  which  had  accrued  be- 
fore the  passage  of  the  act. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Petition  by  Jesse  F.  Stallings  and  another  for  mandamus 
directed  to  M.  P.  AUgood  as  State  Auditor,  to  require  him  to 
issue  his  warrant  in  payment  of  certain  services  rendered  by 
petitioner  in  certain  tax  cases.  From  a  judgment  granting  the 
writ  the  Auditor  appeals.    Affirmed. 
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William  L.  Martin,  Attorney  General,  for  appellant.  Frank 
S.  White  &  Sons,  and  Thomas  J.  Judge,  for  appellee. 

McCLELLAN,  J. — Petition  for  the  writ  of  mandamus  to  com- 
pel the  state  auditor  (appellant)  to  issue  warrants  to  satisfy  the 
claims  of  the  petitioners  (appellees)  for  services,  to  the  state, 
rendered  by  them  as  attorneys  in  enforcing  the  tax  laws  in  Jef- 
ferson county.  The  writ  was  awarded,  and  directed  the  state 
auditor  to  draw  his  warrants,  in  favor  of  the  appellees,  for  $1,- 
081.34  against  the  unexpended  balance  of  the  appropriation  for 
the  state  tax  commission  for  the  fiscal  year  ending  September  30, 
1912,  and  for  $1,063.10  against  the  unexpended  balance  of  the  ap- 
propriation for  the  state  tax  commission  for  the  fiscal  year  end- 
ing September  30,  1913.  It  appears  that  the  services,  continuous 
in  their  nature,  for  which  the  appellees  claim  compensation,  were 
rendered  during  the  fiscal  years  1912  and  1913.  The  appellees 
were  employed  as  special  counsel  under  the  authority  conferred 
by  Code,  §  2241.  That  section  reads :  "The  Governor  may  em- 
ploy any  special  counsel  to  institute  or  defend  such  legal  proceed- 
ings, or  to  assist  the  Attorney  General  therein,  and  to  contract 
with  said  special  counsel  concerning  a  reasonable  compensation 
for  his  or  their  services,  which  compensation  shall  be  paid  out  of 
the  state  treasury  on  a  warrant  drawn  by  the  state  auditor  on 
the  state  treasurer,  upon  the  approval  of  the  Governor." 

Code,  §  2222,  provided:  "The  entire  appropriation  for  the 
commission,  together  with  every  item  of  expense  allowed  there- 
for, shall  not  exceed  in  any  one  year  the  total  sum  of  $25,000, 
which  sum,  or  as  much  thereof  as  may  be  necessary,  is  hereby 
appropriated  annually." 

(1,  2)  This  section  was  brought  under  consideration  in  State, 
ex  rel.  v.  Smith,  Auditor,  188  Ala.  432,  66  South.  61,  and  it  was 
there  accepted — unescapably,  we  think — as  making  continuing, 
though  distinct,  annual  appropriations  for  the  expenses  (other 
than  salaries)  of  the  tax  commission  in  performing  the  duties 
prescribed  by  the  law ;  and  effected  to  restrict  to  $25,000  the  ex- 
penses incurred  or  to  be  incurred  during  any  one  fiscal  year.  Its 
manifest  effect  was  to  inhibit  the  pajrment  of  one  fiscal  year's 
expenses  out  of  funds  allowed,  within  the  limit  prescribed,  for  the 
discharge  of  expenses  incurred  during  another  fiscal  year.  To 
otherwise  interpret  the  effect  of  the  statute  (section  2222)  would 
result  in  attributing  to  the  Legislature  a  purpose — contradictory 
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of  the  plain  terms  of  the  statute — ^to  make  cumulative  appropria- 
tions that  would  be  enhanced,  in  the  amounts  annually  available, 
by  the  sum  or  sums  left  unexpended  in  a  previous  fiscal  year  or 
years;  whereas,  the  clear  intention  was  to  vest  in  the  commis- 
sion, in  conjunction  in  some  instances  with  the  Governor,  a  dis- 
cretion to  incur  annual  expenses  within  the  prescribed  limitation 
of  $25,000.  While  the  authority  to  incur  expenses  during  each 
fiscal  year  was  limited  to  the  sum  named  in  the  statute  (section 
2222) ,  the  actual  pa3mient  of  those  expenses,  the  issuance  of  war- 
rants, was  not  restricted  by  the  statute  to  the  fiscal  year  in 
which  the  service  was  rendered  or  the  expense  incurred ;  though, 
as  stated,  the  payment  could  not  be  made  unless  there  was  an 
unexpended  balance  in  the  appropriation  for  the  fiscal  year  dur- 
ing which  the  expense  was  incurred. — 36  Cyc.  pp.  893-895 ;  State, 
ex  reL  v.  Seibert,  Auditor,  103  Mo.  401,  15  S.  W.  761 ;  State,  ex 
rel  V.  Brian,  84  Neb.  30, 120  N.  W.  916 ;  Benedict  v.  New  Orleans, 
115  La.  645,  39  South.  792.  The  bases  of  the  limitation  in  our 
statute  (section  2222)  are  the  fiscal  year  and  the  maximum  sum 
prescribed  for  expenses  during  the  fiscal  year ;  and  the  limitation 
is  not  restrictive  of  the  time  of  payment  for  services  rendered. 

(3)  On  January  17,  1915,  the  Governor  approved  the  follow- 
ing indorsement  upon  the  stated  account  of  the  appellees,  for 
professional  services  rendered  by  them  in  the  "Bailey  and  How- 
ard" Case  and  in  137  "tax-cases"  in  Jeflferson  county : 

"The  above  account  is  approved  to  be  paid  out  of  any  special 
appropriation  which  may  be  made  by  the  present  Legislature  for 
the  pajrment  of  special  counsel  employed  by  the  Governor  under 
authority  of  section  561,  and,  failing  such  appropriation,  the 
above  account  is  approved  to  be  paid  out  of  the  general  appro- 
priation for  the  state  tax  commission  for  the  years  1914  and 
1915." 

The  account  was  approved  by  both  the  Governor  and  the 
chairman  of  the  tax  commission.  This  approval  effected  to  estab- 
lish the  fact  of  the  employment  of  the  appellees  to  render  the 
services  indicated  and  to  fix  their  compensation. — Code,  §  2241. 
The  obligation  of  the  state  then  existed,  and  this  approval  of  the 
account  operated  to  charge  its  payment  upon  the  appropriation, 
for  the  appropriate  fiscal  years,  to  the  extent  there  were  balances 
to  the  credit  of  the  fiscal  years  during  which  the  services  were 
rendered. 
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(4)  The  Governor  and  the  tax  commission  were  powerless 
to  charge  the  appropriation  for  the  fiscal  years  1914  or  1915  with 
expenses  incurred  for  services  rendered  during  the  fiscal  years 
1912  and  1913.  Equally  ineffectual,  because  not  authorized  by 
any  law,  was  the  direction  that  the  agreed  amount  due  appellees 
should  be  paid  out  of  some  special  appropriation  to  be  subse- 
quently made  by  the  Legislature  of  1915.  The  law  prescribed  the 
funds — the  appropriation — out  of  which  the  compensation  should 
be  paid,  by  referring  it  to  the  fiscal  years  in  or  during  which  the 
appellees  rendered  services  under  an  emplojrment  authorized  by 
section  2241. 

(5)  The  emplojrment  being  conclusively  shown,  the  services 
contemplated  being  rendered  during  the  fiscal  years  1912  and 
1913 — services  of  a  nature  continuing  from  the  former  into  the 
latter  fiscal  year — and  the  amount  of  the  compensation  being 
fixed  by  agreement  on  the  parts  of  those  authorized  to  agree,  the 
appellees  became  and  were  entitled  to  be  paid  at  least  to  the  extent 
of  the  unexpended  balances  of  the  appropriations  for  the  years 
1912  and  1913,  and  hence  became  vested  with  the  clear  legal  right 
to  the  warrants  on  the  state  treasurer  approved  by  the  Governor, 
in  the  amounts  stipulated  in  the  order  and  judgment  from  which 
this  appeal  is  taken.  The  directions,  initial  and  contingent,  the 
Governor  sought  to  give  in  the  writing  above  his  approval  of  the 
stated  accounts  of  the  appellees  were  and  are  surplusage,  and 
are  to  be  entirely  disregarded. 

(6)  It  results  from  these  considerations  that  the  act  approved 
October  2,  1915  (General  Acts  1915,  p.  879) ,  constituting  a  com- 
mission to  pass  upon  matters  of  compensation  of  special  counsel 
employed  by  Governor  O'Neal  during  his  administration,  is  with- 
out bearing  or  effect  upon  the  right  of  the  appellee  to  the  relief 
sought  in  their  petition ;  their  rights  in  the  premises  having  valid- 
ly attached  prior  to  the  passage  of  the  act  approved  October  2, 
1915. 

The  order  and  judgment  appealed  from  is  affirmed. 
Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 
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Windham  v.  Hydrick. 

Detinue. 

(Decided  May  1,  1916.    Rehearing  denied  June  80,  1916. 
72  South.  403.) 

1.  Appeal  and  Error;  Review;  Findings.— ^here  there  is  evidence  amply 
sufficient  to  support  a  verdict  for  either  party,  the  appellate  court  will  not 
revise  or  review  disputed  questions  of  fact,  as  such  court  can  review  only 
questions  of  law  properly  presented. 

2.  Detinue;  Evidence. — Where  plaintiff  had  voluntarily  testified  to  the 
purchase  of  certain  articles  from  a  widow,  and  introduced  a  receipt  as  to  all 
or  part  thereof,  and  a  showing  as  to  the  value  of  each,  and  as  to  the  amount 
of  the  mortgage  debt,  and  other  debts  which  the  husband  of  the  widow  owed 
him,  and  that  the  property  was  taken  in  payment  of  such  debt,  it  was  com- 
petent for  defendant  to  prove  by  the  plaintiff  and  other  witnesses  the  value 
of  the  articles  purchased. 

3.  Same. — In  such  a  case  a  receipt  reciting  a  consideration  of  some  hun- 
dreds of  dollars  for  all  the  property  in  gross,  purchased  by  plaintiff  of  the 
widow,  was  open  to  explanation  by  parol  evidence,  it  not  being  a  writing 
conclusive  as  to  its  recitals. 

4.  Appeal  and  Error;  Invited  Error. — It  is  not  error  to  receive  irrelevant 
evidence  to  rebut  evidence  of  like  kind  offered  by  the  complaining  party. 

5.  Witnesses;  Cross  Examination. — It  is  largely  discretionary  with  the 
trial  court  what  extent  and  scope  it  will  give  to  the  cross  examination  of  a 
witness. 

6.  Same;  Review;  Jury  Questi<m. — ^The  truth  or  falsity  of  a  witness's  tes- 
timony is  a  question  for  the  jury. 

7.  Detinue;  Evidence. — ^Where  the  action  was  detinue,  plaintiff  claiming 
as  purchaser  from  a  widow,  and  the  widow  testified  that  her  agreement  to 
sell  was  conditioned  on  the  fact  that  plaintiff  held  a  mortgage  on  the  prop- 
erty, it  was  competent  for  defendant  to  prove  that  plaintiff  had  no  mortgage. 

8.  Evidence;  Part  of  Conversation. — ^Where  plaintiff  proved  part  of  a  con- 
versation between  him  and  the  widow  from  whom  he  claimed  to  have  pur- 
chased certain  property,  it  was  competent  for  defendant  to  introduce  all  that 
was  said  therein,  relating  to  the  subject  matter  of  the  suit. 

9.  Detinue;  Evidence. — Where  plaintiff  claimed  as  a  purchaser  from  a 
widow,  property  taken  in  satisfaction  of  her  husband's  indebtedness  to  him, 
which  was  secured  by  mortgage,  evidence  that  all  the  indebtedness  due 
plaintiff  from  the  husband  was  paid  by  other  property  taken  by  plaintiff,  and 
applied  tiiereto,  and  that  no  consideration  passed  from  plaintiff  for  the  prop- 
erty, was  admissible. 

Appeal  from  Lamar  Circuit  Court. 
Heard  before  Hon.  Bernard  Harwood. 
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Detinue  by  R.  V.  Windham  against  T.  R.  Hydrick.     Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 
Transferred  from  Court  of  Appeals. 

Walter  Nesmith,  for  appellant.  Beasley  &  Wright,  for 
appellee. 

MAYFIELD,  J. — This  is  an  action  of  detinue  to  recover  an 
old,  worn-out  mower,  estimated  to  be  worth  from  $35  to  $50. 
The  suit,  during  the  last  four  years,  has  been  in  and  through  the 
justice  court,  the  circuit  court,  and  the  Court  of  Appeals,  and 
has  at  last  reached  this  court ;  and  we  are  now  asked  to  pass  upon 
every  question  of  fact  and  of  law  which  the  ingenuity  of  counsel 
could  raise  in  the  justice  or  in  the  circuit  court.  But  for  the  fact 
that  the  witnesses  are  not  before  us,  the  trial  is  as  much  de  novo 
here,  as  it  was  in  the  circuit  court.  There  never  has  been  in- 
volved any  intricate  or  doubtful  question  of  law,  upon  which  the 
rights  of  the  litigants  depend.  These  rights  depend  solely  upon  a 
petty  disputed  question  of  fact  on  which  the  parties  have  personal 
feelings.  The  right  and  title  to  the  mower  depends  upon  the 
question  whether  or  not  appellant  purchased  it  from  Mrs.  Annie 
Atkins,  a  widow,  in  part  payment  of  a  debt  evidenced  by  mort- 
gage which  her  deceased  husband  owed  appellant.  Appellant 
contends  that  she  did  make  an  absolute  sale  of  the  mower,  war- 
ranting the  title  thereto,  and  that  upon  the  strength  of  the  sale, 
and  of  the  sale  and  delivery  to  him  of  certain  other  articles,  he 
canceled  the  debt  of  $794.65,  which  the  husband  had  owed  him, 
and  surrendered  and  delivered  to  Mrs.  Atkins  the  mortgage  in 
question,  which  covered  the  property  conveyed,  except  the  mower 
and  rake  in  suit.  Appellee  claims  that  he  purchased  the  property 
in  question  from  Mrs.  Atkins  for  $35,  and  that  she  delivered  the 
same  to  him.  The  alleged  sale  to  appellant,  however,  antedated 
the  one  claimed  to  have  been  made  to  appellee ;  and,  if  made  as 
claimed  by  appellant,  he  had  the  title  and  the  right  to  possession 
and  should  have  recovered.  If,  however,  there  was  no  sale  by 
Mrs.  Atkins  to  appellant,  then  appellant  properly  failed  in  his 
suit.  Mrs.  Atkins  and  other  witnesses  for  appellee  testified  that 
there  was  no  absolute  sale  to  appellant  as  and  when,  he  claims  the 
sale  was  made.  The  witnesses  who  claim  to  have  heard  the  con- 
versations between  appellant  and  Mrs.  Atkins  say  that  the  ar- 
rangement was  not  an  absolute  sale,  but  only  an  agreement  to  sell 
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on  condition  that  appellant  had  a  mortgage  on  the  mower;  and 
it  is  conceded  that  he  had  no  such  mortgage.  This  was  really  the 
main  disputed  question,  upon  which  all  others  depended.  Many 
witnesses  were  examined  and  much  testimony  was  taken  by  both 
parties,  and  submitted  to  the  justice  court  and  to  the  jury  in  the 
circuit  court  for  their  determination.  The  justice,  and  the  jury 
likewise,  decided  in  issue  in  favor  of  appellee ;  and  from  the  ver- 
dict of  the  jury  and  the  pudgment  of  the  circuit  court  entered 
thereon,  appellant  prosecutes  this  appeal. 

(1)  Disputed  questions  of  fact  cannot,  of  course,  be  reviewed 
or  revised  on  this  appeal,  there  being  ample  evidence  to  support  a 
verdict  for  either  party.  We  can  here  review  only  questions  of 
law  properly  presented  to  us. 

(2)  It  is  first  insisted  by  appellant  that  the  trial  court  erred 
in  allowing  defendant  to  prove  by  appellant  and  other  witnesses 
the  value  of  mules,  wagons,  etc.,  purchased  by  appellant  from 
Mrs.  Atkins  at  the  time  he  claims  he  purchased  the  mower.  There 
was  evidently  no  error  in  any  of  those  rulings.  The  plaintiff  had 
voluntarily  testified  to  the  purchase  of  all  these  articles  with  the 
mower,  and  introduced  a  receipt  as  to  all  or  a  part  thereof,  and  a 
showing  as  to  the  value  of  each,  and  as  to  the  amount  of  the  mort- 
gage debt  and  other  debts  which  Mr.  Atkins  owed  him,  and  that 
the  property  was  purchased  in  payment  of  these  debts.  Conse- 
quently, not  only  was  it  proper  to  allow,  but  it  would  have 
been  error  to  decline  to  allow,  the  defendant  to  cross-examine 
plaintiff  as  to  these  matters  and  conversations  gone  into  by  him, 
and  to  show  the  real  consideration  of  the  sale,  and  the  real  value, 
of  each  article  involved.  It  was,  however,  admissible  to  show  the 
bona  fides  of  the  transaction  and  the  consideration  from  the  con- 
tract of  sale,  if  such  was  made. 

(3-5)  The  receipt  which  the  plaintiff  introduced  recited  a 
consideration  of  $794.85  for  all  the  property,  in  gross.  The  re- 
ceipt was  of  course  open  to  explanation  by  parol  evidence.  It 
was  not  a  writing  conclusive  as  to  its  recitals. — Coleman  v.  Pike, 
83  Ala.  326,  3  South.  755,  3  Am.  St.  Rep.  746 ;  Hogan  v.  Reynolds, 
8  Ala.  59 ;  Mobile  Co.  v.  McMillan  &  Son,  31  Ala.  711.  Morever, 
it  is  never  erroneous  to  receive  irrelevant  evidence  to  rebut  evi- 
dence of  like  kind  offered  by  the  opposite  party. — Ford  v.  State, 
71  Ala.  385 ;  Gandij  v.  State,  86  Ala.  20,  5  South.  420 ;  Sharp  v. 
Hall,  86  Ala.  110,  5  South.  497,  11  Am.  St.  Rep.  28;  Morgan  v. 
State,  88  Ala.   223,  6  South.  761  \M.  &B.  R.  R.  Co.  v.  Ladd,  92 
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Ala.  287,  9  South.  169.  See  Ross  v.  Pearson,  21  Ala.  473 ;  Harri- 
son's Ex'rs  V,  Cordle,  22  Ala.  457.  The  extent  and  scope  to  be 
given  to  a  cross-examination  of  a  witness  is  largely  discretionary 
with  the  trial  court. — Rhodes  v.  Weeden,  108  Ala.  252,  19  South. 
S18;  Noble  i\  State,  100  Ala.  13,  14  South.  767. 

(6-8)  It  was  clearly  proper  for  defendant  to  prove  that  ap- 
pellant had  no  mortgage  on  the  mower.  If  Mrs.  Atkins*  testi- 
mony is  true — and  that  was  a  question  for  the  jury — ^the  agree- 
ment to  sell  was  conditioned  wholly  upon  the  fact  that  appellant 
had  a  mortgage  on  the  property.  Plaintiff  having  proven  a  part 
of  the  conversations  between  him  and  Mrs-  Atkins,  it  was  com- 
petent for  defendant  to  prove  all  that  was  said  in  such  conversa- 
tions relating  to  the  subject-matter  of  the  suit.  It  clearly  ap- 
pears that  plaintiff  took  or  claimed  the  property  in  question,  to- 
gether with  other  property  which  he  claims  to  have  purchased 
from  Mrs.  Atkins,  in  settlement  of  what  her  husband  owed  him, 
and  that  it  was  taken  by  agreement  with  her.  Plaintiff  there- 
fore had  no  right  to  limit  the  testimony,  touching  conversations 
between  him  and  Mrs.  Atkins  relating  to  this  property  and  this 
indebtedness,  to  particular  occasions  and  particular  matters,  and 
thus  deny  the  defendant  the  right  to  show  any  or  all  other  things 
that  were  said  oi*  done  in  promoting  or  consummating  the  sale 
which  he  claims  took  place. 

We  have  carefully  examined  each  objection  and  exception, 
and  it  is  useless  to  write  as  to  each.  We  feel  sure  there  was  no 
error  in  any  of  these  rulings  complained  of. 

(9)  It  was  contended  by  appellee — and  there  was  evidence 
tending  to  show — that  all  the  indebtedness  due  to  appellant  from 
Mr.  Atkins  was  paid  by  other  property  taken  by  him  and  applied 
thereto,  and  that  no  consideration  passed  from  him  for  the 
mower.    This  could,  of  course,  be  inquired  into  on  this  trial. 

(10)  There  was  no  error  in  the  giving  of  any  of  the  charges 
requested  by  the  defendant,  as  they  applied  to  the  issues  and  the 
evidence  in  this  case,  and  they  should  be  so  construed.  We  do  not 
see  any  misleading  tendencies  that  any  of  these  charges  could 
have  had,  as  so  applied.  There  might  be  cases  in  which  these  or 
similar  charges  would  be  misleading  or  even  improper,  but  we 
have  no  such  case  in  the  one  at  bar. 

We  find  no  error,  and  the  judgment  must  be  affirmed. 
Affirmed. 

Andeeson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 
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Stewart  v.  Snider, 

Bill  to  Cancel  Mortgage. 

(Decided  April  13, 1916.    Rehearing  denied  June  30, 1916. 
72  South.  4090 

Equity;  Decree;  Conformity  to  Pleading  and  Proof;  General  Relief. — 
Where  the  bill  was  to  have  the  mortgage  cancelled  as  a  cloud  upon  title,  and 
also  a  deed  made  in  pursuance  of  foreclosure  under  power,  it  being  alleged 
that  the  mortgage  was  given  to  secure  a  debt  for  which  complainant  was  a 
surety  for  her  husband,  and  the  proof  was  that  the  mortgage  also  secured  a 
debt  of  complainant,  a  decree  allowing  complainant  to  redeem  upon  payment 
of  the  amount  of  her  debt,  was  error,  although  there  was  prayer  for  general 
relief,  as  the  pleading  and  proof  did  not  correspond;  and  this  is  true  notwith- 
standing the  provision  of  §  3212,  Code  1907. 

Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  Wm.  H.  Simpson. 

Bill  by  Jennie  S.  Snider  against  Mattie  L.  Stewart  to  cancel 
certain  mortgages  and  deeds  as  a  cloud  upon  title,  because  given 
by  the  wife  as  surety  for  the  debt  of  her  husband.  Decree  for 
complainant  and  respondent  appeals.    Reversed  and  remanded. 

Tennis  Tidwell,  and  Sample  &  Kilpatrick,  for  appellant. 
No  counsel  marked  for  appellee. 

SAYRE,  J. — Complainant  (appellee),  a  married  woman,  filed 
her  bill  to  have  certain  mortgages  upon  her  land  and  a  deed  made 
in  pursuance  of  a  foreclosure  under  the  power  contained  in  the 
mortgages  canceled  as  a  cloud  upon  her  title,  alleging  that  the 
debt  secured  by  the  mortgages  was  the  debt  of  her  husband,  and 
that  she  was  a  mere  surety.  Defendant  denied  the  allegations  of 
the  bill.  The  proof  showed,  as  the  chancellor  correctly  held,  that 
the  mortgages  secured  a  debt  of  the  husband  and  at  the  same  time 
a  debt  of  complainant.  The  decree  rendered  allowed  complainant 
to  redeem  upon  payment  of  the  amount  of  her  debt,  and  ordered 
a  reference  to  ascertain  the  amount.  The  reference  was  held,  the 
register's  finding  reported,  and  the  report  confirmed  without  ex- 
ception.   This  appeal  followed. 

The  evidence  taken  in  the  court  below  very  clearly  points  to 
the  rights  of  the  parties,  and  the  decree  ascertaining  those  rights 
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would  have  been  proper  had  the  power  of  the  court  to  award  that 
relief  been  appropriately  invoked.  It  was  not.  The  mortgages 
could  not  be  canceled  because  they  secured  a  valid  debt  of  the 
complaint.  But  the  foreclosure  was  improper  because  it  proceed- 
ed in  part  as  for  the  nonpayment  of  a  debt  which  was  not  the  debt 
of  complainant,  nor  one  for  the  security  of  which  her  property 
could  be  sold.  Complainant's  right,  then,  was  to  redeem  as  if 
there  had  been  no  foreclosure,  offering  to  do  equity  in  order  that 
defendant  might  have  a  foreclosure  by  decree  of  the  court  if 
necessary.  This  right  should  have  been  brouorht  forward  by  ap- 
propriate bill.  Under  section  3095  the  bill  might  have  been 
framed  in  the  alternative  as  a  bill  to  redeem.  But  it  was  not.  It 
went  wholly  upon  a  theory  of  facts  which  did  not  authorize  the 
relief  granted,  and  relief  has  been  awarded  on  proof  of  facts  of 
which  the  bill  contains  no  intimation.  Nor  was  there  a  cross-bill 
under  which  a  foreclosure  might  have  been  decreed.  The  prayer 
for  general  relief  does  not  save  the  situation.  Relief  may  be 
granted  under  the  general  prayer  only  when  the  relief  is  author- 
ized by  the  facts  averred. — Rosenau  v.  Powell,  173  Ala.  123,  55 
South.  789 ;  McDonnell  v.  Finch,  131  Ala.  85,  31  South.  594.  The 
statute  (Code,  §  3212),  which  provides  that,  "on  the  submission 
of  any  cause  for  final  decree,  the  chancellor  may  render  decree 
granting  such  relief  as  the  equity  and  justice  of  the  case  may  re- 
quire," was  not  intended  to  set  at  large  all  the  rules  of  pleading 
nor  the  fundamental  principle  of  all  procedure  which  requires  a 
substantial  correspondence  between  allegations  and  proof,  to  the 
end  that  the  record  shall  show  the  matter  adjudicated  and  the 
court's  jurisdiction  to  make  the  decree.  The  force  of  the  section 
last  quoted  is  contained  in  its  further  provision  that  the  decree 
rendered  may  be  "in  favor  of  any  one  or  more  complainants,  and 
denying  relief  to  any  one  or  more  complainants  and  against  any 
one  or  more  defendants  as  they  may  be  entitled  under  the  facts," 
meaning  the  facts  pleaded  and  proved ;  but  that  has  no  applica- 
tion in  this  cause.  It  would  have  been  proper  for  the  court,  upon 
coming  to  an  understanding  of  the  facts,  to  set  aside  the  submis- 
sion with  leave  to  the  parties  to  so  recast  the  pleading  as  to  state 
the  equities  shown  by  the  proof  and  authorize  the  decree  indi- 
cated by  the  facts ;  otherwise  the  bill  should  have  been  dismissed. 
Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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Fair  v.  Cummings. 

Bill  to  Caneel  Mortgage. 

(Decided  May  11,  1916.    Rehearing  denied  June  80,  1916. 
72  South.  389.) 

1.  Appeal  and  Error;  Right  of;  Waiver. — ^Where  the  action  was  for  a  can- 
cellation of  a  mortgage,  and  a  temporary  injunction  was  granted  on  defend- 
ant's cross  bill,  restraining  complainant  from  interfering  with  defendant's 
possession  under  the  foreclosure  sale,  the  merits  of  the  case  are  not  involved 
in  an  order  refusing  to  dissolve  the  temporary  injunction,'  and  the  right  to 
appeal  therefrom  is  not  lost  by  proceeding  to  an  examination  of  the  wit- 
nesses on  the  merits; 

2.  Mortgages;  Foreclosure;  Jurisdiction. — ^In  an  action  to  cancel  a  mort- 
gage and  enjoin  its  foreclosure,  the  jurisdiction  of  the  court  of  equity  is  not 
lost  by  a  subsequent  foreclosure  of  tiie  mortgage  by  a  sale  thereunder. 

3.  Same. — ^While  the  commencement  of  a  suit  to  cancel  a  mortgage  and 
enjoin  its  foreclosure  does  not  suspend  absolutely  the  foreclosure,  yet  such 
foreclosure  is  subject  to  the  equity  of  the  bill,  and  may  be  set  aside  if  com- 
plainant is  awarded  relief. 

4.  Injunction;  Transfer  of  Possession  of  Property. — Under  the  rule  that 
injunction  will  not  issue  to  transfer  the  possession  of  property,  the  mortga- 
gee, who  was  also  the  purchaser  at  the  mortgage  foreclosure  sale,  cannot 
procure  the  possession  of  property  pending  the  action  to  cancel  the  mort- 
gage and  set  aside  the  mortgage  sale,  by  an  injunction  restraining  the  mort- 
gagor from  interfering  with  the  renting  of  the  property  by  the  mortgagee, 
even  though  the  mortgagee  be  threatened  with  loss  of  rent. 

Appeal  from  Morgran  Law  and  Eouity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Bill  by  Etta  B.  Fair  against  W.  S.  Cummings  for  the  cancel- 
lation of  a  mortgaw.  From  a  decree  overruling  a  motion  for  dis- 
solution of  an  injunction  granted  to  the  defendant,  plaintiff  ap- 
peals. Motion  to  dismiss  appeal  overruled,  and  decree  reversed 
and  rendered. 

Appellants  filed  a  bill  in  this  cause  against  the  appellee  seek- 
ing the  cancellation  of  a  certain  mortgage  executed  to  the  re- 
spondent, on  certain  real  estate  situated  in  Decatur,  Ala.,  with 
a  prayer  also  for  general  relief.  The  bill  sets  up,  among  other 
things  that  the  mortgage  was  without  consideration  and  that  its 
execution  was  procured  through  threats  and  duress  by  the  mort- 
gagee. The  bill  also  shows  that  the  mortgagee  proposes  to  fore- 
close said  mortgage  and  that  notice  to  that  effect  has  been  posted. 
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A  temporary  writ  of  injunction  was  prayed,  to  prevent  the  sale  of 
said  property,  but  none  was  ever  issued.  The  bill  was  filed  Au- 
gust 14,  1914.  An  amendment  to  the  bill  was  filed  on  September 
2,  1914,  setting  up  the  foreclosure  of  said  mortgage  over  the  pro- 
test of  complainants,  and  the  purchase  of  the  property  by  the 
mortgagee.  The  amendment  to  the  bill  prayed  also  for  cancella- 
tion of  the  foreclosure  deed,  if  one  was  executed. 

The  answer  to  the  bill  denied  the  material  averments  upon 
which  complainants  sought  the  cancellation  of  the  mortgage,  set 
up  that  $3,5C0  was  due  thereon,  and  denied  any  duress.  Re- 
spondent also  asked  that  his  answer  be  made  a  cross-bill,  and  it 
was  prayed  that  the  foreclosure  of  said  mortgage,  which  was 
made  after  the  bill  was  filed,  be  by  the  decree  of  the  court  ratified 
and  confirmed.  The  original  bill  alleged  that  the  complainants 
were  the  owners  and  were  in  possession  of  the  said  property.  And 
this  does  not  seem  to  have  been  specifically  denied  in  the  answer. 
On  May  3,  1915,  the  respondent  filed  an  amendment  to  the  cross- 
bill, which  he  designates  as  "a  petition  for  injunction."  The 
said  amendment  or  petition  alleged  the  foreclosure  of  said  mort- 
gage and  the  purchase  of  the  real  estate  by  the  respondent,  and 
that  he  was  therefore  the  owner  of  the  same,  and  as  such  was 
entitled  to  collect  the  rents  due  on  said  property.  It  is  further 
alleged  that  the  complainants,  or  one  of  them,  have  interfered 
with  the  rental  of  said  place  by  the  agent  of  respondent,  and  that 
unless  the  complainants  to  the  original  bill  are  enjoined  from 
interfering  with  the  defendant  in  renting  said  property  and  col- 
lecting his  rent  he  will  lose  the  rents  during  the  pendency  of  this 
suit,  as  the  complainants  are  insolvent.  A  temporary  injunction 
was  asked,  restraining  the  complainants  from  trespassing  on  the 
premises  or  in  any  manner  interfering  with  the  petitioner's  ten- 
ants and  with  his  collecting  the  rent  from  the  occupants  of  said 
houses.    The  injunction  was  issued  as  prayed. 

On  June  5,  1915,  motion  was  made  by  the  complainants  to  dis- 
solve said  injunction.  On  July  31,  1915,  a  decree  was  entered 
overruling  said  motion,  and  on  August  9th,  thereafter  complain- 
ants prosecuted  their  appeal  to  this  court  from  said  decree.  The 
record  shows  that  a  few  days  prior  to  the  filing  of  the  appeal 
bond,  to  wit,  August  4,  1915,  the  complainants  filed  an  applica- 
tion with  the  register  for  the  oral  examination  of  said  witnesses, 
and  that  on  said  date  commission  was  issued  for  the  taking  of 
the  testimony ;  that  subsequent  thereto,  on  August  14,  1915,  com- 
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plainants  examined  several  witnesses  in  their  behalf  on  the  merits 
of  the  case ;  that  by  agreement  witnesses  were  also  examined  on 
behalf  of  the  respondent;  and  that  no  objection  was  made  by  the 
complainants  to  such  proceedings  after  the  .rendition  of  said 
decree  upon  which  the  appeal  was  sought. 

G.  O.  Chenault,  for  appellant.    Wert  &'Lynne,  for  appellee. 

ON  THE  MOTION. 

GARDNER,  J. — Motion  is  made  by  counsel  for  appellee  to 
dismiss  this  appeal,  upon  the  ground  that,  after  the  rendition  of 
the  decree  overruling  the  motion  to  dismiss  the  temporary  in- 
junction, the  complainants  proceeded  with  the  examination  of 
witnesses  upon  the  merits  of  the  case.  It  is  insisted  that  this 
was  a  waiver  of  the  right  to  review  by  appeal  the  said  decree. 

(1)  The  original  bill  attacked  the  validity  of  the  mortgage, 
for  want  of  consideration,  duress,  etc.  The  injunction  sought  by 
the  cross-complainant  was  merely  an  incident  to  the  main  cause, 
and  the  decree  overruling  the  motion  to  dissolve  the  same  in  no 
manner  affected  the  merits  of  the  case.  In  short,  the  merits  of 
the  case  were  in  no  manner  involved  in  the  question  of  dissolution 
or  retention  of  the  temporary  writ  of  injunction.  We  are  unable, 
therefore,  to  see  how  the  mere  fact  that  the  complainants  pro- 
ceeded to  the  examination  of  witnesses  on  the  merits  of  the  case 
could  in  any  manner  be  construed  as  a  waiver  of  the  appeal  on  the 
decree  overruling  the  motion  to  dissolve  the  injunction. 

The  motion  to  dismiss  the  appeal  is  therefore  overruled. 

ON  THE  MERITS. 

(2)  The  respondent  prayed  that  his  answer  be  taken  as  a 
cross-bill,  and  that  the  foreclosure  had  after  the  bill  was  filed 
by  the  decree  of  the  court  be  ratified  and  confirmed.  This  was  in 
recognition  of  the  law  that,  as  the  court  had  acquired  jurisdiction 
of  the  entire  matter  upon  the  filing  of  the  original  bill,  the  re- 
spondent therein  could  not  oust  said  jurisdiction  by  a  foreclosure 
of  said  mortgage  thereafter,  although  no  temporary  injunction 
issued  to  prevent  it. 

(3)  It  is  therefore  held  by  this  court  that,  while  a  foreclosure 
thus  had  is  not  absolutely  suspended  by  the  mere  filing  of  the  bill, 
yet  its  exercise  is  subject  to  the  equity  of  the  bill  as  decreed  by 
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the  court,  and  subject  to  be  set  aside  by  the  court  if  complainant 
is  awarded  relief.  Such  was  the  holding  in  the  recent  case  of 
CarroU  v.  Henderson,  191  Ala.  248,  68  South.  1.  See,  also,  John^ 
son  V.  Smith,  190  Ala.  521,  67  South.  401. 

The  original  bill  alleged  that  the  complainants  were  in  pos- 
session of  the  property,  and  we  find  no  denial  of  this  averment 
in  respondent's  answer. 

(4)  The  petition  for  the  injunction  shows  that  the  petitioner 
is  resting  upon  his  rights  as  purchaser  at  the  foreclosure  sale 
had.  as  before  shown,  during  the  pendency  of  the  suit,  and  that 
he  is  attempting  to  rent  the  property,  collect  the  rents  thereon, 
and  acouire  the  possession  of  the  same  as  purchaser,  and  that 
this  he  sought  to  do  by  procuring  an  injunction  against  any  in- 
terference on  the  part  of  the  complainants.  It  therefore  seems, 
from  the  pleadings,  that  the  respondent  sought  by  his  petition 
for  injunction  to  acquire  in  fact  the  possession  of  the  property 
from  the  complainants.  In  Yellow  Pine  Lbr.  Co.  v.  Sutherland- 
Innis,  141  Ala.  664,  37  South.  922,  this  court  used  the  following 
lan^'uaee :  "It  is  a  rule  of  almost  universal  application  that  an 
injunction  will  not  issue  to  take  the  property  out  of  the  possession 
of  one  party  and  put  it  in  possession  of  another.*' 

There  may  be  exceptions  to  this  rule,  but  with  them  we  are  not 
here  concerned.  Many  cases  are  cited  in  the  note  to  the  case  of 
Atkinson  v.  Crowe  Coal  Co,,  39  L.  R.  A.  (N.  S.)  31  et  seq.  As 
pertinent  to  the  question  here  under  consideration  the  author  of 
the  note  makes  the  following  observation:  "In  general,  the 
function  of  a  preliminary  injunction  is  to  afford  preventive  relief 
and  preserve  the  status  quo  until  the  rights  of  the  contending 
parties  may  be  judicially  investigated  and  determined.  Ordi- 
narily, it  cannot  be  used  to  take  the  possession  of  the  property 
from  one  party  to  a  suit  and  transfer  it  to  another,  where  the 
title  or  right  of  possession  is  in  dispute." 

It  appears  to  our  minds  quite  clear  that  the  purpose  of  the 
petitioner  in  seeking  the  injunction  was  to  take  the  possession  of 
the  property  from  complainants  and  transfer  it  to  himself.  We 
do  not  think  this  was  a  proper  function  of  the  temporary  injunc- 
tion in  this  cause,  and  consequently  hold  that  the  court  below 
should  have  granted  the  motion  of  the  complainants  and  dissolved 
the  injunction.  There  was  no  averment  in  the  petition  that  the 
respondent  was  in  danger  of  losing  his  mortgage  debt,  but  merely 
that  he  would  lose  the  rents  during  the  pendency  of  the  suit.    If 
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there  was  danger  of  the  loss  of  any  part  of  the  mortgage  indebt- 
edness, it  would  appear  that,  as  a  more  appropriate  remedy,  the 
cross-complainant  could  have  applied  for  and  secured  the  ap- 
pointment of  a  receiver  to  take  charge  of  the  property.  In  this 
manner  the  court  would  have  preserved  the  same,  as  well  as  the 
rents,  to  await  the  final  determination  of  the  cause. 

We  therefore  conclude  that  the  court  erred  in  overruling  the 
motion  to  dissolve  the  injunction.  The  decree  of  the  lower  court 
is  accordingly  reversed,  and  one  is  here  rendered  dissolving  the 
temporary  injunction  heretofore  issued  in  the  cause.  Any  ques- 
tion as  to  the  restitution  of  the  possession  to  the  complainants 
will  be  appropriately  addressed  to  the  court  below. 

Reversed  and  rendered. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 

McCLELLAN,  J. — I  desire  to  make  a  brief  supplementary 
statement  in  connection  with  my  concurrence.  In  my  opinion 
neither  CarroU  v.  Henderson,  191  Ala.  248,  253-258,  68  South.  1, 
nor  Presnall  v.  Burgess,  181  Ala.  263,  61  South.  804,  have  any 
bearing  upon  this  cause.  Here  the  allegation  of  the  bill  is  that 
the  mortgage  involved  was  executed  in  consequence  of  duress, 
thus  charging  that  the  instrument  was  utterly  void.  Under  this 
state  of  averment  the  effort  to  foreclose,  after  the  bill  was  filed, 
was  subject  to  the  ordinary  rule  of  lis  pendens.  The  cause 
brought  under  consideration  in  Johnson  v.  Smith,  190  Ala.  521, 
67  South.  401,  had  in  it  two  very  material  factors  that  distinguish 
that  cause  from  both  Carroll  v.  Henderson  and  Presvall  v.  Bur- 
gess, supra,  viz:  (a)  The  averment  that  the  respondent  (the 
mortgagee's  assignee)  hindered  or  prevented  a  tender,  looking 
to  redemption,  by  the  complainant,  by  refusing  to  give  her,  upon 
request,  a  statement  of  the  amount  due  on  the  mortgage  and  the 
credits  resulting  from  pa3mfients  made  on  the  mortgage  debt; 
and  (b)  the  allegation  that  the  assignee  (respondent)  had  there- 
tofore taken  possession  of  personal  property  of  the  mortgagor 
"sufficient  in  value  to  pay  off  said  mortgage,"  thus  averring  the 
complete  discharge  of  the  mortgage  debt. 
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Greil  Bros.  Co.,  et  al.  v.  McLain. 

Bill  to  Cancel  Note  and  Mortgage. 

(Decided  February  10,  1916.    Rehearing  denied  June  1,  1916. 
72  South.  410.) 

1.  Intoxicating  Liquors;  Licenses;  Transfer. — ^The  transfer  of  a  license 
for  the  sale  of  intoxicating  liquors  under  Acts  1911,  p.  260,  could  be  made 
only  with  the  approval  of  the  Excise  Commission,  and  by  a  compliance  with 
all  the  provisions  of  §§  14,  17  and  18  of  said  act. 

2.  Same. — ^The  purchase  of  a  license  for  the  sale  of  intoxicating  liquors  is 
valid  and  binding  where  authorized  by  the  Excise  Commission  if  the  trans- 
feree possesses  the  qualifications  prescribed  by  law  for  carrying  on  that 
business. 

3.  Same. — A  contract  for  the  purchase  of  a  license  for  the  sale  of  intoxi- 
cating liquors,  and  the  transfer  of  the  license  to  the  buyer  is  invalid  and  of 
no  binding  effect,  without  the  permission  of  the  Excise  Commission  under 
Acts  1911,  p.  260. 

4.  Sales;  Misrepresentations;  Executory  Contract. — Misrepresentation  by 
the  seller  that  the  Excise  Commission  had  transferred,  or  had  authorized  the 
transfer  of,  a  license  to  the  buyer  for  the  sale  of  intoxicating  liquors,  and 
that  this  was  in  fact,  lawful  authority  to  the  buyer  to  engage  in  the  sale  of 
intoxicating  liquors,  when  in  fact,  such  authorized  transfer  had  not  been 
made  as  required  by  Acts  1911,  p.  260,  constitutes  such  a  misrepresentation 
of  material  fact  as  may  void  an  executory  contract  of  purchase  upon  discov- 
ery of  the  misrepresentation. 

5.  Same;  Fraud. — ^The  statements  by  a  person  negotiating  a  sale  affirm- 
ing as  true  that  which  is  untrue,  though  not  known  by  him  to  be  so,  is  a 
fraud,  if  such  assertion  be  to  any  extent  an  inducement  to  the  other  party  to 
enter  into  the  contract. 

6.  Fraud;  Untrue  Statement;  Honest  Belief* — ^Honest  belief  in  the  truth 
of  a  statment  of  fact,  made  as  an  inducement  to  the  execution  of  the  con- 
tract, does  not  relieve  the  person  making  such  statement  of  his  legal  liability 
ther^or. 

7.  Sales;  Illegality;  Transfer  of  Liquor  License. — ^The  sale  and  transfer 
of  a  retail  liquor  license  by  the  licensee  otherwise  than  as  specifically  direct- 
ed by  statute,  is  contrary  to  public  policy,  and  executory  contracts  for  such 
sale  and  transfer  are  founded  on  illegal  consideration,  and  are  void  and  un- 
enforceable. 

8.  Contracts;  Public  Policy;  Validity. — Contracts  specifically  prohibited 
by  law,  or  the  enforcement  of  which  violates  the  law,  or  the  making  of  which 
violates  laws  which  were  enacted  for  regulation  and  protection,  as  distin- 
guished from  laws  enacted  solely  for  revenue  purposes,  are  void  and  unen- 
forceable. 

9.  Mortgages;  Consideration;  Injunction. — ^Injunction  is  the  proper  reme- 
dy to  restrain  the  mortgagee  from  exercising  power  of  sale  under  the  mort- 
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gage,  if  the  mortgage  be  without  consideration,  or  if  to  enforce  tiie  contract 
would  be  against  public  policy. 

10.  CanceUatkm  of  Iiistniment;  Misrepresenting  Material  Facts;  Pleading. 

— A  bill  for  cancellation  of  a  note  and  mortgage  on  the  ground  that  their 
execution  and  delivery  was  induced  by  material  representation  that  the  Ex- 
cise Commission  had  consented  to  a  transfer  of  a  retaO  liquor  license,  when 
in  fact,  no  such  consent  had  been  given,  was  demurrable,  if  it  did  not  allege 
that  the  license  was  not  in  fact  properly  and  legally  transferred  to  complain- 
ant by  such  Excise  Commission. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  O.  S.  Lewis. 

Bill  by  M.  T.  McLain  against  the  Greil  Bros.  Company  and 
others,  to  cancel  certain  notes  and  mortgages.  From  an  order 
overruling  demurrer  respondents  appeal.  Reversed  and  re- 
manded. 

Steiner,  Crum  &  Weil,  for  appellant.  Hill,  Hill,  Whiting 
ft  Stern,  for  appellee. 

THOMAS,  J.— This  bill  was  filed  by  appellee,  to  cancel  cer- 
tain notes  and  a  mortgage,  and  preliminary  injunction  issued  to 
prevent  foreclosure  before  a  final  determination.  Appellants 
filed  a  motion  to  dissolve  the  injunction,  and  a  demurrer  chal- 
lenging the  sufficiency  of  the  bill  for  want  of  equity  and  on  other 
grounds.  The  cause  being  submitted  on  the  motion  and  on  the 
demurrer,  the  chancellor  overruled  the  motion  to  dissolve  and 
sustained  certain  of  the  grounds  of  demurrer.  After  amendment 
and  refiling  of  demurrer  to  the  bill  as  amended,  by  agreement, 
the  cause  was  submitted  in  vacation  on  the  demurrer,  and  the 
appeal  is  taken  by  appellant,  Greil  Bros.  Company,  a  corporation, 
from  the  decree  overruling  its  demurrer.  The  question  presented 
is  whether  the  amended  bill  is  sufficient  for  cancellation  of  the 
notes  and  mortgage,  for  want  of  consideration,  or  as  being  illegal 
and  void. 

It  is  averred,  among  other  things,  that  appellee  had  applied 
to  the  excise  commission  of  Montgomery,  Ala.,  for  a  license  to 
engage  in  the  business  of  a  retail  liquor  dealer  at  No.  944  Bell 
street,  in  the  city  of  Montgomery,  and  that  his  application  had 
not  been  granted ;  that  a  license  has  been  granted  and  issued  to 
Carew  Powell,  authorizing  him  to  conduct  the  business  of  a 
retail  liquor  dealer  at  Nos.  118  and  120,  south  side.  Highland 
avenue,  which  license  bore  on  its  face  the  words,  ''This  license  is 
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nontransferable ;"  that  Powell's  place  of  business  was  consumed 
by  fire,  and  that  he  did  not  rebuild  nor  resume  business  under 
this  license;  that  complainant  applied  to  appellant  corporation, 
or  its  agents,  to  purchase  and  to  secure  the  legal  transfer  of 
Powell's  license,  with  permission  to  transfer  the  locus  of  that 
business  from  Nos.  118  and  120,  south  side,  Highland  avenue,  to 
No.  944  Bell  street,  in  said  city ;  that  this  transaction  was  nego- 
tiated and  consummated  through  appellant's  agents  and  Powell, 
and  resulted  in  appellee's  paying  the  sum  of  $1,500  in  cash,  as 
the  amount  of  the  state's  license  for  engaging  in  the  said  business, 
as  provided  by  law,  together  with  the  additional  sum  of  $1,000, 
evidenced  by  his  promissory  notes  secured  by  a  mortgage  on  the 
real  properties  described  in  the  bill,  and  that  this  $1,000  was  to 
be  applied  by  Greil  Bros.  Company  on  Powell's  indebtedness  to 
that  corporation. 

The  exhibits  to  the  bill — ^the  license  attempted  to  be  trans- 
ferred and  the  agreement  of  purchase  reciting  the  real  consid- 
eration for  the  notes  and  mortgage — and  the  averments  of  the 
bill  show  want  of  consideration,  and  the  misrepresentation  of  a 
material  fact  that  induced  complainant,  to  his  injury,  to  give  the 
questioned  notes  and  mortgage.  It  is  plain  from  this  record  that 
Powell's  attempted  transfer  of  his  license  to  McLain  was  insuf- 
ficient as  lawful  authority  to  the  latter  to  conduct  the  business  of 
a  retail  liquor  dealer  at  No.  944  Bell  street,  in  said  city.  Section 
14,  Acts  1911,  p.  259,  required  that  before  the  excise  commission 
could  issue  a  license,  the  applicant  should  deposit  the  fee  re- 
quired, and  give  notice  of  such  application  in  a  newspaper  of  gen- 
eral publication  in  the  city  within  which  the  licensee  expected 
to  do  business,  for  two  successive  weeks,  before  the  hearing  of  the 
application,  such  notice  to  contain  the  full  name  of  the  applicant, 
the  exact  street  and  number  where  the  business  was  to  be  con- 
ducted, etc.  Provision  was  made  that  opportunity  should  be  given 
any  qualified  elector  to  file  written  objection  to  the  granting  of 
the  license,  "against  the  applicant,  or  the  place  of  business,"  and 
that  thereon  a  hearing  should  be  had.  It  was  further  provided 
(section  15,  said  act)  that  the  excise  commission,  by  indorsement, 
might  permit  the  licensee  to  transfer  his  business  to  some  new  or 
other  location,  after  20  days'  publication  of  such  intention,  or  to 
transfer  any  licensee's  license,  on  the  latter's  request,  to  some 
other  person,  firm,  or  corporation,  on  the  condition  that  such 
proposed  transferee  should  be  found  to  have  all  the  qualifications 
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required  of  applicants  for  license ;  and  that  the  commission  should 
hear  any  objections  which  might  be  made  by  any  qualified  elector 
of  the  city  to  the  transfer  of  any  license  to  another  party,  or  to 
the  removal  of  a  licensee's  business  to  some  other  location,  and 
should  refuse  to  permit  such  transfer  or  such  removal  if,  in  their 
judgment,  the  same  should  be  refused.  Section  17  of  the  act 
required  an  affidavit  of  good  conduct,  while  section  18  exacted  a 
bond  conditioned  that  the  licensee  would  observe  all  the  rules  and 
regulations  imposed  upon  him  by  the  act. 

(1)  While  the  act  did  not  prescribe  the  exact  form  of  the 
transfer,  it  is  clear  that  the  transfer  was  designed  to  be  made 
only  to  one  ascertained  (after  notice  by  the  commission)  to  be 
qualified  to  conduct  the  business,  in  like  manner  and  under  like 
conditions  laid  down  for  original  applicants  for  license,  and  that 
the  transferred  business  was  to  be  conducted  at  an  approved 
location,  after  notice,  and  under  bond  given  by  the  substituted 
licensee  as  in  the  case  of  an  original  licensee.  No  reasonable  con- 
struction of  the  act  would  warrant  the  transfer  of  a  license  to 
parties  to  whom  a  license  would  not  be  issued  originally,  nor 
authorize  the  transferee  to  engage  in  the  liquor  business  at  a 
place  where  an  original  licensee  would  not  be  permitted  to  engage 
therein.  All  the  requirments  and  safeguards  provided  by  the 
staute,  as  to  a  licensee,  must  be  held  to  apply  as  well  to  a  trans- 
feree of  the  license.  Any  other  construction  would  render  the 
act  ineffectual,  opening  the  door  for  evasion  of  the  law,  both  in 
the  way  of  the  securing  of  license  by  persons  not  qualified  and  in 
the  way  of  carrying  on  the  business  at  improper  or  prohibited 
places. 

(2,  3)  The  purchase  of  a  license  duly  issued  to  another  by 
warrant  of  the  excise  commission,  where  authorized  by  the  com- 
mission, the  transferee  having  all  the  qualifications  prescribed  by 
law  for  carrying  on  the  business  and  the  engaging  in  the  sale  of 
liquors  thereunder  at  a  designated  place  being  permitted  by  the 
commission  under  the  act,  would  not  be  the  doing  of  an  unlawful 
act,  or  the  engaging  in  an  illegal  business.  If,  however,  the  per- 
mission was  not  obtained,  and  the  transfer  was  not  made  as  re- 
quired by  the  statutes,  the  transaction  of  purchase  and  transfer 
would  have  no  binding  effect. 

Complainant  avers  that  the  representations  of  respondent, 
or  of  one  acting  for  it,  which  are  specifically  set  out  in  the  bill, 
were  misrepresentations  of  a  material  fact,  and  were  made  to 
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induce  him  to  purchase  said  license,  and  that,  relying  upon  said 
representations,  he  was  induced  to  his  injury  to  make  the  pur- 
chase, paying  for  the  license  the  cash  sum  of  $1,500,  and  giving, 
in  addition,  the  notes  and  mortgage,  cancellation  of  which  is 
prayed.— Code  of  1907,  §§  2469,  4298,  4299;  So.  L.  &  Y.  Co.  v. 
Gissendaner,  4  Ala.  App.  523,  58  South.  737 ;  Corry  v.  Sylvia  Y 
Cia,  192  Ala.  550,  68  South.  891 ;  Prestwood  v.  Carlton,  162  Ala. 
332,  50  South.  254;  Ball  v,  Farley,  81  Ala.  292,  1  South.  253. 

(4)  If  the  statement  was  made  to  appellee  by  or  for  appel- 
lant that  the  exercise  commission  had  transferred,  or  authorized 
the  transfer  by  Powell  to  appellant  of,  the  license,  and  that  this 
was  lawful  authority  for  complainant  to  transact  the  desired 
business  at  No.  944  Bell  street,  when  in  fact  such  authorized 
transfer  had  not  been  made  as  required  by  the  statute,  and  Mc- 
Lain acted  on  such  statement  as  the  inducement  to  the  purchase, 
it  was  such  a  misrepresentation  as  may  avoid  the  executory  part 
of  the  contract  of  purchase.  It  was  the  duty  of  the  party 
making  the  inducing  representations  to  have  obtained  ac- 
curate information  as  to  the  compliance  with  the  legal  require- 
ments for  the  transfer  of  the  license,  before  its  sale  and  at- 
tempted transfer,  and  receiving  the  consideration  therefor. 

(5,  6)  One  who  is  negotiating  a  sale  must  not  recklessly  or 
even  innocently  assert  that  as  a  fact  which  is  untrue,  if  such 
asserted  fact  be  to  any  extent  an  inductment  to  the  other  party 
to  enter  into  the  contract.  It  is  as  much  a  fraud  to  affirm  as  true 
that  which  is  untrue,  though  not  known  to  be  so,  as  it  is  to 
assert  as  true  that  which  is  untrue  and  known  to  be  so. — Code 
1907,  §§  4298,  4299;  Prestwood  v.  Carlton,  supra;  Jordan  v. 
Pickett,  supra;  Ball  v.  Farley,  supra;  Henry  v.  Allen,  93  Ala. 
197,  9  South.  579.  "Honest  belief  in  the  truth  of  an  inducing 
statement  of  fact  will  exculpate  from  moral  fault,  but  does  not 
relieve  from  legal  liability  to  make  good." — Prestwood  v,  Carltovy, 
supra. 

(7)  It  is  apparent  that  a  sale  and  transfer  of  a  retail  liquor 
license  by  a  person  to  whom  such  license  had  been  issued  by  the 
excise  commission,  otherwise  than  as  specifically  permitted  by  the 
statute,  is  contrary  to  public  policy. — Robertson  v,  Robinson,  65 
Ala.  610,  39  Am.  Rep.  17 ;  Sunflower  Lumber  Co.  v.  Turner  Sup- 
ply Co.,  158  Ala.  191,  48  South.  510, 132  Am.  St.  Rep.  20.  Execu- 
tory contracts  as  to  such  unauthorized  sales  and  transfers,  found- 
ed on  an  illegal  consideration,  are  void  and  unenforceable. 
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(8,  9)  Chief  Justice  Anderson  collects  the  authorities  in 
Ellis  V.  Batson,  177  Ala.  317,  58  South.  193,  for  his  statement  of 
the  general  rule  that  contracts  specifically  prohibited  by  law,  or 
the  enforcement  of  which  violates  the  law,  or  the  making  of 
which  violates  the  laws  which  were  enacted  for  regulation  and 
protection,  as  distinguished  from  a  law  created  solely  for  revenue 
purposes,  are  void  and  nonenforceable.  Under  the  averments  of 
the  bill,  the  contract  in  question  comes  within  the  rule  of  the 
Ellis  Case,  The  mortgage  and  the  notes  evidencing  the  transac- 
tion were  executory  when  the  bill  was  filed.  A  court  of  equity 
may  restrain  the  mortgagee  from  the  exercise  of  the  power  of 
sale  given  in  the  instrument,  if  the  mortgage  be  without  con- 
sideration, or  if  to  enforce  the  contract  would  be  against  public 
policy. — Vaughan  v.  Marable,  64  Ala.  66;  Caldwell  v,  Caldtvell, 
166  Ala.  406,  52  South.  323, 139  Am.  St.  Rep.  48 ;  Gilbert,  et  al.  v. 
Holmes,  64  111.  548. 

In  Sellers  v.  Knight,  et  al,  185  Ala.  96,  64  South.  329,  this 
court  held  that  a  deed,  affected  with  the  champerty  inhering  in 
the  agreement  of  which  the  conveyance  was  a  part,  cannot  be 
sustained  where  the  agreement  involved  "was  long  since  fully 
executed;"  that  parties  to  unlawful  agreements  which  have  been 
executed  are  left  by  the  law  in  the  situation  they  made.  Being 
in  pari  delicto  the  courts  will  not  relieve  against  their  executed 
contracts.  This  is  authority  for  the  cognate  rule  that  such  execu- 
tory agreements  may  not  be  enforced  by  the  courts. 

The  case  made  by  the  bill  was  a  transaction  not  permitted  by 
the  statute  and,  indeed,  in  violation  thereof;  and  on  that  ac- 
count the  transaction  was  illegal  and  void,  and  opposed  to  public 
policy. — Bluthenthal  &  Bickert  v.  Town  of  Headland,  132  Ala. 
249,  31  South.  87,  90  Am.  St.  Rep.  904 ;  Ellis  v.  Batson,  supra; 
Mayor  and  Aldermen  of  Ensley  v,  Hollingsworth  &  Co.,  170  Ala. 
410,  54  South.  95,  Ann.  Cas.  1912D,  652 ;  General  Electric  Co.  v. 
Tovm  of  Ft.  Deposit,  174  Ala.  179,  56  South.  802.  We  have 
shown  that  the  proposed  transfer  by  Powell,  to  the  mortgagor,  of 
the  license  issued  to  him  by  authority  of  law,  to  conduct  the  busi- 
ness in  question  at  Nos.  118-120,  south  side.  Highland  avenue, 
was  no  authority  to  McLain  to  conduct  the  like  business  at  No. 
944  Bell  street.  It  cannot  be  successfully  maintained,  under  the 
averments  of  the  bill,  that  McLain  was  equally  guilty  with  re- 
spondents in  the  transaction.  He  was  trying  to  secure  the  right 
to  prosecute  a  lawful  business,  under  license,  at  his  place  on  Bell 
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street,  and  on  the  alleged  representations  paid  the  cash  consid- 
eration and  gave  his  notes  and  mortgage  for  the  license  in  ques- 
tion. 

No  error  was  committed  by  the  trial  court  in  its  rulings  on 
demurrer,  and  the  decree  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ.,  concur. 

ON  rehearing. 

THOMAS,  J. —  (10)  On  consideration  of  the  application  for 
a  rehearing,  we  are  of  the  opinion  that  the  bill  as  amended  failed 
to  aver  that  the  license  referred  to  as  having  been  issued  origi- 
nally to  Carew  Powell  was  not  properly  and  legally  transferred 
to  complainant  by  the  excise  commission  of  Montgomery  county, 
Ala. ;  and  for  this  failure,  pointed  out  and  challenged  by  the  fifth 
ground  of  the  defendants'  demurrer,  the  bill  did  not  aver  the 
misrepresentation  of  that  material  fact.  It  results  that  the  de- 
cree of  the  chancellor  must  be  reversed  and  the  cause  remanded. 

Complainant  has  30  days  in  which  to  amend  his  bill  if  so  ad- 
vised. 


Barnett  v.  Freeman. 

WUl  Contest. 

(Decided  June  1, 1916.    Rehearing  denied  June  30,  1916. 
72  South.  395.) 

1.  Pleading;  Demurred — A  pleading  is  not  rendered  demurrable  because 
it  contains  unnecessary  or  improper  matter. 

2.  Same;  Motion  to  Strike. — The  proper  remedy  for  redundancy  in  plead- 
ing is  by  motion  to  strike  unnecessary  or  improper  matters. 

3.  Evidence;  Opinion;  Mental  Capacity. — ^The  stepson  of  testatrix  having 
known  her  for  years  could  give  his  opinion  as  to  her  mental  condition  when 
he  visited  her  at  the  time  the  will  was  made. 

4.  Wills;  Contest;  Evidence. — ^Where  the  will  was  contested  for  fraud  and 
undue  influence,  evidence  as  to  how,  five  years  prior  to  the  making  of  the 
will,  testatrix  has  acquired  her  property,  or  how  much  she  may  have  contrib- 
uted to  its  purchase  by  her  deceased  husband,  or  the  reason  or  motive  that 
led  her  to  make  an  earlier  will,  not  having  a  legitimate  bearing  upon  her 
mental  status  when  executing  the  contested  instrument,  was  inadmissible. 
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5.  Same;  Burden  of  Proof. — ^Where  the  will  was  contested  for  fraud  and 
undue  influence  the  confidential  relationship  between  testatrix  and  the  bene- 
ficiary does  not,  alone,  throw  upon  the  beneficiary  the  burden  of  proving  or 
showing  an  absence  of  undue  influence. 

6.  Same;  Jury  Question. — ^In  this  case,  the  evidence  being  in  conflict  on  the 
question,  the  testamentary  capacity  of  tlie  testatrix  was  a  question  for  the 
jury. 

7.  Appeal  and  Error;  Review;  Reserving  Objection. — ^Where  appellee  did 
not  appeal  from  a  refusal  to  direct  a  verdict  for  him,  he  cannot  prevent  re- 
versal because  of  errors  prejudicial  to  appellant  by  showing  that  he  was 
entitled  to  a  directed  verdict  because  of  insufficiency  of  proof  by  appellant. 

8.  Wills;  Probate;  Attesting  Witnesses.— Under  §  6185,  Code  1907,  a  will, 
upon  formal  contest,  must  be  proved  by  both  subscribing  witnesses,  or  if  one 
is  not  available,  his  absence  must  be  accounted  for  to  get  secondary  evidence 
of  his  attestation,  as  only  in  the  absence  of  primary  proof  should  secondary 
evidence  be  resorted  to. 

Appeal  from  iVinston  Probate  Court. 

Heard  before  Hon.  John  S.  Curtis. 

John  Barnett,  as  executor,  propounded  for  probate  the  last 
will  and  testament  of  Lizzie  Freeman,  deceased,  with  contest  by 
A.  Jack  Freeman.  From  a  judgrment  denying  probate,  the  execu- 
tor appeals.    Reversed  and  remanded. 

Freeman  alleges  that  he  is  one  of  the  beneficiaries  under  the 
will,  and  that  on  May  23,  1910,  while  in  good  health  and  sound 
and  disposing  mind  and  memory,  said  Lizzie  Freeman  made  and 
executed  her  last  will  and  testament,  making  contestant  and  Fan- 
nie Perry,  the  residuary  legatees  of  her  said  estate,  and  that  that 
will  is  now  in  the  possession  of  Josie  Barnett,  and  Jane  Bull,  or 
under  their  control,  and  that  proper  proceedings  had  been  begun 
to  cause  its  production  in  court,  and  said  will  has  never  been 
legally  revoked;  that  the  instrument  now  offered  for  probate 
bears  date  July  5,  1915,  and  undertakes  to  bequeath  to  Jane  Bull 
the  sum  of  $1,000,  to  be  paid  out  of  the  estate  before  the  residue 
is  payable  to  contestant  and  Fannie  Perry,  thus  reducing  the 
residue  of  the  estate.  The  reason  given  why  the  will  of  July  5, 
1915,  is  not  a  legal  will  is  that  the  testator  made  and  signed  the 
instrument  just  before  her  death,  and  at  a  time  when,  by  reason 
of  bodily  weakness  and  medicines  which  she  had  taken,  and  for 
other  causes,  her  mind  was  enfeebled  and  impaired  to  the  extent 
that  she  was  incapable  of  understanding  the  contents  of  the  in- 
strument, and  the  result  of  her  act  in  signing  the  same,  and  men- 
tally incapable  of  making  and  executing  the  will.  Declaration  5 
of  the  contest  is  as  follows : 
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Lizzie  Freeman  was  caused  to  execute  the  instrument  re- 
ferred to  in  paragraph  4  (matter  last  above  set  out)  by  reason 
of  overreaching,  persuasion,  undue  influence,  or  domination  on 
the  part  of  Jane  Bull,  her  sister,  John  Bamett  and  wife,  Josije 
Barnett,  brother-in-law  and  sister  of  Lizzie  Freeman,  in  this: 
For  a  long  time  before  her  death  and  before  the  execution  of  the 
will  of  July  5th  she  was  in  bad  health  and  expected  to  die,  and 
was  very  feeble  in  mind  and  body,  and  at  the  time  she  executed 
the  same  she  was  living  with  said  Bametts  and  Jane  Bull,  and 
had  been  for  a  long  time;  and,  notwithstanding  that  she  knew 
that  all  the  property  she  held  in  her  name  was  the  property  of  her 
late  husband,  J.  R.  Freeman,  or  the  proceeds  of  same,  and  of  right 
should  go  to  his  heirs  and  the  said  Barnetts  and  Jane  Bull  well 
knew  the  same,  they  insisted  she  could  will  to  Jane  Bull  $1,000, 
because  she  was  an  unmarried  person  and  had»no  one  to  care  for 
her,  and  persuaded  her  to  believe  that  she  should  have  a  right, 
moral  right,  to  dispose  of  $1,000  of  property  as  she  pleased  after 
her  husband's  death,  and  by  reason  of  said  undue  influence,  as 
aforesaid,  the  said  instrument  was  not  the  will  of  Lizzie  Freeman, 
but  the  will  of  the  said  parties  who  had  her  to  so  make  the  will. 

The  sixth  paragraph  alleges  fraud  in  that  the  parties  name4 
her  relatives,  led  her  to  believe  that  the  making  of  the  will  now 
propounded  for  probate  would  not  revoke  the  former  will. 

R.  L.  Blanton,  for  appellant.    W.  V.  Mayhall,  for  appellee. 

ANDERSON,  C.  J.— The  declaration  of  contest  avers  that 
A.  Jack  Freeman,  the  contestant,  was  not  only  a  legatee  under 
the  will  of  1910,  but  was  a  legatee  under  the  will  that  was  under 
contest,  and  he  was  therefore  so  interested  in  the  will  contested 
as  to  authorize  him  to  make  the  contest  under  section  6196  of  the 
Code  of  1907. 

(1,  2)  In  defining  the  necessary  averments  in  the  contest  of  a 
will  for  undue  influence,  as  distinguished  from  fraud,  our  court 
has  held  that  it  was  not  necessary  to  allege  with  particularity  the 
quo  modo  the  result  complained  of  was  accomplished,  but  only 
that  it  was  accomplished  by  undue  influence  exerted  by  named 
persons. — Alexander  v.  Gibson,  176  Ala.  258,  57  South.  760,  and 
cases  there  cited.  Declaration  5  was  not  subject  to  the  contestee's 
demurrer.  True,  it  may  be  redundant,  but  the  unnecessary  and 
improper  matter  should  have  been  stricken  upon  motion,  but  it 
did  not  render  the  same  demurrable. 
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(3)  Oscar  Freeman  was  a  stepson  of  testatrix,  and  had 
known  her  intimately  for  years,  and  the  trial  court  did  not  err  in 
permitting  his  opinion  as  to  her  mental  condition  when  he  visited 
her  the  4th  and  5th  of  July ;  the  will  having  been  made  on  said 
5th  of  July.— Pritchard  v.  Fowler,  171  Ala.  662,  55  South.  147. 

(4,  5)  The  fact,  of  how  the  testatrix  acquired  her  property 
or  how  much  she  may  or  may  not  have  contributed  to  the  pur- 
chase of  same  by  her  deceased  husband,  or  the  reasons  or  motives 
that  led  her  to  make  the  will  of  1910,  as  it  was  not  being  con- 
tested, had  no  legitimate  bearing  upon  her  mental  status  when 
executing  the  will  under  contest,  which  was  made  five  years  there- 
after. That  character  of  evidence  had  no  legitimate  bearing 
upon  the  issues  of  fraud  and  undue  influence  in  the  execution  of 
the  will  of  1915,  yet  this  evidence  was  probably  prejudicial  to  the 
contestee. — Smith  v.  Smith,  174  Ala.  205,  56  South.  949 ;  Winston 
V.  EUiott,  169  Ala.  416,  53  South.  750.  For  the  error  in  admit- 
ting this  character  of  evidence  the  decree  of  the  probate  court 
must  be  reversed. 

(6)  We  cannot  put  the  trial  court  in  error  for  refusing  the 
contestee's  requested  charges,  in  the  form  in  which  they  were 
asked,  as  they  should  have  suggested  that  the  jury  could  not  find 
for  the  contestant  upon  the  specifications  h3rpothesized,  and  not 
that  they  must  find  for  the  proponent  on  certain  issues,  as  it 
would  have  necessitated  two  or  more  findings  by  the  jury.  As 
this  case  must  be  reversed,  however,  it  is  sufficient  to  say  that, 
unless  there  is  a  material  change  in  the  evidence  upon  the  next 
trial,  the  proponent  is  entitled  to  the  general  affirmative  charge ; 
that  is,  that  the  jury  cannot  find  for  contestant,  both  as  to  the 
charges  of  fraud  and  undue  influence.  There  was  no  proof  what- 
ever of  the  fraud  charged  or  of  facts  from  which  the  jury  could 
infer  such  fraud.  Nor  was  there  any  proof  of  undue  influence. 
John  Barnett  and  his  wife  were  not  beneficiaries,  and  while  the 
sister  Jane  was,  and  while  there  was  a  confidential  relationship 
between  the  parties,  this  fact  alone  did  not  cast  upon  the  bene- 
ficiary the  burden  of  showing  that  the  act  was  voluntary  and  did 
not  result  from  undue  influence.  It  was  incumbent  upon  the 
contestant  to  prove  more  than  the  mere  confidential  relationship 
between  the  parties  in  order  to  cast  the  burden  upon  the  bene- 
ficiary.—Jones  V.  Brooks,  184  Ala.  115,  63  South.  978.  Not  only 
did  the  contestant's  proof  fail  to  cast  the  burden  upon  the  bene- 
ficiary, but  the  contestee's  evidence  completely  showed  that  the 


Digitized  by  VjOOQIC 


146  SUPREME  COURT  [Vol. 

[Bamett  v.  Freeman.] 

making  of  the  will  was  voluntary,  and  that  testatrix  acted 
throughout  upon  independent  advice. 

(7)  As  to  the  charge  of  mental  incapacity,  that  was  properly 
left  to  the  jury;  for,  while  there  was  much  evidence  tending  to 
show  that  testatrix  was  of  disposing  mind,  notwithstanding  her 
physical  condition  and  the  use  of  opiates  to  relieve  her  pain  and 
suffering,  there  was  some  evidence  from  which  the  jury  could 
infer  that  she  was  not  mentally  capable  of  disposing  of  her  prop- 
erty, though  the  weight  of  the  evidence  showed  that  she  was 
mentally  capable  of  making  a  valid  will. — Mvllen  v,  Johnson,  157 
Ala.  262,  47  South.  584. 

The  judgment  of  the  probate  court  is  reversed,  and  the  cause 
is  remnaded. 

Reversed  and  remanded. 

Maypield,  Somerville,  and  Thomas,  JJ.,  concur. 

ON  REHEARING. 

ANDERSON,  C.  J.— (8)  It  is  now  suggested,  for  the  first  time 
upon  rehearing,  that  this  case  should  not  be  reversed  for  the  er- 
rors noted  in  the  original  opinion,  because  the  contestant  was  en- 
titled to  a  general  charge,  regardless  of  the  errors  committed  by 
the  trial  court.  This  is,  of  course,  the  general  rule,  but  we  are 
not  persuaded  that  the  contestant  was  entitled  to  the  general 
charge,  as  the  trial  court  had  ruled  that  the  execution  of  the  will 
had  been  sufficiently  proved  and  admitting  it  in  evidence,  and  as 
long  as  it  was  in  evidence  the  proponent  made  out  his  case,  and 
was  entitled  to  have  the  same  probated  unless  the  jury  found  in 
favor  of  the  contestant  upon  one  or  more  of  his  grounds  of  con- 
test. It  is  true,  the  appellee  objected  to  the  introduction  of  the 
will  because  the  execution  had  not  been  proved  by  both  of  the 
subscribing  witnesses,  but  the  trial  court  overruled  the  objection 
and  admitted  the  will  in  evidence  upon  the  proof  of  one  of  the 
subscribing  witnesses.  If  the  trial  court  erred  in  this  respect  the 
appellee  should  have  taken  a  cross-appeal ;  but  as  long  as  the  will 
was  in  evidence  the  appellee  was  not  entitled  to  the  general 
charge,  and  we  cannot  invoke  the  doctrine  of  error  without  in- 
jury to  affirm  this  case.  Had  the  trial  court  sustained  appellee's 
objection  to  the  will,  then  in  all  probability  the  appellant  would 
have  produced  the  other  subscribing  witness,  or  accounted  for  a 
faliure  to  do  so,  and  resorted  to  secondary  evidence,  but  we  can- 
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not  visit  the  error  of  the  trial  court,  in  letting  the  will  in,  upon 
this  appellant  for  the  purpose  of  invoking  error  without  injury. 

It  is  evident  that  the  trial  court  was  misled  by  section  6185 
of  the  Code  of  1907,  in  ruling  that  proof  by  one  witness  was  suf- 
ficient, a  mistake  most  natural  from  a  reading  of  said  section ; 
but,  as  formerly  construed  by  this  court,  this  will  not  suffice  upon 
formal  contest. — Bamewall  v.  Murrell,  108  Ala.  866,  18  South. 
831.  It  would  seem  that  it  was  there  held  that  this  section  was 
intended  to  deal  with  secondary  evidence  only  when  the  primary 
evidence  of  the  execution  of  the  will  is  not  obtainable.  It  would 
therefore  appear  that,  notwithstanding  proof  of  the  execution  of 
the  will  by  Dr.  Oliett,  the  other  subscribing  witness,  Drewery, 
should  have  also  been  introduced,  or  his  absence  accounted  for  in 
order  to  get  in  secondary  evidence  of  his  attestation  as  provided 
by  the  statute.  This  is  not,  of  course,  the  only  method  of  proving 
wills,  but  is  the  primary  method,  and  no  other  method  can  be 
resorted  to  until  resort  is  first  had  to  the  primary  method.  Should 
the  primary  evidence  not  be  obtainable,  then  resort  may  be  had  to 
secondary  evidence,  or  if  the  primary  evidence  does  not  establish 
the  execution  of  the  will,  the  proponent  is  not  concluded  thereby, 
but  may  resort  to  other  facts  and  circumstances  showing  the 
execution  of  same.  It  is  sufficient  to  say  that  section  6185  does 
not  authorize  the  proof  of  the  will  by  one  subscribing  witness 
only.  If  all  can  be  had,  they  should  all  prove  the  execution,  or  if 
some  of  them  cannot  be  had;  then  secondary  proof  can  be 
resorted  to  in  place  of  the  absent  witness  or  witnesses. 

Application  for  rehearing  overruled. 

Mayfield,  Somerville,  and  Thomas,  JJ.,  concur. 


Mobile  Fish  &  Oyster  Co.  v.  Craft. 

Assumpsit. 

(Decided  June  15,  1916.    72  South.  399.) 

1.  Fish  and  Oysters;  Commissioii;  Ultra  Vires;  Salary. — Acts  1911,  p. 
458,  et  seq.,  was  repealed  by  Acts  1915,  p.  145,  and  Acts  1915,  p.  739,  and  yet, 
the  endorsement  of  a  note,  payable  to  the  commission  to  its  president  in  part 
payment  of  a  salary,  was  not  an  ultra  vires  act,  nor  a  defense  available  to 
the  maker  of  the  note. 
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2.  Corporations;  Ultra  Vires. — Strictly  speaking,  an  act  is  said  to  be 
ultra  vires  when  it  is  not  within  the  scope  of  the  powers  of  the  corporation 
to  perform  it  under  any  circumstances,  or  for  any  purpose. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Assumpsit  by  John  Craft  against  the  Mobile  Fish  &  Oyster 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Six  days  before  the  act  abolishing  the  Alabama  Oyster  Com- 
mission, a  note  for  $587  and  an  open  account  due  the  Alabama 
Oyster  Commission  by  the  Mobile  Fish  &  Oyster  Company,  as  a 
balance  for  rental  of  oyster  bottoms,  was  transferred  to  John 
Craft,  the  president  of  the  Alabama  Oyster  Commission  by  the 
said  commission,  in  part  payment  of  his  salary  for  that  year. 

As  a  defense  to  the  suit,  a  plea  of  the  general  issue  was  inter- 
posed, and  a  plea  setting  up  the  creation  of  the  commission  and 
quoting  sections  10  and  42  of  the  act  of  1911,  approved  April  18, 
1911,  page  458,  and  alleging  that  while  the  suit  was  pending, 
and  before  the  day  set  for  its  trial,  the  state  of  Alabama  passed 
an  act  abolishing  its  commission,  and  that,  after  the  bill  to  abolish 
said  commission  had  been  passed,  the  note  sued  on  was  indorsed 
by  said  commission  to  the  plaintiff  in  payment  of  salary  it  was 
claimed  was  owing  by  said  commission,  to  the  president  of  said 
commission,  and  that  the  act  of  indorsing  said  account  to  plain- 
tiff in  pajmient  of  such  salary  was  unauthorized  and  void. 

Ervin  &  McAleer,  for  appellant.  Inge  &  McLeod,  for  appel- 
lee. 

SAYRE,  J. — Plaintiff  (appellee)  recovered  judgment  against 
the  Mobile  Fish  &  Oyster  Company  as  indorsee  of  defendant's 
certain  promissory  note  made  payable  to  the  Alabama  Oyster 
Commission  and  as  assignee  of  a  certain  account  due  from  the 
company  to  the  commission ;  said  note  and  account  having  been 
accepted  by  plaintiff  in  payment  pro  tanto  of  salary  due  him  as 
president  of  the  commission.  The  defense  was  that  it  was  with- 
out the  power  of  the  Oyster  Commission  to  thus  transfer  the  note 
and  account  to  plaintiff. 

(1)  It  would  not  be  a  violent  presumption  to  suppose  that 
the  Oyster  Commission  was  without  funds  at  the  time,  and 
adopted  this  expedient  in  anticipation  of  the  approval  of  an  act^ 
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then  passed  by  the  Legislature  and  a  few  days  later  approved  by 
the  Governor,  by  which  the  act  creating  the  Alabama  Oyster  Com- 
mission was  repealed. — Act  approved  Feb.  25,  1915 ;  Acts,  p.  145. 
But  it  is  impossible  to  conceive  that  the  emergency  presented 
by  the  pendency  of  the  Governor's  approval  of  the  repealing  act 
had  any  effect  by  way  of  enlarging  the  powers  previously  exer- 
cised by  the  commission  under  the  act  of  its  creation.  Equally 
clear  is  it,  on  the  other  hand,  that  the  act  of  September  29,  1915 
(Acts,  p.  739),  providing  funds  for  the  pajonent  of  salaries  due 
from  the  commission  to  its  officers  and  employees  and  unpaid  at 
the  time  of  its  abolition,  did  not  invalidate  the  transfers  in  ques- 
tion if  they  were  at  the  time  of  their  execution  within  the  lawful 
powers  of  the  commission. 

The  Alabama  Oyster  Commission  was  a  public  corporation; 
it  was  an  organ  of  the  state  chartered  for  the  exercise  of  a  part 
of  the  police  power  in  order  that  its  sea-food  industries  and  their 
source  of  supply  might  be  developed  and  protected.  It  is  to  be 
conceded  that  it  had  only  such  powers  as  were  expressed  in  the 
act  of  its  creation  and  such  as  were  necessarily  implied  as  inci- 
dental to  the  purposes  and  objects  for  which  it  was  created.  It 
was  not  a  business  corporation ;  but  to  it  was  intrusted  the  power 
to  collect  from  designated  sources,  by  suit  if  necessary,  funds 
with  which  to  defray  the  expenses  of  its  operations  and  to  dis- 
burse those  funds.  Section  10  of  the  act  (Acts  1911,  p."  458) 
provided :  "That  all  monies  received  by  the  commission  for  the 
payment  of  taxes  or  issuance  of  license  or  in  any  other  manner 
under  the  provisions  of  this  act,  except  the  sum  of  50  cents  for 
each  license  to  be  retained  by  the  secretary,  shall  be  deposited 
in  some  bank  in  Mobile  to  be  designated  by  the  commission  as  its 
depository,  to  the  credit  of  the  Alabama  Oyster  Commission,  to 
be  drawn  out  on  checks  signed  by  the  secretary  and  counter- 
signed by  the  president  of  the  commission." 

Section  42  was  much  the  same ;  but  defendant  relied  upon  it  in 
connection  with  section  10,  and  we  quote  it  as  follows :  "That  all 
monies  arising  from  leases,  fines,  taxes,  *  *  *  forfeitures, 
or  any  other  source  whatsoever,  which  may  come  into  the  hands 
of  the  commission  under  the  provisions  of  this  act  shall  be  paid 
over  to  the  secretary  of  the  commission  and  shall  be  by  him  de- 
posited in  some  bank  in  the  city  of  Mobile  to  be  designated  by  the 
commission  as  its  depository.  That  all  accounts  of  the  commis- 
sion for  salaries,  services,  or  expenses  in  carrying  out  the  provi- 
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sions  of  this  act  shall  be  audited  by  the  commission  and  pasrment 
authorized  and  made  upon  warrants  drawn  by  the  secretary  and 
countersi^ed  by  the  president." 

(2)  Strictly  speaking,  a  corporate  act  is  said  to  be  "ultra 
vires"  when  it  is  not  within  the  scope  of  the  powers  of  the  cor- 
poration to  perform  it  under  any  circumstances  or  for  any  pur- 
pose.—Bi^cA;  Creek  L.  Co.  v.  Nelson,  188  Ala.  243,  66  South.  476. 
Sometimes  the  mode  in  which  a  power  is  to  be  exercised  meas- 
ures the  power  itself,  as  where  substantial  rights  are  made  to 
depend  upon  an  observance  of  the  specific  mode  in  which  the 
statute  requires  the  power  to  be  exercised.  We  do  not  think 
such  is  the  case  here.  The  provisions,  quoted  above,  were  regu- 
lations to  better  secure  the  safe-keeping  and  proper  disbursement 
of  the  moneys  collected  by  the  commission.  The  commission  held 
defendant's  note  and  account  in  trust,  among  other  things,  to 
pay  plaintiff's  salary  out  of  the  proceeds.  The  state's  interest  in 
the  particular  transaction  was  that  defendant's  obligations 
should  be  utilized  for  the  purpose  to  which  they  had  been  devoted 
by  the  act.  Defendant's  only  interest  was  that  it  be  not  put  in 
danger  of  being  required  to  pay  twice.  The  good  faith  of  the 
transaction  was  not  questioned,  nor  was  it  denied  that  it  was  in- 
tended to  be  just  what,  on  the  evidence,  it  purported  to  be.  Nor 
can  it  be  denied  that,  if  the  transaction  in  question  was  ineffec- 
tual foi-  the  purpose  intended,  defendant  remained  liable  to  the 
commission,  or  that,  even  now,  it  ought  to  be  compelled  to  pay 
the  state  under  appropriate  provisions  of  the  act  abolishing  the 
commission.  These  interests  have  been  subserved,  these  purposes 
have  been  accomplished,  nor  has  there  been  a  departure  from  the 
literal  mandate  of  the  statute,  for  these  obligations  were  not 
money.  Plainly,  then,  defendant's  objection  went  merely  to  the 
mode  in  which  plaintiff's  salary  was  paid,  rather  than  to  the 
thing  accomplished  by  the  transfers.  It  went  to  the  failure  of  the 
commission  to  observe  a  regulation  in  which  the  deefndant  had 
no  interest  and  which,  at  best,  was  inapt  to  the  circumstances  of 
the  transaction.  If  these  debts  had  been  collected  by  the  commis- 
sion and  the  proceeds  turned  over  to  plaintiff  in  payment  of  sal- 
ary due  him  without  being  first  deposited  in  the  bank,  it  would 
hardly  be  a  correct  application  of  the  doctrine  of  ultra  vires  to 
permit  any  party  in  interest  to  say  that  plaintiff's  salary  had  not 
been  paid.  We  think  therefore  that  the  transaction  under  con- 
sideration, by  which  the  commission  transferred  and  plaintiff 
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accepted  the  note  and  account  in  lieu  of  cash  at  their  face  values, 
without  affecting  the  true  interest  or  jeopardizing  the  rights  of 
any  party  concerned  except  perhaps  plaintiff,  cannot  be  held  for 
an  unlawful  conversion  of  the  choses  in  action  transferred,  and 
hence  that  the  trial  court  correctly  denied  defendant's  plea  of 
ultra  vires,  and  this  we  hold  without  conceding  that  the  commis- 
sion might  have  traded  in  the  notes  and  accounts  payable  to  it  or 
might  have  made  itself  liable  as  indorsed  in  any  case. 
Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Sims  t;.  Alabama  Great  Southern  R.  R.  Co. 

Death  Action. 

(Decided  June  15,  1916.    72  South.  328.) 

1.  Railroads;  Croasiiisr  Accident;  Evidence. — Under  the  evidence  in  this 
case,  it  is  held  that  the  crossing  at  which  the  accident  occurred  was  not  a 
public  crossing,  as  only  employees  of  and  those  having  business  at  a  com- 
press were  accustomed  to  cross  the  tracks  at  that  place. 

2.  Same;  Contributory  Negligence. — A  person  stepping  from  a  path  be- 
tween two  tracks  immediately  in  front  of  an  approaching  engine,  is  guilty  of 
contributory  negligence  barrmg  recovery. 

3.  Same;  Evidence;  Instruction. — Where  there  was  evidence  tending  to 
show  that  deceased  was  walking  down  the  path  near  the  approaching  engine, 
a  charge  that  the  exercise  on  the  part  of  the  engineer  of  the  presumption 
that  a  human  being  will  avoid  any  injury  is  not  the  taking  of  a  chance  in 
such  a  sense  as  to  render  defendant  liable  until  the  engineer  discovers  some- 
thing in  the  conduct  of  deceased  that  will  induce  a  reasonable  man  situated 
as  the  engineer  was  to  reasonably  believe  that  said  person  would  not  of  him- 
self avoid  the  injury,  cannot  be  said  to  be  argumentative  or  misleading. 

4.  Same. — Where  it  did  not  appear  that  decedent  indicated  that  he  was 
going  to  step  in  front  of  the  approaching  engine,  a  charge  that  if  plaintiff 'a 
intestate  stepped  from  a  place  of  safety  in  front  of  an  approaching  engine, 
and  so  closely  thereto  that  the  engineer  could  not  by  the  use  of  all  the  means 
known  to  skillful  engineers,  have  avoided  the  injury,  then  plaintiff  could  not 
recover,  was  proper. 

5.  Same. — A  charge  that  where  one  walks  on  the  tracks  or  right  of  way 
of  a  railroad,  without  invitation  or  license,  he  is  a  trespasser  and  assumes 
the  peril  of  the  position  in  which  he  has  voluntarily  placed  himself,  and  the 
railroad  owes  him  no  duty  except  the  exercise  of  reasonable  care  and  dili- 
gence to  avoid  injuring  him  as  soon  as  his  peril  becomes  apparent,  although 
misleading  in  not  requiring  the  engineer  to  use  all  means  in  his  power  to 
avoid  the  injury,  is  not  reversible  error  where  no  explanatory  instruction 
was  asked. 
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Appeal  from  Etowah  Circuit  Court. 

Heard  before  Hon.  J.  E.  Blackwood. 

Action  under  the  Homicide  Act  (Code  1907,  §  2486),  by  Mat- 
tie  V.  Sims,  as  administratrix,  for  damages  for  the  death  of  her 
intestate.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

The  pleadings  and  the  facts  sufficiently  appear.  The  follow- 
ing charges  were  given  for  defendant: 

C.  The  court  charges  the  jury  that  the  exercise  on  the  part 
of  the  engineer  of  the  presumption  that  a  human  being  will  ex- 
tricate himself  from  a  position  of  peril  or  will  avoid  injury  is 
not  the  taking  of  the  chance  in  such  a  sense  as  to  render  the  de- 
fendant liable  until  the  engineer  discovers  something  in  the  ap- 
pearance or  conduct  of  plaintiff's  intestate  which  would  indicate 
to  a  reasonable  man,  situated  as  the  engineer  was,  that  said  in- 
testate would  not  of  himself  avoid  the  injury. 

D.  The  court  charges  the  jury  that,  if  plaintiff's  intestate 
stepped  from  a  place  of  safety  in  front  of  an  approaching  engine 
and  so  close  thereto  that  the  engineer  could  not  by  the  use  of  all 
means  known  to  skillful  engineers  have  avoided  the  injury,  then 
plaintiff  cannot  recover. 

E.  Unless  you  are  reasonably  satisfied  from  the  evidenec  that 
either  Engineer  Wilson  or  Fireman  Ledford  was  guilty  of  reck- 
less indifference  to  the  life  and  safety  of  others,  or  was  guilty  of 
some  negligence  after  discovery  of  the  peril  of  plaintiff's  intes- 
tate which  resulted  in  the  death  of  plaintiff's  intestate,  you  should 
find  a  verdict  for  defendant. 

H.  The  court  charges  the  jury  that  where  one  walks  on  the 
track  or  right  of  way  of  a  railroad,  without  invitation  or  license, 
he  is  a  trespasser  and  assumes  the  peril  of  the  position  in  which 
he  has  voluntarily  placed  himself,  and  the  railroad  owes  him  no 
duty  except  the  exercise  of  reasonable  care  and  diligence  to 
avoid  injuring  him  as  soon  as  his  peril  becomes  apparent. 

Riddle,  Burt  &  Riddle,  and  McCord  &  Davis,  for  appellant. 
Goodhue  &  Brindley,  for  appellee. 

GARDNER,  J. — This  action  is  brought  under  the  homicide 
act  by  the  administratrix  of  the  estate  of  W.  C.  Sims  to  recover 
damages  for  the  death  of  her  intestate,  who  was  killed  by  being 
run  over  by  one  of  defendant's  switch  engines  while  on  or  cross- 
ing the  track  at  Attalla,  Ala. 
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The  first  count  relied  for  recovery  upon  simple  negligence,  al- 
leging that  the  plaintiffs  intestate  was  killed  while  crossing  the 
track  of  defendant's  railway  at  a  "public  crossing."  The  second 
count  is  for  subsequent  negligence,  and  the  third  is  for  wanton, 
willful,  or  intentional  injury.  To  the  first  count  of  the  complaint 
special  pleas  of  contributory  negligence  were  interposed,  and 
plaintifTs  demurrers  thereto  were  by  the  court  overruled.  These 
rulings  constitute  the  first  assignment  of  error. 

The  plaintiff's  intestate  was  killed  on  the  morning  of  Decem- 
ber 31,  1913,  between  the  hours  of  9  and  10  o'clock,  and  at  a 
point  between  the  compress  and  the  depot  of  the  defendant  rail- 
road. Between  these  two  points  were  a  number  of  tracks — five 
or  six — and  the  engine  which  struck  the  intestate  was  engaged  in 
switching  cars.  Near  the  compress  there  was  a  track  for  the  con- 
venience of  that  business,  called  the  compress  track.  This  track 
and  the  transfer  track,  on  which  intestate  was  killed,  were  not 
laid  parallel  but  approached  each  other  triangularly  as  they 
neared  the  depot.  Plaintiff's  intestate  on  that  morning  descended 
the  steps  from  the  compress  platform  and  walked  down  between 
the  tracks  toward  the  depot.  The  great  weight  of  the  evidence  is 
to  the  effect  that  intestate  stepped  upon  the  transfer  track  imme- 
diaely  ahead  of  the  switch  engine,  a  witness  for  plaintiff  testify- 
ing that  "Sims  got  on  the  track  in  front  of  the  engine.  ♦  ♦  ♦ 
Didn't  step  on  the  track,  but  stepped  over  the  first  rail,  and  just 
as  he  raised  his  foot,  ♦  *  *  when  he  stepped  over,  the  en- 
gine was  not  over  three  or  four  feet  back  from  him.  ♦  ♦  ♦ 
He  did  not  have  time  to  put  the  other  foot  down  until  it  struck 
him." 

Another  witness  for  plaintiff  (witness  Hinds)  testified  that, 
when  intestate  "came  on  the  transfer  track,  he  walked  up  it  a 
piece,  maybe  30  or  40  feet,"  and  "he  was  walking  right  down  the 
transfer  tracks  at  the  place  when  he  was  hit."  The  distance 
between  the  compress  and  transfer  tracks  at  the  place  where  the 
intestate  was  killed  is  estimated  to  be  about  twelve  feet. 

(1)  There  is  proof  to  the  effect  that  some  of  the  employees  of 
the  compress  crossed  the  defendant's  railroad  track ;  that  cotton 
buyers  also  have  been  going  to  the  compress  across  these  tracks ; 
that  there  are  paths  worn  along  between  the  tracks ;  and  that  this 
has  been  done  "since  1912."  One  of  the  witnesses  for  plaintiff 
stated  that  the  compress  worked  between  20  and  30  men  during 
the  busy  part  of  the  season,  and  that  people  going  to  and  from 
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the  compress  and  depot  went  that  way.  There  is  nothing  in  the 
evidence  to  indicate  at  what  hours  of  the  day  these  tracks  were 
so  crossed,  but  it  tends  to  show  that  only  employees  and  those 
having  business  at  the  compress  were  accustomed  to  walk  along 
or  cross  over  them. 

We  need  not  further  discuss  the  evidence  in  this  connection. 
Suffice  it  to  say,  it  has  been  carefully  considered  in  consultation, 
and  we  are  persuaded  that  the  evidence  in  this  record  falls  far 
short  of  bringing  this  case  within  the  requirements  of  the  rule 
laid  down  in  what  may  be  called  "popular  crossing"  cases.  It  is 
not  pretended  that  the  place  in  question  was  a  street — or  road — 
crossing,  but  merely  that  it  was  a  "public  crossing,"  so  estab- 
lished by  continuous  and  frequent  use  by  the  public.  We  think 
it  is  clear  that  plaintiff's  intestate  was  not  killed  at  a  "public 
crossing."  So.  Ry.  Co.  v.  Stewart,  179  Ala.  304,  60  South.  927  ; 
Blackmon  v.  Cen.  Ga.  Ry.,  185  Ala.  635,  64  South.  592 ;  So.  Ry. 
Co.  V.  Drake,  166  Ala.  540,  51  South.  996 ;  B'ham  So.  Ry.  Co.  v. 
Fox,  167  Ala.  281,  52  South.  889 ;  Savannah,  etc.,  R.  R.  v.  Mead- 
ors,  95  Ala.  137,  10  South.  141 ;  Helms  v.  Cen.  Ga.  Ry.,  188  Ala. 
393,  66  South.  470. 

The  first  count  of  the  complaint  relied  specifically  upon  the 
public-crossing  theory.  The  affirmative  charge  was  therefore 
properly  given  for  the  defendant  on  that  count.  As  the  pleas, 
demurrers  to  which  were  overruled,  were  addressed  only  to  the 
first  count  of  the  complaint,  the  ruling  thereon,  in  view  of  what 
we  have  here  said,  is  unnecessary  to  be  considered. 

(2)  Upon  the  conclusion  we  have  reached  it  will  be  seen,  as 
above  indicated,  that  defendant's  agents  or  servants  owed  the 
intestate  no  duty  of  lookout.  It  is  clear,  on  the  theory  that  plain- 
tiff's intestate  stepped  from  the  path  between  the  two  tracks  onto 
the  transfer  track  immediately  in  front  of  the  approaching  en- 
gine, and  he  was  guilty  of  contributory  negligence  in  failing  to 
stop,  look,  and  listen  before  going  on  the  track,  or  in  going  on  it 
with  full  knowledge  of  the  situation  and  thus  taking  his  chances. 
— L.  &  N.  R.  R.  Co.  V.  Morgan,  190  Ala.  108,  66  South.  799 ;  Gen. 
Ga.  Ry.  v.  Foshee,  125  Ala.  199,  27  South.  1006. 

This  leaves  for  consideration  only  the  questions  of  subsequent 
negligence  and  wanton  or  willful  injury  as  charged  in  counts  2 
and  3.  The  trial  court  permitted  the  case  to  go  to  the  jury  upon 
these  counts  and  charged  the  jury  at  length  as  to  each.  To  these 
oral  charges  plaintiff's  counsel  reserved  no  exceptions,  but,  on  the 
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contrary,  as  the  record  disclosed,  stated  at  the  conclusion  of  the 
charge  their  satisfaction  therewith,  and  this  notwithstanding  the 
oral  charge  confined  the  jury  to  counts  2  and  3.  Counsel  for  plain- 
tiff on  this  appeal  inform  us,  however,  that  they  were  not  of 
counsel  in  the  trial  of  the  case  in  the  court  below. 

There  was  evidence  tending  to  show  that  the  engineer  was 
in  his  place,  with  his  head  out  the  window,  looking  ahead,  and 
that  the  track  was  but  slightly  curved.  We  have  previously  noted 
the  testimony  of  the  witness  Hinds,  showing  that  intestate  was 
w^alking  down  the  track  at  the  time  he  was  struck.  There  was 
also  some  evidence  that  the  bell  was  not  rung  nor  the  whistle 
blown,  and  that  there  was  noise  from  a  passenger  train  standing 
nearby.  The  engineer  insisted  that  he  did  not  see  deceased  at 
all,  although  he  was  looking  ahead.  The  fireman  testified  that 
he  was  firing  the  engine  at  the  time  the  accident  occurred.  The 
proof  shows  without  conflict  that  the  engine  was  not  running 
over  five  miles  an  hour;  some  of  the  witnesses  estimating  the 
speed  as  low  as  three  miles. 

(3)  Some  of  the  assignments  of  error  are  predicated  upon 
the  giving  of  certain  charges  in  writing  for  the  defendant.  It 
was  not  reversible  error  to  give  charge  C  on  defendant's  request. 
If  it  was  merely  argumentative  or  misleading,  these  faults  would 
not  suffice  to  constitute  the  giving  of  the  charge  reversible  error. 
It  rested  upon  the  theory  that  the  engineer,  upon  seeing  an  adult 
person  on  the  track,  has  a  right  to  assume  that  he  will  leave  it 
before  the  car  reaches  him,  and  that  this  presumption  may  be 
indulged  so  long  as  the  danger  does  not  become  imminent.  Ac- 
cording to  the  testimony  of  the  witness  Hinds,  plaintiffs  intestate 
was  walking  down  the  track,  and  the  engine  was  running  at  a 
rate  of  speed  not  exceeding  five  miles  an  hour  (So.  Ry.  Co.  v. 
Shirley,  189  Ala.  568,  66  South.  511),  and  at  a  place  where  intes- 
tate could  easily  have  left  the  track.  It  is  suggested  that  the 
charge  is  subject  to  criticism  for  the  use  of  the  language,  "would 
indicate  to  a  reasonable  man  situated  as  the  engineer  was,"  for 
the  reason  that  an  engineer  is  required  to  exercise  the  highest 
degree  of  care,  etc.  The  charge  was  not  dealing  with  the  degree 
of  care  to  be  exercised  by  an  engineer,  however,  but  only  with 
the  question  when  an  engineer  is  called  upon  to  exercise  that  high 
degree  of  care. 

(4)  Under  the  light  of  the  evidence  in  the  case,  we  do  not 
think  the  giving  of  this  charge  was  reversible  error.    Nor  was 
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there  error  in  the  giving  of  charge  D  on  the  defendant's  request. 
There  is  nothing  in  the  evidence  tending  to  show  that  the  plain- 
tiff's intestate  gave  any  indication  that  he  was  going  to  suddenly 
step  from  a  place  of  safety  immediately  in  front  of  the  approach- 
ing engine.  We  have  previously  indicated  that  there  is  nothing 
tending  to  show  any  initial  negligence  on  the  part  of  the  engineer. 

Charge  E  is  criticised  for  that  it  pretermits  the  negligence  of 
the  engineer  or  fireman  in  not  ringing  the  bell  or  blowing  the 
whistle ;  but  the  argument  assumes  that  the  defendant's  servants 
or  agents  owed  to  plaintiff's  intestate  the  duty  of  lookout,  which 
we  conclude  from  this  record  was  not  the  case. 

(5)  Charge  H  was  requested  by  the  defendant  in  view  of  the 
evidence  of  the  witness  Hinds,  to  the  effect  that  plaintiff's  intes- 
tate was  walking  down  the  track.  This  charge  may  be  subject  to 
some  criticism  for  the  use  of  the  words  "reasonable  care  and  dili- 
gence;" but  this,  we  conclude,  renders  the  charge  misleading 
only.  While  the  language  used  is  in  accord  with  expressions 
found  in  some  of  our  cases  (HcUey  v.  K,  C,  Af.  &  B.  R.  R.,  113 
Ala.  649,  21  South.  357;  A.  G.  S.  R.  R.  v.  Guest,  136  Ala.  352, 
34  South.  968;  Cen.  R.  R.  &  Bkg.  Co.  v.  Vaughan,  93  Ala.  209,  9 
South.  468,  30  Am.  St.  Rep.  50)  yet  the  true  rule  requires  the  en- 
gineer to  do  all  in  his  power,  to  use  all  appliances  at  hand  known 
to  prudent  and  skillful  engineers,  to  avert  the  injury  after  discov- 
ering the  peril. 

Of  course,  by  "reasonable  care  and  diligence"  is  meant  such 
as  is  required  in  view  of  all  the  circumstances.  A  similar  charge 
was  held  to  be  misleading  in  Cen.  Ga.  Ry.  v.  Stewart,  178  Ala. 
651,  59  South.  507.  If  the  plaintiff  was  of  the  opinion  that  the 
jury  might  be  misled  by  this  charge,  in  regard  to  the  degree 
of  diligence  incumbent  on  the  engineer,  an  explanatory  charge 
should  have  been  requested.  We  are  unwilling  to  predicate  a 
reversal  upon  the  giving  of  this  charge,  particularly  in  view  of 
the  very  full  charge  of  the  court,  with  which  plaintiff's  counsel 
at  that  time  expressed  satisfaction. 

We  do  not  consider  the  assignments  relating  to  the  question 
whether  the  evidence  called  for  would  be  the  statement  of  a  col- 
lective fact,  or  would  be  objectionable  as  a  conclusion  of  the  wit- 
ness, of  sufficient  importance  for  detailed  treatment  here.  Suf- 
fice it  to  say,  they  clearly  do  not  present  matters  upon  which  a 
reversal  of  the  case  could  be  predicated. 
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Upon  a  careful  consideration  of  the  record,  we  find  no  error 
calling  for  reversal  of  the  cause,  and  the  judgment  is,  accordingly, 
affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Foshee,  et  al.  v.  Kay,  et  al. 

Quo  Warranto. 

(Decided  June  8,  1916.    72  South.  391.) 

1.  Municipal  Corporations;  Incorporations;  Plat. — Under  §  1053,  Code 
1907,  the  attaching  of  an  accurate  map  or  plat  to  the  petition  for  incorpora- 
tion is  jurisdictional. 

2.  Same. — ^Under  said  section  a  plat  setting  u^  sections,  township,  range 
and  county,. and  other  marks,  calls  and  objects  which  would  enable  identifica- 
tion of  the  territory,  if  township  and  range  had  not  been  given,  is  not  fatally 
defective  because  of  a  description  on  the  margin,  placing  the  territory  to  be 
incorporated  in  the  wrong  township. 

3.  Same. — Such  section  does  not  require  the  plat  to  be  so  accurate  as  not 
to  premit  of  immaterial  errors,  but  substantial  compliance  was  sufficient  if 
the  territory  may  thereby  be  located  with  reasonable  certainty. 

4.  Evidence;  Judicial  Notice;  Public  Survey. — The  courts  take  judicial 
knowledge  of  the  fact  that  the  Mobile  &  Ohio  Railroad  crosses  the  Southern 
Railroad  Company  in  Chilton  county  in  township  21,  and  not  in  township  20, 
such  fact  being  disclosed  by  state  and  county  maps,  and  general  surveys  of 
the  state. 

5.  Municipal  Corporation;  Incorporation;  Petition. — Under  §  1053,  Code 
1907,  the  fact  that  the  order  of  the  probate  judge,  which  recited  that  cer- 
tain things  satisfactorily  appeared,  failed  to  recite  that  proof  of  qualifica- 
tion of  voters  was  made,  or  how  it  was  made,  was  not  fatal  to  the  incorpora- 
tion. 

6.  Evidence;  Presumption;  Regularity  of  Judicial  Proceedings. — Where 
orders  were  made  by  a  probate  judge  in  incorporation  proceedings  under 
§  1053,  Code  1907,  and  were  not  dated,  it  will  be  presumed  that  they  were 
made  at  the  proper  time,  in  the  absence  of  a  contrary  showing. 

7.  Municipal  Corporations;    Incorporations;   Orders;    Conclusiveness. — 

Under  §  1058,  Code  1907,  the  finding  of  the  judge  of  probate  that  an  election 
for  an  incorporation  was  regular  and  valid,  is  conclusive  as  against  an  attack 
upon  its  regularity. 

8.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^In  proceedings  to  in- 
corporate a  municipality  where  there  was  no  latent  ambiguity  in  the  plat 
filed  with  the  petition,  but  simply  an  error  which  was  self  correcting  by  re- 
sort to  common  knowledge,  the  admission  of  parol  evidence  to  explain  the 
olat  was  error,  but  without  injury. 


Digitized  by  VjOOQIC 


158  SUPREME  COURT  [Vol. 

[Foshee,  et  al.  v.  Kay,  et  al.] 

Appeal  from  Chilton  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Petition,  on  the  relation  of  Hill  J.  Foshee  and  others,  for  quo 
warranto  to  inquire  into  and  determine  the  legality  of  the  incor- 
poration of  the  community  of  Maplesville,  Ala.,  directed  to  W.  E. 
Kay  and  others,  as  officers  of  said  municipality.  From  a  judg- 
ment for  respondents  relators  appeal.    Affirmed. 

The  order  referred  to  as  found  on  page  7  of  the  original 
record  is  as  follows : 

And  it  appearing  to  the  court  that  said  enumeration  had  been 
completed,  and  that  the  provision  of  the  law  for  the  incorpora- 
tion of  municipalities  have  been,  in  all  respects,  complied  with, 
it  is  therefore  ordered,  adjudged,  and  decreed  that  the  residents 
of  such  territory  be,  and  they  are,  declared  incorporated  under 
the  laws  of  the  state  of  Alabama  under  the  name  of  Maplesville, 
and  with  the  boundaries  set  forth  in  the  petition  in  this  case,  and 
with  all  the  rights  and  powers  granted  by  the  laws  of  Alabama  to 
such  corporation. 

Signed,  E.  B.  Deason,  Judge  of  Probate,  but  without  date. 
Order  on  page  26,  original  record,  same  as  that  on  page  7,  but 
without  date.  Order  on  page  27  of  supplemental  record  is  the 
same  as  on  first  order  set  forth  but  without  date,  followed  by  the 
certificate  and  result  of  the  election  as  to  incorporations,  36  vot- 
ing incorporation  and  10  voting  no  incorporation,  and  also  an 
order  for  an  election. 

Curry  &  Walker,  and  Hill,  Hill,  Whiting  &  Stern,  for 
appellant.  Lavender  &  Thompson,  and  Smith  &  Gerald,  for 
appellee. 

ANDERSON,  C.  J.— (1-4)  Section  1053  of  the  Code  of  1907 
provides  for  the  incorporation  of  municipalities  by  application 
to  the  probate  judge  of  the  county,  and,  among  other  things  re- 
quired, is  that  the  petition  shall  have  attached  thereto  and  as  a 
part  thereof  an  accurate  plat  of  the  territory  proposed  to  be 
embraced  within  the  corporate  limits.  The  attaching  of  an  accu- 
rate map,  as  provided  by  the  statute,  was  held  to  be  essential  to 
the  jurisdiction  of  the  probate  judge  to  act  in  the  matter,  in  the 
case  of  "State,  ex  rel.  Allen  v.  Town  of  Phil  Campbell,  177  Ala. 
204,  58  South.  905.  It  was  held  also  that  the  attaching  of  an 
inaccurate  plat,  or  one  that  was  void  on  its  face,  would  not  be  a 
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compliance  with  the  statute.  There  the  plat  attached  was  void 
upon  its  face,  as  there  was  no  definite  description  of  the  territory 
proposed  to  be  incorporated  or  marks  or  calls  of  identification  so 
as  to  locate  the  property  intended  to  be  embraced.  The  plat  in 
the  instant  case  does  not  possess  such  infirmities,  but  sets  up  the 
sections,  townships,  range,  and  county  and  certain  other  marks, 
calls,  and  objects  which  would  enable  an  identification  and  loca- 
tion of  the  territory  to  be  embraced,  even  if  the  township  and 
range  was  not  given.  It  is  agreed,  however,  that  the  description 
set  out  upon  the  margin  of  the  plat  is  erroneous  in  placing  the 
territory  in  township  20  instead  of  21,  and  the  appellant  con- 
tends that  the  plat  was  therefore  inaccurate,  and  that  the  probate 
judge  was  without  jurisdiction  to  proceed  in  the  matter.  This 
was  an  error,  of  course,  but,  according  to  our  view,  the  said 
error  is  corrected  by  the  plat  itself,  and  the  said  plat,  when 
taken  in  its  entirety  and  aided  by  judicial  knowledge,  should  be 
so  construed  as  locating  the  territory  in  township  21,  and  not 
township  20,  and,  said  error  being  so  corrected,  the  plat  was,  to 
all  intents  and  purposes,  an  accurate  description  of  the  territory 
embraced  therein,  and  was  a  substantial  compliance  with  the 
statute.  The  statute  does  not  mean  that  the  plat  must  be  so  accu- 
rate as  not  to  permit  immaterial  errors,  but  it  is  complied  with 
if  it  is  substantially  correct,  and  so  defines  or  displays  the  terri- 
tory as  to  enable  its  location  and  discloses  the  boundaries  and 
topography  with  a  reasonable  degree  of  certainty.  Here  we  have 
a  plat  disclosing  the  boundaries  of  the  territory  as  per  a  survey, 
with  the  starting  point  disclosed,  setting  up  the  sections  and  con- 
taining therein  certain  objects  of  identification,  to  wit,  the  Mobile 
&  Ohio  Railroad  and  the  Southern  Railroad,  the  course  and  direc- 
tion of  same  as  traversing  the  defined  territory,  and  also  disclos- 
ing the  crossing  of  said  railroads  within  the  bounds  of  said  de- 
scribed territory.  We  think  that  this  court  has  judicial  knowl- 
edge of  the  fact  that  the  crossing  of  the  Mobile  &  Ohio  Railroad 
and  the  Southern  Railroad  in  Chilton  county  is  in  township  21 
and  not  township  20.  This  fact  is  disclosed  by  many  records 
and  memorials  of  which  this  court  takes  judicial  knowledge,  such 
as  state  and  county  maps  and  the  general  surveys  of  the  state. 
It  is  therefore  apparent,  upon  the  face  of  the  plat,  aided  by  judi- 
cial knowledge  as  to  the  location  of  the  railroad  crossing  in  ques- 
tion, that  it  discloses  an  intention  to  incorporate  the  territory 
there  set  up  as  including  this  railroad  crossing,  certain  parts  of 
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the  tracks,  the  depots,  etc.,  and  that  the  locailon  cf^tli^prpposjed 
municipality  in  township  20  was  an  error,  not  orfty'appaf'ent  upon 
the  plat,  with  the  aid  of  judicial  knowledge,  but  that  said  error 
was  corrected  by  the  plat,  when  taken  and  considered  in  its  en- 
tirety.— Chambers  v,  Ringstaff,  69  Ala.  140.  The  plat  sets  out 
the  sections  and  the  railroad  crossings,  and  the  same  cannot  be 
anywhere  in  Chilton  county  except  in  township  21.  In  other 
words,  apart  from  judicial  knowledge  as  to  the  township  in  which 
these  railroads  cross,  there  is  not  a  competent  surveyor  who 
would  locate  the  territory  in  township  20,  or  who  would  not  locate 
or  find  the  town  in  township  21.  Suppose  a  plat  located  the  terri- 
tory as  being  in  certain  sections  in  Montgomery  county  imme- 
diately east  of  the  Alabama  river,  but  placed  it  in  a  township 
which  was  six  miles  or  further  from  the  river,  would  this  court 
hesitate  in  holding  that  the  error  was  self -correcting  and  in  plac- 
ing the  same  in  the  township,  which  contained  those  parts  of  the 
sections  immediately  east  of  the  river  in  the  only  township  in 
which  this  could  be  so  located?  We  think  not.  As  to  the  method 
of  construing  deeds,  we  are  not  concerned,  and  whether  the  rule 
here  adopted  should  apply  to  deeds  we  do  not  decide,  as  we  are 
not  dealing  with  conveyances,  but  with  a  plat  showing  the  loca- 
tion of  an  existing  village  or  community  seeking  to  be  incorpor- 
ated, and  which  locates  beyond  doubt  the  territory  embraced,  not- 
withstanding it  is  erroneously  placed  in  township  20  instead  of 
21. 

(5)  The  petition  in  question  was  signed  by  not  less  than  25 
persons  purporting  to  be  qualified  electors  residing  within  the 
limits  of  the  proposed  municipality.  Section  1053  provides  that : 
"Proof  of  the  residence  and  qualifications  as  voters  of  the  peti- 
tioners shall  be  made  to  the  judge  of  probate,  by  affidavit,  or 
otherwise,  as  he  may  direct." 

The  order  of  the  probate  judge  recites  that  these  facts  ap- 
peared to  the  satisfaction  of  the  court ;  and,  while  it  does  not 
say  that  proof  of  the  fact  was  made,  we  think  that  this  judicial 
ascertainment  was  by  proof  of  some  kind,  and  the  character  of 
which  was  discretionary  with  the  probate  judge,  and  that  the 
failure  of  the  order  to  recite  that  proof  was  made,  or  how  it  was 
made,  was  not  fatal  to  the  incorporation. 

(6)  We  do  not  think  that  the  orders  as  found  on  pages  7  and 
26  of  the  original  record  and  page  27  of  the  supplemental  record 
are  void  for  uncertainty  or  because  not  specifically  dated.    In  the 
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first  place,  being  judicial  in  character,  we  would  assume  that  they 
were  made  at  the  proper  time,  the  contrary  not  appearing,  but 
we  think  that  the  date  of  the  orders  could  be  referable  to  the  date 
immediately  preceding  the  same. 

(7)  Section  1058,  among  other  things,  authorizes  the  judge 
of  probate,  for  fraud  or  other  material  irregularities,  to  set  aside 
either  of  said  elections  and  order  another  one,  and  the  points 
made  against  the  incorporation  growing  out  of  any  irregularities 
as  to  the  election  were  foreclosed  by  the  finding  of  the  judge  that 
that  the  election  was  regular  and  valid. — Phil  Campbell  Case, 
supra. 

(8)  We  are  not  impressed  with  the  theory  upon  which  this 
case  was  tried  in  the  lower  court,  and  as  presented  by  counsel 
for  appellees,  that  the  error  as  to  the  township  was  a  latent  am- 
biguity, subject  to  explanation  by  parol  evidence. — Donehoo  v. 
Johnsovs  120  Ala.  438,  24  South.  888;  Guilmartin  v.  Wood,  76 
Ala.  204.  As  we  view  the  plat,  there  was  no  latent  ambiguity, 
simply  an  error  or  mistake  on  the  face  of  same,  when  resort  is 
had  to  common  knowledge  in  connection  therewith,  and  which 
said  mistake  or  error  was  self-correcting,  and  while  the  trial 
court  erred  in  permitting  parol  evidence  to  explain  or  qualify  the 
plat,  it  was  error  without  injury,  as  the  court  could  have  well 
found  that  the  plat  was  so  accurate  as  to  locate  and  describe  the 
territory  in  question  and  complied  with  the  statutory  require- 
ment. 

The  judgment  of  the  circuit  court  is  affirmed. 
Affirmed. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 


Railroad  Commission  v.  Louisville  &  Nashville  R.  R. 

Co.,  et  al. 

Mandamus. 

(Decided  June  15,  1916.    72  South.  397.) 

1.  Railroads;  Public  Service;  Order;  Validity. — An  order  for  a  physical 
connection  for  the  interchange  of  freight  and  traffic  between  railroads  in 
and  through  the  same  city  or  town,  made  under  §  5535,  Code  1907,  but  made 
without  the  hearing  contemplated  by  §§  5667-69,  Code  1907,  and  Acts  1907, 
p.  29,  is  invalid. 
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2.  Same;  Proceedings  to  Ehiforce  Order  of  Commission. — ^In  a  petition  for 
mandamus  by  a  railroad  commission  to  enforce  an  order  requiring  such 
physical  connection,  a  demurrer  to  the  petition  is  well  taken  where  the  order 
sought  to  be  enforced  recites  that  no  testimony  was  taken  in  the  proceedings 
in  which  it  was  issued. 

3.  Same. — ^The  authority  of  the  railroad  commission  to  order  a  physical 
connection  between  railroads  under  §  5535,  Code  1907,  depends  upon  the  suf- 
ficiency of  business  to  justify  the  construction  and  maintenance  of  the  con- 
nection, and  the  commission  has  no  authority  or  jurisdiction  to  order  such 
connection  in  the  absence  of  such  facts. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Guntee. 

The  Railroad  Commission  of  Alabama  sought  by  mandamus 
to  compel  the  Louisville  &  Nashville  Railroad  Company,  and  the 
Central  of  Georgia  Railroad  Company  to  make  a  physical  con- 
nection between  their  tracks  at  Samson,  Alabama,  in  pursuance 
of  an  order  made  by  the  Railroad  Commission.  Demurrer  was 
sustained  to  the  petition,  and  the  Commission  appeals.    Affirmed. 

William  L.  Martin,  Attorney  General,  and  Lawrence  E. 
Brown,  Assistant  Attorney  General.  Goodwyn  &  McIntyre, 
for  appellee. 

SAYRE,  J. — ^This  is  an  appeal  from  a  judgment  of  the  city 
court  of  Montgomery,  sustaining  a  demurrer  to  the  appellant's 
petition  for  a  writ  of  mandamus  to  compel  appellees  to  establish 
a  physical  connection  between  their  tracks,  in  order  to  facilitate 
the  interchange  of  traffic  between  them  at  Samson  in  this  state, 
according  to  the  order  of  the  railroad  commission  previously 
made. 

The  formal  order  of  the  railroad  commission,  a  copy  of  which 
is  exhibited  with  the  petition,  contained  the  following  recital : 

"In  the  above  cause  (Railroad  ConSmission  of  Alabama  v. 
Louisville  &  Nashville  Railroad  Company  and  Central  of  Georgia 
Railway  Company),  the  defendant,  the  Louisville  &  Nashville 
Railroad  Company,  was  represented  by  its  attorney,  George  W. 
Jones,  and  the  Central  of  Georgia  Railway  Company  by  its  attor- 
ney. Major  R.  E.  Steiner.  Answer  filed  by  the  Louisville  &  Nash- 
ville Railroad  Company.  No  testimony  taken.  The  following 
decision  and  order  rendered." 

And  upon  this  the  order  followed. 

Neither  the  general  power  and  authority  of  the  railroad  com- 
mission in  the  premises  nor  the  jurisdiction  of  the  trial  court  are 
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denied.  The  demurrer  takes  the  point,  in  effect,  and  we  need  con- 
sider no  other,  that  the  order  of  the  railroad  commission  was  void 
because  not  based  upon  evidence  tending  to  show  its  propriety 
in  the  conditions  obtaining  at  Samson. 

Section  5535  of  the  Code  provides  that  the  railroad  commis- 
sion may  make  an  order  for  the  making  and  maintenance  of  a 
physical  connection  between  railroads  to  or  through  the  same  city 
or  town,  so  that  cars  may  be  transferred  from  one  to  the  other 
and  traffic  may  be  interchanged  between  them  "where  such  con- 
nection, in  the  judgment  of  the  railroad  commission,  is  reason- 
ably practicable  and  can  be  put  in  with  safety,  and  will  furnish 
sufficient  business  to  justify  the  construction  and  maintenance 
of  the  same  where  rights  of  way  can  be  obtained  by  condemna- 
tion or  otherwise,  on  terms  deemed  reasonable  by  the  railroad 
commission." 

Section  1  of  the  act  approved  November  23,  1907  (Acts  Sp. 
Sess.  p.  29  et  seq.)  uses  languages  broad  enough  to  cover  the  same 
ground.  It  provides :  "That,  if,  in  the  judgment  of  the  railroad 
commission,  repairs  or  improvements  to  or  changes  in  any 
*  *  *  terminals  or  terminal  facilities  ♦  *  *  ought  rea- 
sonably to  be  made,  or  that  any  additions  should  reasonably  be 
made  thereto  *  *  *  in  order  to  secure  adequate  service  or 
facilities  for  the  transportation  of  passengers,  freight  or  prop- 
erty, the  commission  shall,  after  a  hearing  had  either  on  its  own 
motion  or  after  complaint  filed,  make  and  secure  an  order  direct- 
ing such  repairs,  improvements,  changes  or  additions  to  be  made 
within  a  reasonable  time  and  in  a  manner  to  be  specified  therein." 

It  adds  the  provision  that  the  commission  may  proceed  on  its 
own  motion.  At  the  time  of  the  passage  of  this  act,  section  5667 
of  the  Code  (section  23  of  the  Act  of  Feb.  23,  1907  [Gen.  Laws 
1907,  p.  143] ) ,  provided  for  an  investigation  upon  the  complaint 
of  any  person,  firm,  corporation,  or  association,  etc.,  that  any 
service  is  inadequate,  section  5668  provided  that  parties  should 
be  heard  and  have  process  to  enforce  the  attendance  of  witnesses, 
while  section  5669  provided  for  the  order  to  be  made. 

(1)  These  statutes  contemplate  a  hearing,  i.  e.,  a  judicial  in- 
vestigation of  the  issues  raised  by  the  proceeding  to  compel  a 
physical  connection  between  railroads,  whether  those  issues  be 
of  law  or  fact.  The  order  made  for  a  connection  in  such  cases 
is  not  a  mere  administrative  regulation,  but  it  involves  the  taking 
of  property,  since  it  compels  the  railroad  companies  to  expend 
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money  in  complying  with  the  order,  and  if  they  already  own  the 
land  upon  which  the  tracks  must  be  laid,  the  order  prevents  them 
from  using  it  for  other  purposes. — Oregon  R.  R.  &  N.  Co.  v.  Fair- 
child,  224  U.  S.  510,  32  Sup.  Ct.  535,  56  L.  Ed.  863.  It  is  doubt- 
less within  the  contemplation  of  the  statute  that  the  commission, 
if  it  sees  proper  to  do  so,  may  ascertain  some  of  the  facts  neces- 
sary to  be  taken  into  consideration  in  the  making  of  such  order 
by  a  personal  inspection  on  the  ground;  but,  if  so,  there  are 
others,  equally  necessary,  which  can  only  be  determined  upon  evi- 
dence heard  and  considered. 

(2)  Under  the  statute  it  must  be  found  that  the  connection 
under  consideration  "will  furnish  sufficient  business  to  justify 
the  construction  and  maintenance  of  the  same  where  rights  of 
way  can  be  obtained  by  condemnation  or  otherwise,  on  terms 
deemed  reasonable  by  the  railroad  commission."  These  last- 
named  facts  are  of  such  nature  that  conformity  to  fundamental 
principles  of  law  in  an  adversary  proceeding  requires  that  they 
be  established  by  evidence.  Appellant  suggests  that  these  facts 
may  have  been  the  subject  of  an  agreement.  There  is  no  sugges- 
tion of  an  agrement;  but  such  an  agreement,  when  made,  is 
merely  a  substitute  for  and  serves  the  purpose  of  evidence,  and 
that  there  was  such  agreement  of  facts  is  fairly  excluded  by  the 
recital  of  the  order  made  by  the  commission  that  no  testimony 
was  taken. 

All  legal  intendments  are  within  the  orders  of  the  railroad 
commission,  and  its  orders  will  be  upheld  unless  their  invalidity 
is  made  to  appear.  The  presumption  is  that  the  orders  of  the 
commission  are  made  upon  proper  evidence  and  are  reasonable. — 
Railroad  Commission  v.  A.  G.  S.  R,  Co.,  185  Ala.  354,  64  South. 
13,  L.  R.  A.  1915D,  98.  But  we  can  imagine  no  reason  for  the 
recital  that  no  testimony  was  taken  if  it  be  not  the  veritable  state- 
ment of  a  fact,  made  in  order  to  disclose  the  true  foundation  of 
the  order,  which  is  in  the  nature  of  a  judicial  judgment,  by  show- 
ing that  the  commission  proceeded  to  the  necessary  finding  of 
facts  upon  its  unaided  opinion  as  to  the  public  demand  and  right 
in  the  circumstances  presented  by  the  situation  at  Samson,  or 
perhaps  upon  information  with  respect  thereto  gathered  in  an 
informal  way  from  outside  sources.  Such  is  the  just  and  reason- 
\  able  intendment  of  the  recital.  We  do  not  pretend  that  the  com- 
Y  mission  is  bound  by  the  strict  rules  of  evidence  which  obtain  in 
-•suits  between  private  parties ;  but,  as  observed  by  the  Supreme 
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Court  of  the  United  States  in  Interstate  Commerce  Commission 
V.  L.  &  N.  R.  R.  Co.,  227  U.  S.  88,  33  Sup.  Ct.  185,  57  L.  Ed.  431, 
"the  more  liberal  the  practice  in  admitting  testimony,  the  more 
imperative  the  obligation  to  preserve  the  essential  rules  ♦  ♦  ♦ 
by  which  rights  are  asserted  or  defended.'* 

(3)  The  right  of  the  commission  to  act  depended  upon  the 
fact,  among  others,  that  the  proposed  connection  would  furnish 
sufficient  business  to  justify  its  construction  and  maintenance, 
and,  if  there  was  no  evidence  of  this  fact,  there  was  no  jurisdic- 
tion to  make  the  order.  "A  finding  without  evidence  is  arbitrary 
and  baseless."  To  hold  that  the  commission  might  proceed  upon 
information  informally  picked  up  "would  nullify  the  right  to  a 
hearing ;  for  manifestly  there  is  no  hearing  when  the  party  does 
not  know  what  evidence  is  offered  or  considered  and  is  not  given 
an  opportunity  to  test,  explain,  or  refute." — 227  U.  S.  88,  33  Sup. 
Ct.  185,  57  L.  Ed.  431,  supra.  We  have  no  authority  to  attributed 
to  the  order  of  the  commission  a  virtue  it  does  not  profess  to  have, ) 
by  eliminating  or  ignoring  its  formal  recital  as  surplusage  or  as 
contrary  to  the  fact.  Hence  our  conclusion  that  the  order  af- 
firmatively shows  that  it  was  made  without  hearing  evidence 
on  a  fact  that  could  be  determined  by  evidence  alone,  and  so 
disolgses  its  own  excess  of  power  in  the  premises.  The  demurrei^ 
to  the  petition  was  properly  sustained. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Reynolds,  et  al.  v.  Trawick,  et  al. 

Ejectment. 

(Decided  June  8,  1916.    72  South.  378.) 

1.  ETidence;  Description;  Latent  Ambigruity. — ^The  description  of  the 
deed  stated  and  considered  and  held  not  to  render  the  deed  inadmissible  in 
evidence  for  uncertainty  of  the  description,  since  any  uncertainty  therein 
was  a  latent  ambiguity,  explainable  by  parol  evidence. 

2.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^The  exclusion  from  ev- 
idence of  the  deed  on  the  ground  of  uncertainty  in  description  cannot  be  held 
harmless,  although  the  proof  as  made  failed  to  show  that  the  grantor  in  the 
conveyance  was  ever  in  possession  of  the  property,  or  had  title. 
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Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  LuM  Duke. 

Ejectment  by  John  P.  Reynolds  and  others,  against  Sarah 
Trawick  and  others.  On  account  of  rulings  on  the  evidence,  and 
judgment  of  non  suit,  plaintiff  appeals.    Reversed  and  remanded. 

Lane  &  Lane,  and  E.  H.  Glenn,  for  appellants.  Barnes  & 
Brewer,  and  N.  D.  Denson,  for  appellees. 

GARDNER,  J. — ^The  plaintiffs,  appellants  here,  heirs  at  law 
of  Harriet  Reynolds,  brought  this  statutory  action  of  ejectment 
for  the  recovery  of  a  certain  lot  situated  in  the  city  of  Opelika, 
Ala.  During  the  course  of  the  trial  the  plaintiffs  offered  in  evi- 
dence a  copy  of  a  deed,  made  by  W.  T.  Black  and  A.  W.  Black, 
his  wife,  to  "Thomas  Haws,  trustee  for  Harriet  Reynolds,  wife  of 
John  Reynolds,  during  the  natural  life  of  Harriet  Reynolds,  then 
to  the  lawful  heirs  of  her  body,"  conveying  certain  real  estate 
situated  in  Opelika,  described  in  the  deed  as  follows : 

"A  certain  house  and  lot  being  and  lying  in  the  town  of  Ope- 
like,  in  the  county  and  state  aforesaid,  known  and  distinguished 
in  the  plan  of  the  said  town  and  by  the  original  survey,  as  a  part 
of  section  (18)  eighteen,  township  nineteen  (19)  and  range  (27) 
twenty-seven,  lying  between  the  Opelika  and  Girard  Railroad,  and 
the  Columbus  Road,  it  being  one-half  of  the  lot  where  J.  H. 
Smith  formerly  lived,  commencing  at  the  center  of  the  lane  ad- 
joining T.  F.  Flournoy,  running  west  to  the  railroad,  commenc- 
ing at  the  center  of  aforesaid  lane  running  south  joining  Wm. 
Murphy's  lot,  then  west  to  the  R.  R.,  containing  two  acres,  more 
or  less." 

Previous  to  offering  said  copy  of  the  deed,  plaintiffs  made  pre- 
liminary proof  that  Thomas  Haws,  named  trustee  in  the  deed, 
was  a  brother  of  said  Harriet  Reynolds,  and  that  he  died  about 
25  years  prior  to  the  trial ;  that  John  Reynolds,  husband  of  Har- 
riet, died  about  15  years  before  the  trial,  and  that  Harriet  Rey- 
nolds died  in  February,  1910 ;  that  plaintiffs  were  children  of  said 
Harriet  and  John  Reynolds ;  that  W.  T.  Black,  the  grantor  in  said 
deed,  resided  on  said  lot  and  built  a  house  on  it,  and  that  Harriet 
Reynolds  and  her  family  moved  into  the  house  when  Black  moved 
out,  which  was  between  1861-1863,  and  that  Harriet  Reynolds 
and  family  removed  from  said  lot  about  1871  or  1872 ;  and  that 
said  lot  fronts  on  Geneva  street,  on  the  east,  and  runs  back  to  the 
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Girard  Railroad.  Plaintiffs  further  proved  that  Tom  Flournoy 
lived  on  the  lot  north  of  the  lot  in  controversy,  and  that  when 
Harriet  Reynolds  and  family  lived  on  the  lot  in  question  there 
was  a  lane  between  it  and  the  Flournoy  lot,  which  is  still  there. 
It  was  further  shown  that  none  of  the  plaintiffs  had  the  custody 
or  control  of  the  original  deed  made  by  W.  T.  Black  and  wife  to 
Thomas  Haws.  When  the  said  copy  of  the  deed  was  offered  in 
evidence  the  defendants  objected  to  its  admissioYi,  on  the  ground 
"that  the  same  is  void  for  uncertainty  of  the  description  of  the 
real  property  sought  to  be  conveyed  thereby."  This  was  the  only 
ground  of  objection.  The  court  sustained  the  objection  and  re- 
fused to  admit  the  copy  of  the  deed  in  evidence.  On  account  of 
such  adverse  ruling,  plaintiffs  took  a  nonsuit,  with  a  bill  of  ex- 
ceptions. 

The  only  question  for  determination  on  this  appeal  is  whether 
the  uncertainty  in  the  description  of  the  real  property  sought 
to  be  conveyed  by  said  deed  is  a  patent  or  a  latent  ambiguity.  If 
the  former,  the  court  was  not  in  error  in  excluding  the  deed  in 
evidence ;  but  if  the  latter,  the  ruling  of  the  court  in  excluding 
the  deed  on  the  specific  objection  of  defendants  was  erroneous, 
and  must  work  a  reversal.  The  maxim,  "Id  certum  est  quod 
certum  reddi  potest,"  is  one  which  has  been  given  frequent  and 
liberal  application  by  this  court  for  the  upholding  of  imperfect 
descriptions  of  this  character.  In  Cottingham  v.  Hill,  119  Ala. 
353,  24  South.  552,  72  Am.  St.  Rep.  923,  it  was  said :  "This  court 
has  gone  as  far  as  any  other,  in  admitting  parol  evidence  to  sus- 
tain the  validity  of  deeds,  assailed  upon  the  ground  of  indefinite- 
ness  in  the  description  of  the  land,  but  the  rule  which  we  have 
adopted  promotes  justice,  and  does  not  open  the  door  to  fraud 
and  perjury.  In  all  cases,  the  writing  has  been  sufficient  to  show 
a  bona  fide  sale  and  conveyance  was  intended  by  the  parties,  and 
when  this  appears,  no  injustice  results,  if  by  parol  evidence  the 
precise  property  intended  to  be  conveyed  can  be  clearly  identi- 
fied." 

And  in  Caston  v.  McCord,  130  Ala.  321,  30  South.  431,  is  the 
following:  "In  this  state  it  has  been  settled,  by  decisions  so 
numerous  as  to  establish  a  rule  of  property,  that  mere  indefinite- 
ness  in  description,  though  it  be  such  as  to  render  a  deed  prima 
facie  inoperative,  does  not  necessarily  have  that  effect ;  that  evi- 
dence of  extrinsic  facts  relative  to  the  situation  of  the  parties  and 
the  circumstances  attending  the  conveyance  may  be  looked  to  for 


Digitized  by  VjOOQIC 


168  SUPREME  COURT  [Vol. 

[Reynolds,  et  al.  v.  Trawick,  et  al.] 

the  purpose  of  identifying  its  subject-matter,  and  that  it  is  only 
upon  the  failure  of  evidence  to  give  certainty  to  the  description 
that  the  instrument  will  be  declared  void."  It  is,  of  course,  well 
settled  that  the  law  leans  against  the  destruction  of  a  deed  for 
uncertainty  of  description,  but  will  construe  the  deed,  where  it 
can  be  done  consistently  with  legal  rules,  so  as  to  give  effect  to  the 
intention  of  the  parties,  and  not  to  defeat  it.  "Every  deed  *  *  * 
ought  to  be  so  construed,  if  it  can,  that  the  intent  of  the  parties 
may  prevail,  and  not  be  defeated. — Pollard  v.  Maddox,  28  Ala. 
321." 

(1)  We  are  of  the  opinion,  after  a  careful  consideration  of 
the  description  of  the  deed  here  offered  in  evidence,  that  it  does 
not  present  a  case  of  patent  ambiguity  such  as  would  render  it 
incapable  of  being  aided  by  parol  proof.  The  location  of  the 
house  and  lot  is  fixed  in  the  town  of  Opelika,  the  section,  town- 
ship, and  range  being  given,  and  it  is  shown  to  be  located  between 
the  Opelika  &  Girard  Railroad  and  what  is  known  as  the  "Colum- 
bus Road."  It  is  further  designated  as  "one-half  of  the  lot  where 
J.  H.  Smith  formerly  lived."  The  proof  of  the  plaintiffs  showed 
that  one  Tom  Floumoy  lived  on  the  lot  north  of  the  one  in  suit, 
and  that  a  lane  ran  between  them  and  back  to  the  railroad.  The 
description  designates  "the  center  of  the  lane"  running  west  to 
the  railroad,  commencing  at  the  center  of  aforesaid  lane,  and  run- 
ing  south  joining  Wm.  Murphy's  lot,  then  west  to  the  railroad," 
and  further  designates  the  area  of  the  lot  as  "containing  two 
acres,  more  or  less."  While  the  description  designating  the  lot 
as  "being  one-half  of  the  lot  where  J.  H.  Smith  formerly  lived" 
is  silent  as  to  what  definite  half  of  the  Smith  lot  is  intended  to  be 
conveyed,  yet  it  is  sufficient  when  aided  by  the  parol  proof  of- 
fered by  plaintiffs  and  the  inferences  in  the  evidence  suggested  by 
counsel  for  appellants  in  their  brief — such  as,  "the  house  and 
lot  vacated  by  W.  T.  Black  and  wife  at  the  time  Harriet  Rejmolds 
and  her  family  moved  in,"  and  "the  only  property  owned  by  the 
said  W.  T.  Black  in  the  city  of  Opelika,"  and  "one-half  of  the  lot 
where  J.  H.  Smith  formerly  lived,"  the  other  half  of  the  Smith 
lot  being  then  in  possession  of  said  Smith,  or  other  parties  claim- 
ing to  own  the  same,  as  well  as  possibly  other  suggestions  un- 
necessary here  to  note — ^to  make  the  identification  of  the  property 
a  question  for  the  determination  of  the  jury. 

We  are  clear  to  the  view  that  the  trial  court  committed  re- 
versible error  in  excluding  the  deed  from  evidence  for  uncer- 
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tainty  of  description. — Caston  v.  McCord,  130  Ala.  321,  30  South. 
431 ;  Seymour  v.  Williams,  139  Ala.  414,  36  South.  187 ;  Minge  v. 
Green,  176  Ala.  343,  58  South.  381;  Green  v.  Dickson,  119  Ala. 
346,  24  South.  422,  72  Am.  St.  Rep.  920 ;  Chambers  v.  Ringstaff, 
69  Ala.  140;  Nolen  v.  Henry,  190  Ala.  540,  67  South.  500;  Har- 
relson  v.  Harper,  170  Ala.  119,  54  South.  517. 

(2)  It  is  insisted  by  counsel  for  appellees  that  if  there  was 
error  in  this  ruling:  of  the  court,  it  was  error  without  injury,  for 
the  reason  that  the  proof  failed  to  show  that  W.  T.  Black,  grantor 
in  the  conveyance,  was  ever  in  possession  of  the  property,  or  ever 
had  any  title  thereto.  The  brief  seems  to  concede  that  there  is  a 
tendency  in  the  proof  to  show  that  one  William  Black  was  once  in 
possession  of  the  property,  but  it  is  insisted  that  there  is  no 
proof  to  identify  William  Black  as  W.  T.  Black,  the  grantor.  The 
argument  proceeds  as  if  the  plaintiffs  had  completed  their  case 
and  as  if  the  questions  were  presented  upon  the  affirmative 
charge.  Such,  however,  is  not  the  situation.  Plaintiffs  were  not 
compelled  to  introduce  all  their  evidence  at  once.  The  court  ex- 
cluded the  deed  from  evidence  upon  one  ground  only,  but  upon  a 
ground  which  went  to  the  very  vitals  of  their  case,  and  this  ad- 
verse ruling  forced  the  plaintiff  to  take  a  non-suit  as  being  the 
wisest  cojurse  to  pursue. 

We  think  it  quite  clear  that  there  is  here  presented  no  occa- 
sion for  the  application  of  the  rule  of  error  without  injury. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Turner  v.  Atlanta  &  St.  Andrews  Bay  Ry.  Co. 

Setting  Out  Fire. 

(Decided  June  8,  1916.    72  South.  388.) 

Railroads;  Setting  Out  Fire;  ETidenc& — ^Where  the  evidence  merely 
showed  that  a  train  passed  shortly  before  the  fire  which  occurred  about  noon, 
emitting  volumes  of  smoke  and  steam,  but  no  evidence  as  to  sparks,  the 
affirmative  charge  for  defendant  was  justified. 
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Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Action  by  J.  C.  Turner  against  the  Atlanta  &  St.  Andrews 
Bay  Ry.  Co.,  for  damages  for  destroying  property  by  fire.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 

The  evidence  tended  to  show  for  the  plaintiff  that  its  property 
was  situated  on  or  near  the  line  of  the  railroad,  and  was  burned 
about  noon  of  May  30,  1914.  The  first  caught  by  the  side  of  the 
carriage  where  the  log  ramp  ran  out  to  the  railroad.  About  two 
trains  passed  that  day;  one  passing  a  short  while  before* the  fire 
broke  out,  going  up-grade  and  emitting  volumes  of  smoke  and 
steam.  It  appeared  that  the  place  where  the  fire  caught  was  in 
the  toolroom,  near  the  log  ramp,  and  about  80  feet  from  the  rail- 
road track,  and  that  there  were  quantities  of  oil  stored  in  the 
toolroom. 

Lee  &  Tompkins,  for  appellant.    E.  H.  Hill,  for  appellee. 

ANDERSON,  C.  J. — Had  the  evidence  in  this  case  created  a 
reasonable  inference  that  the  defendant's  locomotive  set  fire  to 
the  plaintiff's  property,  this  case  should  have  been  submitted  to 
the  jury ;  but  this  court  is  of  the  opinion  that  it  is  a  mere  matter 
of  conjecture  or  speculation  as  to  whether  or  not  it  did  so,  and 
that  the  trial  court  correctly  gave  the  affirmative  charge  for  the 
defendant. 

This  case  is  distinguishable  from  the  case  of  Deason  v.  A.  G. 
S.  R.  Co.,  186  Ala.  100,  65  South.  172,  and  other  cases  cited  by  the 
appellant.  It  will  be  noted  that,  among  the  other  facts  mentioned 
in  the  opinion  in  the  Deason  Case,  the  statement  of  facts  shows 
that  a  witness  saw  the  train  when  passing  in  front  of  the  burned 
house,  and  said  the  engine  was  emitting  sparks — "a  whole  lot  of 
them."  Here  there  was  not  only  no  proof  that  the  engine  was 
emitting  sparks,  but  there  is  negative  evidence  that  it  was  not. 
Several  witnesses  testified  to  seeing  large  quantities  of  smoke  and 
steam  escape  from  the  engine,  but  not  one  of  them  saw  sparks^ 
and,  had  there  been  sparks,  some  of  them  would  have  probably 
seen  them. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

Mayfield,  Somerville,  and  Thomas,  JJ.,  concur. 
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Cro88  V.  Watson. 

Partition. 

(Decided  May  11,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  394.) 

1.  Partitioii;  Parties;  Non  Joinder;  Adverse  Use. — ^In  an  action  for  a  sale 
of  land  for  division  among  tenants  in  common,  the  husband  of  one  of  the 
defendants  who  was  in  the  exclusive  adverse  possession  of  the  land,  claiming 
it  as  his  own,  and  not  one  of  the  alleged  tenants  in  common,  was  not  a  proper 
party  to  the  proceedings,  since  the  proceedings  could  have  no  effect  upon  his 
claim  or  title. 

2.  Same;  Jurisdiction. — In  such  an  action  the  adverse  claim  by  the  hus- 
band of  a  defendant,  coupled  with  possession,  did  not  oust  the  jurisdiction  of 
the  probate  court  to  make  a  decree  of  sale  for  division  among  those  who, 
apart  from  any  question  as  to  the  claim  of  the  husband  of  one  of  defendants, 
were  the  admitted  owners  of  the  property  in  undivided  moieties. 

8.  Equity;  Reception  of  Evidence;  Statute.— Under  §  6225,  Code  1907,  in 
an  action  for  sale  of  land  for  division  among  tenants  in  common,  where  all 
the  defendants  except  one,  permitted  the  case  to  go  by  default,  evidence 
taken  by  deposition  Hied  after  legal  service  on  all  the  defendants  was  taken 
as  in  chancery  cases  within  the  meaning  of  said  section,  although  chancery 
rule  49  provides  that  depositions  cannot  be  taken  by  either  parties  until  the 
cause  is  at  issue  by  sufficient  answers,  or  by  decree  pro  confesso  as  to  all  the 
defendants,  since  a  decree  pro  confesso  has  no  place  in  practice  in  probate 
courts. 

Appeal  from  liawrence  Probate  Court. 

Heard  before  Hon.  J.  C.  Kumpe. 

Action  by  Lizzie  Watson  against  Mary  Cross  and  others  for  a 
sale  of  land  for  division  among  tenants  in  common.  From  a  de- 
cree for  the  plaintiff,  the  named  defendant  appeals.    Affirmed. 

G.  O.  Chenault,  for  appellant.   J.  M.  Irwin,  for  appellee. 

SAYRE,  J. — (1,  2)  This  was  a  petition  to  the  probate  court 
for  a  sale  of  land  for  division  among  tenants  in  common.  The 
defendant  Mary  Cross  suggested  in  her  answer  that  Minus  M. 
Cross  was  in  the  exclusive  adverse  possession  of  the  land,  claim- 
ing it  as  his  own.  Minus  M.  Cross  was  not  one  of  the  alleged 
tenants  in  common.  He  was  the  husband  of  the  defendant  Mary 
Cross.  On  these  facts  it  would  not  have  been  proper  to  make 
him  a  party,  and  of  course  the  proceeding  could  have  no  effect 
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upon  his  claim  of  title;  but  the  existence  of  his  claim  in  these 
conditions  did  not  oust  the  jurisdiction  of  the  probate  court  to 
make  a  decree  of  sale  for  division  among  those  who,  apart  from 
any  question  as  to  his  claim,  were  the  admitted  owners  of  the 
property  in  undivided  moieties. — HiUens  v.  Brinsfield,  108  Ala. 
605,  18  South.  604. 

The  decree  recites  that  the  testimony  was  taken  upon  inter- 
rogatories by  depositions  as  in  chancery  cases ;  and  so  it  was. — 
Code,  §  5225.  The  record  shows  that  this  was  done  after  legal 
service  had  been  perfected  on  all  the  defendants.  Appellant  filed 
a  formal  answer.  The  other  defendants  allowed  the  proceeding 
to  go  by  default.  Appellant  objected,  and  the  objection  is  here 
renewed,  that  the  cause  waa  not  ripe  for  the  taking  of  depositions, 
citing  chancery  court  rule  49,  which  provides  that :  "Testimony 
cannot  be  taken  by  either  party  until  the  cause  is  at  issue  by  suf- 
ficient answer,  or  decree  pro  confesso,  as  to  all  the  defendants.'^ 

(3)  The  cause  was  put  at  issue  by  service  of  process  and  the 
expiration  of  the  time  limited  for  answer.  It  is  scarcely  neces- 
sary at  this  day  to  note  that  in  the  court  of  chancery,  where 
frequently  relief  depended  upon  the  discovery  to  be  elicited  from 
the  defendant  by  his  answer,  the  practice  in  respect  to  the  decree 
pro  confesso  grew  up  out  of  the  necessity,  or  at  any  rate  the  pro- 
priety, of  a  formal  decree  adjudging  the  refractory  defendant  to 
be  in  contempt  before  resorting  to  summary  process  to  compel 
him  to  appear  and  answer,  and  that  now  it  stands  as  a  formal 
admission  of  the  complainant's  case.  It  has  no  place  or  function 
in  the  practice  of  the  probate  court.  Evidence  in  the  probate 
court  is  taken  as  in  chancery  cases,  within  the  meaning  of  section 
5225  of  the  Code,  when  it  is  taken  by  deposition  in  answer  to 
interrogatories  filed. 

It  was  considered  and  decreed  in  the  court  below  that  the 
lands  in  controversy  could  not  be  equitably  divided  among  the 
parties  to  the  cause  without  a  sale.  The  evidence  has  been  exam- 
ined, and  we  have  found  no  reason  for  doubting  the  correctness 
of  the  decree,  nor  any  why  the  objections  to  the  interrogatories 
propounded  to  elicit  the  facts  should  have  been  sustained. 

There  is  no  error  in  the  record. 

Affirmeid. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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Pollak  V.  Winter. 

Aissumpsit. 

(Decided  April  13, 1916.    Rehearing:  denied  June  30,  1916. 
72  South.  386.) 

1.  Eyidence;  Best  and  Secondary;  Preliminary  Proof « — ^Where  there  was 
evidence  that  on  a  former  trial  certain  letters  were  introduced  in  evidence 
by  plaintiff,  and  after  the  trial  were  delivered  to  defendant's  counsel  to  pre- 
pare his  bill  of  exceptions,  and  were  never  returned,  this  was  sufficient  to 
authorize  admission  of  secondary  evidence  as  to  the  contents  of  the  letters, 
notwithstanding  these  facts  were  controverted  by  defendant. 

2.  Same;  Degree. — ^Where  the  preliminary  proof  was  sufficient  to  au< 
thorize  the  admission  of  secondary  evidence  as  to  certain  letters,  the  admis- 
sion of  the  record  on  appeal  to  the  Supreme  Court  containing  copies  of  the 
letters  set  out  in  the  bill  of  exceptions,  the  correctness  of  which  record  had 
never  been  questioned,  instead  of  the  original  bill  of  exceptions,  was  not 
error. 

3.  Payment;  Evidence;  Financial  Condition. — ^Where  the  question  was 
whether  or  not  the  claim  in  suit  had  been  paid,  letters  showing  the  financial 
condition  of  defendant  when  they  were  written,  were  relevant. 

4.  Witnesses;  Competency;  Transactions  with  Deceased — Under  §  4007, 
Code  1907,  a  question  to  defendant  as  to  whether  or  not  he  owed  the  testa- 
tor's testate  anything  at  the  time  of  his  death,  was  properly  excluded,  the 
action  being  by  testatrix  for  services  rendered  by  her  testate,  and  the  plea 
being  the  general  issue  and  payment. 

6.  Attorney  and  Client;  Services;  Payment. — Where  the  action  was  for 
services  rendered  in  an  arbitration  proceeding,  and  the  evidence  shows  that 
other  services  were  also  rendered  by  testate  to  defendant,  and  defendant 
pleads  payment,  a  charge  asserting  that  defendant  must  show  to  the  reason- 
able-satidaction  of  the  jury  that  any  payments  claimed  in  this  case  were 
made  on  claims  asserted  in  this  case,  and  not  for  services  in  other  matters, 
was  not  erroneous. 

6.  Witnesses;  Cross  Elxamination. — Where  the  action  was  for  legal  ser- 
vices, a  question  on  cross  examination  to  a  witness  for  defendant,  as  to  what 
was  the  largest  fee  he  had  ever  received,  was  permissible. 

7.  Attorney  and  Client;  Services;  Evidence. — ^Where  the  action  was  for 
services  rendered  defendant  in  an  arbitration  proceeding,  the  exclusion  of  a 
receipt  bearing  date  practically  a  year  previous  to  the  commencement  of  the 
arbitration  proceedings,  was  not  error. 

8.  Charge  of  Court;  Applicability. — ^Where  the  action  was  for  legal  ser- 
vices in  an  arbitration  proceeding,  and  there  was  no  evidence  of  the  rendition 
of  any  services  in  the  proceeding  in  the  year  1904,  a  charge  asserting  that 
plaintiff  was  not  entitled  to  recover  for  any  services  in  the  arbitration  pro- 
ceeding in  1904,  was  properly  refused  as  abstract. 

9.  Trial;  Remarks  of  Court — ^An  assignment  that  the  court  erred  in  hold- 
ing that  the  jury  must  be  satisfied  that  checks  were  made  as  payments  of 
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the  suit  brought,  is  not  sustained,  where  the  matter  referred  to  appeared  to 
be  a  mere  colloquy  between  counsel  and  court,  and  the  court  carefully  in- 
structed in  its  oral  charge  that  the  jury  must  be  reasonably  satisfied  of  these 
facts  from  the  evidence. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

Action  of  assumpsit  by  Sallie  Winter,  as  administratrix, 
against  Ignatius  PoUak,  revived  against  Helen  Pollak,  as  execu- 
trix. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

For  a  statement  of  the  case  and  the  facts,  see  former  appeals 
set  out  in  the  opinion.  The  following  is  charge  B,  given  for 
plaintiff : 

As  by  concession  plaintiff's  claim  in  this  suit  is  restricted 
to  compensation  for  services  rendered  in  representing  defendant 
in  the  arbitration,  and  as  there  is  proof  of  services  rendered  by 
plaintiff's  testator  in  other  matters,  the  defendant  must  show  to 
the  reasonable  satisfaction  of  the  jury  that  any  payments  of 
money  to  John  G.  Winter,  claimed  as  credits  or  payments  in  this 
case,  were  made  on  the  claim  asserted  in  this  case,  and  not  on  or 
for  services  in  other  matters. 

The  following  is  assignment  of  error  70 :  The  court  erred  in 
refusing  to  give  for  defendant  the  following  charge:  "If  you 
believe  the  evidence,  I  charge  you  that  plaintiff,  if  entitled  to  re- 
cover anything  in  this  case,  is  not  entitled  to  recover  for  any  legal 
services  rendered  by  him  in  the  arbitration  matter  during  the 
year  1904." 

Assignment  of  error  63  is  as  follows : 

The  lower  court  erred  in  limiting  the  evidence  of  the  check  of 
date  May  15,  1902;  check  dated  June  25,.  1903;  check  dated  Sep- 
tember 17,  1903 ;  that  the  jury  must  be  satisfied  they  were  made 
as  payments,  or  in  payment,  of  the  suit  brought. 

Assignment  of  error  60  is : 

The  lower  court  erred  in  permitting  witness  James  to  be 
asked :    "What  is  the  largest  fee  you  ever  received?" 

0.  Kyle,  and  Rushton,  Williams  &  Crenshaw,  for  appel- 
lant.  W.  A.  GuNTER,  and  George  H.  Parker,  for  appellee. 

GARDNER,  J. — This  is  the  fourth  appeal  in  this  cause.  See 
166  Ala.  255,  51  South.  998,  52  South.  829,  53  South.  339, 139  Am. 
Rt.  Rep.  33;  173  Ala.  550,  55  South.  828;  and  188  Ala.  153,  66 
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Soutli.  11.  The  cliaracter  of  the  suit  and  the  questions  of  impor- 
tance presented  heretofore  are  stated  in  the  opinions  rendered 
on  these  former  appeals  and  need  no  restatement  here.  On  the 
last  appeal  it  was  held  that  the  letters  offered  in  evidence  by  the 
appellant,  tending  to  show  that  Pollak  had  not  paid  Judge  Winter 
for  his  services,  were  sufficient  to  carry  that  question  to  the  jury. 
It  is  insisted  on  this  appeal  that  the  affirmative  charge  was  due 
the  defendant,  but  from  the  ruling  of  the  court  on  the  last  appeal 
it  is  quite  clear  that  the  case  presented  was  one  for  the  determina- 
tion of  a  jury.    This  insistence  is  therefore  without  merit. 

(1)  This  record  discloses  that  upon  the  first  trial  of  the  case 
the  original  letters  were  introduced  by  the  plaintiff  and  were 
delivered  after  that  trial  to  one  who  was  formerly  of  counsel  for 
defendant  for  the  purpose  fo  preparing  his  bill  of  exceptions. 
Plaintiff's  counsel  testified  that  he  never  received  the  letters  back, 
while  deefndant's  said  former  counsel  insists  that  he  returned 
them.  We  need  not  review  in  detail  the  evidence  concerning  the 
loss  and  search  for  these  original  letters,  but  on  careful  consid- 
eration thereof  we  are  persuaded  that  the  preliminary  proof  in 
regard  to  the  same  was  sufficient  to  admit  of  secondary  evidence. 
—Laster  v.  Btackwell,  128  Ala.  147,  30  South.  663 ;  17  Cyc.  543. 

(2)  The  first  trial  seems  to  have  been  in  1910,  and  the  second 
in  1912.  The  evidence  shows  without  dispute  that  on  the  second 
trial,  the  original  letters  being  lost,  copies  of  them  were  read 
from  the  bill  of  exceptions.  The  bill  of  exceptions  into  which 
these  letters  were  copied  was  presented  to  the  trial  judge  by  for- 
mer counsel  for  the  defendant  as  a  correct  bill  of  exceptions,  and 
as  containing  correct  copies  of  the  original  letters.  The  bill  of 
exceptions  on  appeal  became  a  part  of  the  record  submitted  to 
this  court,  and  we  think  the  proof  is  sufficient  to  justify  the  con- 
clusion that  the  record  filed  in  this  court,  certified  to  by  the  clerk 
of  the  circuit  court  as  true  and  correct,  contained  correct  copies 
of  the  letters  which  were  set  out  in  the  bill  of  exceptions.  We 
are  also  of  the  opinion  that  it  may  be  reasonably  concluded  from 
the  evidence  that  the  original  letters  were  correctly  copied  into 
the  bill  of  exceptions.  It  appears  without  dispute,  however,  that 
defendant's  said  former  counsel  so  presented  to  the  presiding 
judge  the  bill  of  exceptions  as  containing  correct  copies  thereof, 
and  the  court  had  admitted  such  copies  in  evidence  as  correct 
copies  on  a  former  trial.  These  letters  seem  to  have  formed  a 
part  of  the  transcript  submitted  in  this  court  on  the  last  appeal. 
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and  many  quotations  are  found  from  some  of  them  in  the  opinion 
rendered. 

On  the  last  trial  the  plaintiff,  after  making  the  preliminary 
proof  necessary  to  the  introduction  of  the  evidence,  offered  in 
evidence  copies  of  said  letters  from  the  record  of  this  court  on 
the  second  appeal.  This  evidence  was  objected  to  by  the  defend- 
ant, and  it  is  now  insisted  that  the  admission  of  such  copies  was 
error  calling  for  reversal  of  the  cause.  The  decisions  of  our  court 
appear  to  recognize  that  there  are  different  degrees  of  secondary 
evidence,  and  that  the  rule  requires  the  introduction  of  the  best 
kind,  or  that  character  of  evidence  which  it  appears  to  be  in  the 
power  of  the  party  to  produce. — Powers  v.  Hatter,  152  Ala.  637, 
44  South.  859.  This  question  of  secondary  evidence,  and  the 
phrase  "copy  of  a  copy,"  are  treated  in  2  Wigmore  on  Evidence, 
§§  1274-1275.  And  Mr.  Greenleaf,  in  his  work  on  Evidence  (vol. 
1,  §  83),  said:  "All  rules  of  evidence  are  adopted  for  practical 
purposes  in  the  administration  of  justice,  and  must  be  so  applied 
as  to  promote  the  ends  for  which  they  were  designed." 

The  above  citation  from  Mr.  Wigmore  will  disclose  that  the 
rule  against  what  is  termed  "a  mediate  copy"  is  merely  in  the 
nature  of  a  rule  of  preference. 

In  the  instant  case  the  point  is  made  that  the  bill  of  excep- 
tions should  have  been  used,  rather  than  the  record  presented 
in  this  court.  The  record  as  required  by  law,  was  certified  to  be 
true  and  correct  by  a  sworn  officer  of  the  court,  and  was  sub- 
mitted to  this  court  as  correct.  There  is  in  it  no  indication  or 
intimation  that  its  correctness  has  ever  been  questioned,  nor  that 
the  copies  were  incorrect.  We  are  of  the  opinion  that  the  certi- 
fied transcript  submitted  in  this  court  was,  under  the  evidence,  on 
an  equality  with  the  bill  of  exceptions  itself  so  far  as  this  question 
of  secondary  evidence  is  concerned,  and  therefore  that  in  the 
ruling  of  the  court  as  to  the  admission  of  these  copies  there  is  no 
error  calling  for  a  reversal  of  the  cause. 

(3)  Numerous  assignments  of  error  are  predicated  on  the 
rulings  of  the  court  in  admitting  these  letters  in  evidence  against 
the  further  objection  that  they  were  irrelevant  and  immaterial. 
It  would  serve  no  good  purpose  to  treat  in  detail  each  of  the  let- 
ters and  the  discussion  in  regard  thereto.  Suffice  it  to  say,  they 
have  each  been  carefully  examined,  and  in  the  light  of  the  plead- 
ings and  the  issues  thereby  presented  in  and  of  the  former 
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decisions  of  this  court  in  this  case,  we  have  reached  the  conclu- 
sion that  in  these  various  rulings  the  court  below  committed  no 
reversible  error.  While  some  of  the  letters  clearly  related  to  mat- 
ters not  embraced  in  this  suit,  yet  on  close  inspection  they  throw 
some  light  upon  the  defendant's  financial  condition  at  the  time 
they  were  written.  As  an  illustration,  it  is  insisted  by  counsel 
that  the  letter  of  date  of  February  28,  1903,  related  entirely  to 
matters  not  concerned  with  this  suit,  but  a  reading  of  the  letter 
discloses  that  it  contains  the  information  that  the  writer  (the 
defendant)  attempted  to  borrow  $200,  and  in  it  he  used  the  ex- 
pression, "I  am  broke."  Indeed,  a  quotation  from  this  very  letter 
is  found  in  the  opinion  on  the  last  appeal.  Other  letters  tend  to 
throw  more  or  less  light  upon  the  question  at  issue. 

(4)  As  previously  stated,  the  evidence  was  sufficient  for  sub- 
mission to  the  jury  on  the  question  whether  or  not  Judge  Winter 
was  paid  for  his  services  pari  passu  with  the  rendition  thereof. 
The  defendant  pleaded  the  general  issue,  as  well  as  the  plea  of 
pajonent.  When  placed  upon  the  stand  in  his  own  behalf  defend- 
ant was  asked,  "Did  you  owe  Judge  Winter  anything  at  the  time 
of  his  death?"  The  objection  to  this  question  was  sustained  upon 
the  theory  that  the  witness  was  disqualified  under  section  4007, 
Code  1907,  to  answer  the  question.  When  the  issues  in  the  case 
are  looked  to,  it  may  readily  be  seen  that  this  question  called  for 
one  of  two  answers — either  that  defendant  had  paid  Judge  Win- 
ter for  his  services  when  they  were  rendered,  or  that  after  be- 
coming thus  indebted  to  Judge  Winter,  he  had  paid  him  and  there- 
by discharged  the  debt.  We  are  of  the  opinion  that  necessarily 
in  either  event  the  answer  would  have  been  testimony  involving  a 
transaction  with  a  deceased  person,  and  would*  have  come  within 
the  inhibition  of  the  statute.  Counsel  for  appellant  cite  in  sup- 
port of  their  insistence  the  case  of  Blount  v,  Blount,  158  Ala.  242, 
48  South.  581,  21  L.  R.  A.  (N.  S.)  755,  17  Ann.  Cas.  392.  We  do 
not  think  what  was  determined  in  that  case  at  all  militates 
against  the  conclusion  here  reached.  There,  it  was  held  that  the 
party  could  deny  that  he  ever  had  a  given  transaction  with  the 
decedent,  as  to  testify  that  a  deed  purporting  to  be  signed  by  him 
was  a  forgery.  Nor  is  the  case  of  Gamble  v.  Whitehead,  94  Ala. 
335,  11  South.  293,  opposed  to  the  present  conclusions,  the  deci- 
sion in  that  case  being  rested  upon  the  fact  that  the  question  was 
general,  and  referred  to  no  particular  transaction  with  the  de- 
ceased, and  that  it  was  only  by  implication  that  it  could  be  said 
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to  refer  to  a  transaction  with  the  deceased.    We  conclude  that 
there  was  no  reversible  error  in  this  ruling  of  the  court. 

(5)  Nor  do  we  think  there  was  reversible  error  in  the  giving 
of  charge  B  for  the  plaintiff.  There  was  proof  of  other  services 
rendered  by  Judge  Winter  for  defendant,  in  matters  not  con- 
cerned in  this  suit,  and,  under  the  plea  of  payment,  after  the 
plaintiff  had  made  out  the  prima  facie  case,  the  burden  rested 
upon  the  defendant  to  show  that  the  payments  made  to  Judge 
Winter,  which  defendant  claimed  as  credits,  were  made  on  the 
claim  asserted  in  this  case.  This  is  the  substance  of  the  charge, 
and  we  do  not  see  that  there  was  error. 

(6)  Under  the  rule  established  in  this  court  in  regard  to  the 
cross-examination  of  witnesses,  there  was  no  reversible  error  in 
permitting  the  questions  asked  by  counsel  for  plaintiff  of  the 
witness,  James,  on  his  cross-examination. — Wilson  v.  State,  191 
Ala.  7,  67  South.  1010. 

(7)  The  evidence  in  this  case  discloses  without  dispute  that 
the  compensation  sued  for  is  for  services  rendered  in  the  arbitra- 
tion proceeding,  and  in  no  other  matter,  and  that  this  arbitration 
proceeding  commenced  in  the  spring  or  early  summer  of  1*902. 
We  do  not  think  reversible  error  can  be  predicated  upon  the 
action  of  the  court  in  sustaining  the  objection  to  a  receipt  signed 
by  the  deceased,  for  $75,  bearing  date  practically  a  year  before 
the  arbitration  proceedings,  to  wit.  May  24, 1901. 

(8)  There  was  no  error  in  the  refusal  of  the  charge  asked  by 
the  defendant,  which  is  the  basis  of  assignment  of  error  70. 
There  is  no  evidence  in  the  record  (and  this  is  conceded  by  coun- 
sel for  appellant)  that  plaintiff's  testate  rendered  any  legal  serv- 
ices in  the  arbitration  matter  during  the  year  1904.  The  charge 
was  therefore  abstract  and  its  refusal  was  not  error. 

(9)  The  trial  court  did  not  instruct  the  jury  that  the  evidence 
must  "satisfy"  them  as  to  the  question  of  payment  pleaded  by  the 
defendant.  The  matter  referred  to  by  counsel,  as  disclosed  by 
the  record,  was  a  mere  colloquy  between  counsel  for  plaintiff  and 
the  court.  The  court  in  its  oral  charge  to  the  jury  was  careful 
to  instruct  them  that  they  must  be  reasonably  satisfied  from  the 
evidence.    There  is  therefore  no  merit  in  assignment  of  error  63. 

We  have  here  reviewed  those  questions  which  seem  to  be 
treated  as  of  prime  importance  on  this  appeal.  To  discuss  each 
assignment  and  question  in  detail  would  draw  out  the  opinion  to 
undue  length.    Suffice  it  to  say  that  the  questions  not  here  dis- 
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cussed  have  been  nevertheless  carefully  considered,  and  that  we 
conclude  they  are  without  merit. 

Finding  no  error  in  the  record  calling  for  reversal  of  the 
case,  the  judgment  of  the  court  below  will  be  accordingly  af- 
firmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Thomas,  JJ.,  concur. 


Wilder  v.  Campbell,  et  al. 

Ejectment. 

(Decided  June  8,  1916.    72  South.  386.) 

Ejectment;  Complaint. — ^Where  the  description  of  the  property  sued 
for  in  the  complaint  is  too  uncertain  to  be  made  a  basis  for  a  judgment  and 
writ  of  possession  that  would  have  enabled  the  sheriff  to  locate  the  property, 
no  recovery  could  be  had. 

Appeal  from  Shelby  County  Court. 
Heard  before  Hon.  E.  S.  Lyman. 

Ejectment  by  J.  H.  Wilder  against  H.  L.  Campbell  and  others. 
Judgment  for  defendants  and  plaintiff  appeals.    Affirmed. 

Haynes  &  Wallace,  for  appellant.  RrooLE  &  Ellis,  for  ap- 
pellee. 

SAYRE,  J. — Statutory  action  of  ejectment.  The  Morrells 
came  in  to  defend  instead  of  the  terre  tenant  who  held  under 
them.  After  the  evidence  was  in,  the  court  refused  to  permit  an 
amendment  of  the  complaint,  offered  with  the  purpose  of  making 
certain  the  description  of  the  property  in  suit,  and  then  gave  the 
general  charge  for  defendants.  The  description  of  the  lot  con- 
tained in  the  complaint  and  the  several  muniments  by  which 
plaintiff  traced  his  title  to  one  of  the  defendants  was  too  uncer- 
tain to  be  made  the  basis  of  a  judgment.  The  sheriff  in  the  execu- 
tion of  a  writ  of  possession,  supposing  a  judgment  to  have  been 
rendered  for  plaintiff,  would  have  been  able,  we  will  assume,  to 
find  a  lot  adjoining  "Kidd's  old  storehouse  and  lot,"  but  without 
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something  more  he  could  not  have  located  the  boundary  lines  of 
such  a  lot.  The  lot  might  have  been  sufficiently  defined  by  evi- 
dence showing  the  extent  of  the  lot  "occupied  by  Ross  Carter" 
in  19C8,  and  such  definition  may  have  shown  that  the  description 
of  the  lot  in  the  conveyances  standing  between  plaintiff  and  one 
of  the  defendants  aptly  fitted  the  lot  described  in  the  conveyance 
under  which  defendants  held,  in  which  event  the  amendment 
would  have  been  allowed  and  plaintiff  would  certainly  have  had 
judgment  for  the  half  interest  of  J.  M.  Morrell,  and  his  right  to 
recover  against  Thomas  Morrell  would  have  been  a  question  for 
the  jury,  dependent  upon  the  solution  of  the  issue  whether  plain- 
tiff, when  he  took  his  mortgage,  had  notice  of  the  prior  convey- 
ance of  a  half  interest  by  J.  M.  to  Thomas  Morrell.  But  there 
was  no  evidence  defining  the  occupancy  of  Carter.  For  these 
reasons,  the  court  correctly  gave  the  general  charge  for  defend- 
ants. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Patton  V.  The  State. 

Murder. 

(Decided  June  1,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  401.) 

1.  Evidence;  Statement  of  Facts. — Evidence  that  deceased  ^Vas  kiUed  in 
another  county''  was  admissible  as  a  statement  of  fact. 

2.  Trial;  Reception  of  Evidence;  Objection. — ^Timely  objection  to  evidence 
is  not  taken  unless  the  objection  is  interposed  to  the  question  before  it  is 
answered. 

3.  Witnesses;  Impeachment. — It  is  not  competent  on  cross  examination 
to  ask  a  state's  witness  whether  he  had  also  been  accused  of  the  crime  for 
which  defendant  was  on  trial. 

4.  Evidence;  Motive. — ^The  uncommunicated  intention  or  motive  of  a  wit- 
ness is  inadmissible  as  a  general  rule  on  direct  examination. 

5.  Same;  Cross  Examination. — A  witness  may  be  cross  examined  as  to 
the  motives  and  reasons  actuating  his  movements  as  described  on  direct 
examination. 

6.  Same. — ^It  is  not  error  to  exclude  cross  examination  as  to  a  witness's 
reasons  or  motive  in  doing  certain  things  not  mentioned  on  his  direct  exam- 
ination. 
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7.  Trial;  Reception  of  Eridenee;  Objection;  Snfflcfency« — ^Where  the  tes- 
timony was  not  obviously  immaterial,  a  general  objection  thereto  may  be 
overruled  without  error. 

8.  Homicide;  Evidence. — The  fact  of  deceased's  separation  from  his  wife, 
and  defendant's  frequent  association  with  her  is  admissible  as  bearing  upon 
the  relation  existing  between  the  parties,  and  as  furnishing  a  motive  for  the 
crime. 

9.  Same. — The  fact  that  accused  was  seen  near  the  scene  of  the  murder 
on  the  night  of  the  crime  was  amissible. 

10.  Samew — ^Testimony  that  defendant  appeared  excited  some  twenty  or 
thirty  minutes  after  the  murder  is  admissible. 

11.  Witnesses;  Cross  Examination. — ^It  was  competent  to  ask  a  witness  for 
defendant  on  cross  examination  whether  or  not  he  knew  that  his  father-in- 
law  had  been  arrested  and  charged  with  the  murder  in  question. 

12.  Same;  Bias. — ^The  friendship  of  a  witness  for  defendant  may  be  devel- 
oped on  cross  examination. 

13.  Evidence;  Character. — Defendant  may  not  prove  his  good  character 
by  testimony  showing  that  he  had  never  been  previously  arrested. 

14.  Evidence;  Confessions;  Predicate. — ^Where  the  language  of  the  confes- 
sion, and  the  surrounding  circumstances  show  that  it  was  not  influenced  by 
fear  or  hope,  no  express  predicate  need  be  laid  for  its  admission. 

15.  Witnesses;  Bias. — Where  a  witness  had  exhibited  his  friendship  for 
defendant,  it  is  competent  for  defendant  to  show  that  he  had  been  equally 
friendly  with  deceased,  and  the  refusal  to  permit  same  was  reversible  error. 

Appeal  from  Blount  Circuit  Court. 
Heard  before  Hon.  J.  E.  Blackwood. 

Felix  Patton  was  convicted  of  murder  and  he  appeals.  Re- 
versed and  remanded. 

O.  A.  Steele,  for  appellant.  W.  L.  Martin,  Attorney  Gen- 
eral, and  P.  W.  Turner,  Assistant  Attorney  General,  for  the 
State. 

THOMAS,  J. — The  defendant  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  the  penitentiary  for  life. 

(1,  2)  There  was  no  error  in  permitting  the  witness,  May,  to 
state  that  the  deceased  was  dead  and  ''was  killed  in  Blount  coun- 
ty.' This  was  but  the  statement  of  a  fact,  and  was  not  the  ex- 
pression of  an  opinion.  Then,  too,  no  timely  objection  was  made 
to  the  question  to,  and  answer  of,  the  witness. — S.  W.  Ala.  Ry. 
Co.  V.  Maddox  &  Son,  146  Ala.  539,  41  South.  9;  Sloss-Sheffield 
S.  &  I.  Co.  V.  O'Neal  169  Ala.  83,  52  South.  953;  W.  U.  T.  Co.  v. 
Bowman,  141  Ala.  175,  37  South.  493;  Bowling  v.  State,  151  Ala. 
131,  44  South.  403. 
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(3)  It  has  been  held  that  it  is  incompetent  to  show  that 
another  than  the  defendant  was  suspected  of  the  commission  of 
the  offense,— Brown  v.  State,  120  Ala.  342,  25  South.  182; 
Walker  v.  State,  139  Ala.  56,  35  South.  1011 ;  Toliver  v.  State, 
142  Ala.  3,  38  South.  801. 

The  question  objected  to  was  whether  witness  had  "been  ac- 
cused of  this  killing.*' 

Great  latitude  is  allowed,  on  cross-examination,  to  elicit  cir- 
cumstances having  a  tendency  to  show  bias  or  interest  on  the  part 
of  the  witness  such  as  might  influence  his  testimony. — 3  Ency. 
Ev.  849,  et  seq. ;  Whitsett  v.  Belue,  172  Ala.  256,  54  South.  677. 
Illustrating :  In  an  action  against  a  railroad  company  to  recover 
damages  the  plaintiffs  were  permitted,  in  their  cross-examina- 
tion, to  show  that  the  witnesses  were  furnished  free  transporta- 
tion for  attending  the  trial,  or  were  given  a  general  privilege  of 
riding  on  the  defendant's  road  (A.  G.  S.  R.  R.  Co.  v.  Johnston, 
128  Ala.,  283,  29  South.  171 ;  1  Greenl.  Ev.  [16th  Ed.]  450) ;  in 
another  case,  it  was  permitted  to  be  shown  that  the  witness,  a 
short  time  before,  was  arrested  on  the  complaint  of  the  defend- 
ant (Yarbrough  v.  State,  105  Ala.  43, 16  South.  758) ;  in  another, 
that  the  witness  was  interested  in  the  rejection  of  the  ore  mined 
and  delivered  to  the  company  by  which  witness  was  employed 
(Worthingtov,  &  Co.  v.  Gwin,  119  Ala.  44,  57,  24  South.  739,  43 
L.  R.  A.  382) ;  and  in  another,  that  witness  was  sued  by  plaintiff 
in  another  action  for  a  portion  of  the  property  in  question  {Drum 
&  Ezekiel  v.  Harrison,  83  Ala.  384,  3  South.  715) .  Likewise,  and 
for  like  purpose,  a  witness  was  allowed  to  be  questioned  whether 
he  had  been  indicted  with  the  defendant  for  the  same  offense 
(Mitchell  V.  State,  94  Ala.  68,  10  South.  518;  Breckinridge  v. 
Com.,  97  Ky.  267,  30  S.  W.  634) ;  and  another  to  be  asked  whether 
the  deceased  was  the  witness'  lover  (People  v.  Worthington,  105 
Cal.  166,  38Pac.  689). 

In  State  v.  Pancoast,  5  N.  D.  514,  67  N.  W.  1052,  35  L.  R.  A. 
518,  it  was  held  proper  to  ask  the  defendant  whether  or  not  he 
had  been  "accused"  of  the  same  crime.  While  it  has  been  held 
proper  to  ask  a  witness  whether  or  not  he  committed  the  act,  or 
whether  he  has  been  convicted  and  imprisoned  therefor,  yet  the 
question  should  be  so  framed  as  to  perimt  the  witness  to  admit  or 
to  deny  the  act  itself.— 3  Ency.  of  Ev.  870  (B). 

There  was  no  error  in  refusing  to  allow  the  defendant  to  ask 
the  witness,  "You  have  been  accused  of  this  killing  yourself?" 
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The  accusation  may  have  been  made  against  the  witness,  and  yet 
no  such  crime  have  been  committed  by  him ;  or,  if  made,  it  did 
not  necessarily  affect  his  credibility. — Wilson  v.  State,  73  Ala. 
527. 

(4,  5)  A  defendant,  after  testifying,  may  be  asked  on  cross- 
examination  as  to  his  motives  or  reasons  for  his  particular  acts 
shown  in  his  direct  examination. 

The  general  rule  is  that  on  the  examination  in  chief  the 
uncommunicated  motives  of  a  witness  are  inadmissible  in  evi- 
dence.— Smith  V.  State,  145  Ala.  17,  22,  40  South.  957 ;  BameweU 
V.  Stephens,  142  Ala.  G'^d,  38  South.  662;  Dent  v.  State,  105  Ala. 
14,  17,  17  South.  94;  E.  T.  V,  &  G.  R.  R.  Co.  v.  Davis,  91  Ala. 
621,  8  South.  349 ;  Ball  v.  Farley,  Spear  &  Co.,  81  Ala.  288 ;  Stew- 
art  V.  State,  78  Ala.  436;  1  Mayf.  Dig.  p.  891,  §  293. 

On  cross-examination,  however,  the  defendant  has  the  right 
"to  sift  the  testimony  of  the  witness,"  in  reference  to  his  move- 
ments, to  the  end  that  the  jury  may  be  informed  of  his  reasons  for 
the  movements  "the  witness  had  described  on  his  direct  exami- 
nation."— Yarbrough  v.  State,  115  Ala.  92,  96,  22  South.  534. 
Likewise  the  witness  may  be  asked  as  to  his  motives  for  the  par- 
ticular acts  testified  to. — Patterson  v.  State,  156  Ala.  62,  66,  47 
South.  52 ;  Linnehan  v.  State,  120  Ala.  293,  298,  298,  25  South.  6; 
Hurst  V,  State,  133  Ala.  96,  31  South.  933 ;  1  Greenl.  on  Ev.  §  446. 

(6)  In  this  case  neither  the  question  propounded  to  the  wit- 
ness, nor  the  bill  of  exceptions,  discloses  that  the  directions  as- 
sumed to  have  been  taken  by  the  witness  on  the  night  of  the 
homicide  were  actually  so  taken  on  that  night,  or  that  the  witness 
had  on  his  direct  examination  testified  that  such  "paths"  and 
"directions"  were  traversed  or  pursued  by  him.  Without  proper 
predicate  laid  in  the  examination  in  chief,  such  uncommunicated 
motives  or  "reason"  were  inadmissible. 

(7)  The  many  general  objections  to  questions  propounded  to 
witness  May,  Smith,  Crump,  Paucett,  Nash,  Tally,  and  Bradley 
were  properly  overruled ;  the  evidence  called  for  was  not  patently 
irrelevant. — Moore  v.  State,  154  Ala.  48,  45  South.  656 ;  Gunter  v. 
State,  111  Ala.  23,  20  South.  632,  56  Am.  St.  Rep.  17. 

(8)  The  fact  that  deceased  and  his  wife  had  separated,  and 
the  further  fact  that  defendant  was  often  seen  with  her,  tended 
to  shed  soxne  light  on  the  relation  that  existed  between  deceased 
and  defendant,  and  on  the  question  of  motive. 
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(9, 10)  That  witness  saw  and  recognized  the  defendant,  after 
his  arrest,  as  the  same  person  he  saw  on  the  night  of  the  crime 
and  in  clofee  proximity  to  the  scene  was  competent  evidence. — 
Yarbrough  v.  State,  supra;  Beavers  v.  State,  103  Ala.  36,  15 
South.  616.  That  the  defendant  "appeared  to  be  excited  or  nerv- 
ous" 20  or  30.  minutes  after  the  homicide  was  also  an  evidential 
fact  that  the  state  might  give  to  the  jury. — Sims  v.  State,  146 
Ala.  109,  41  South.  413 ;  Hainsworth  v.  State,  136  Ala.  13,  34,  34 
South.  203 ;  Tagert  i\  State,  143  Ala.  88,  39  South.  293,  111  Am. 
St.  Rep.  17. 

(11)  The  son-in-law  of  Shine  Jones  had  testified  for  the  de- 
fendant. It  was  competent  for  the  solicitor  to  ask  the  witness  if  he 
did  not  know  "that  Shine  Jones  had  been  arrested  and  put  in 
jail  and  charged  with  this  murder. — Mitchell  v.  State,  supra. 

(12)  The  "good  friendship"  of  witness  for  the  defendant  was 
on  cross-examination  sought  to  be  shown  the  jury.  In  permitting 
this  no  error  was  committed. 

(13)  A  defendant  may  not  seek  to  prove  his  good  character 
by  his  own  testimony,  to  the  effect  that  he  had  never  been  ar- 
rested nor  prosecuted  for  any  violation  of  law,  before  his  arrest 
on  the  charge  on  which  he  is  being  tried. — Cheek  v.  State,  3  Ala. 
App.  646,  57  South.  108 ;  Underbill  on  Crim.  Ev.  §  245. 

(14)  Defendant  objected  to  the  question  to  Lee  Bradley,  in 
regard  to  witness'  conversation  with  the  sheriff  in  defendant's 
presence,  while  the  latter  was  in  jail,  on  the  ground  that  no  pred- 
icate was  laid  to  show  a  confession  by  the  defendant.  It  clearly 
appears  from  the  circumstances  attendant  at  the  time  of  the 
statement  in  question,  as  well  as  from  the  statement  itself,  that 
the  statement  was  not  made  under  the  influence  of  fear  or  of 
hope. — Love  v.  State,  124  Ala.  82,  27  South.  217 ;  Stone  v.  State, 
105  Ala.  60,  17  South.  114;  Hornshy  v.  State,  94  Ala.  55,  64,  10 
South.  522. 

(15)  The  witness  Tally  having  exhibited  his  friendship  for 
defendant,  it  was  competent  to  inquire  of  his  feeling  for  the  de- 
ceased; and  for  the  exclusion  of  witness'  answer  that  deceased 
was  about  as  good  a  friend  as  the  defendant  was,  the  judgment 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Maypield  and  Somerville,  JJ.,  con- 
cur. 
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Giniiichael  v.  The  State. 

Murder. 

(Decided  April  13,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  405.) 

1.  Homicide;  Evidence;  Dying  Declaration. — Where,  after  being  shot,  de- 
ceased stated  that  he  was  going  to  die,  and  requested  that  his  pain  be  eased, 
his  statement  that  defendant  shot  him  was  admissible  as  a  dying  declaration, 
and  such  declaration  was  material  and  relevant. 

2.  Same. — ^Where  a  purported  dying  declaration  was  offered,  the  question 
whether  the  declarant  had  sufficient  mental  capacity,  is  a  question  for  the 
court  instead  of  for  the  jury. 

3.  Same. — ^The  fact  that  deceased,  when  he  made  the  declaration,  had 
received  a  mortal  wound,  was  suffering  great  pain,  and  was  in  a  state  of 
physical  collapse,  does  not  show  his  mental  incapacity,  and  render  a  dying 
declaration  inadmissible,  but  goes  to  the  weight  that  ^ould  be  attached  to 
such  declaration. 

4.  Witnesses;  Cross  Examination;  Scope. — ^While,  for  the  purpose  of  dis- 
covering fabrications,  considerable  latitude  in  cross  examination  should  be 
allowed,  the  court  exercises  its  discretion  as  to  the  scope  of  such  cross 
examination,  and  as  collateral  inquiries  tend  to  distract  the  mind  of  the  jury, 
the  refusal  of  the  court  to  permit  the  defendant  to  cross  examine  the  station 
agent  as  to  the  existence  of  an  electric  bell  wherewith  to  call  porters,  was 
not  error,  said  station  agent  having  testified  that  he  observed  the  difficulty 
on  the  outside  of  the  station,  while  he  was  on  the  outside  to  summon  a  negro 
porter. 

5.  Homicide;  Evidence. — ^Where  the  son  of  defendant  had  had  a  difficulty 
with  deceased,  came  to  defendant's  place  of  business  and  requested  a  pistol, 
stating  that  he  had  had  the  difficulty,  and  defendant  armed  himself  and  went 
to  a  store  where  deceased  had  gone,  and  there  shot  deceased,  evidence  that 
on  the  way  to  the  store  the  son  had  one  of  his  arms  in  a  sweater,  was  admiss- 
ible as  tending  to  show  that  the  son  was  armed. 

6.  Same. — Evidence  that  the  son  of  defendant  requested  defendant  to 
furnish  him  with  a  pistol,  and  that  the  two  went  together  to  the  place  where 
deceased  was  killed,  was  admissible  as  tending  to  show  concert  of  action  on 
the  part  of  defendant  and  his  son. 

7.  Same. — ^Evidence  that  defendant  had  stated  that  if  he  caug^ht  deceased 
looking  through  his  window  again  he  would  kill  him,  is  admissible  to  show 
criminal  intent,  notwithstanding  the  conditional  character  of  the  threat. 

8.  Same. — ^Where  the  state  contended  that  defendant  opened  fire  on  de- 
ceased while  deceased  was  behind  a  counter  in  the  store,  using  a  telephone, 
and  defendant  contended  that  he  shot  in  self  defense  because  deceaseid  was 
advancing  on  him,  evidence  that  after  the  shooting  deceased  fell  behind  the 
counter,  and  at  his  reouest  was  assisted  to  a  point  outside  of  the  counter, 
where  he  lay  upon  the  floor,  was  admissible  to  show  that  deceased  was  moved 
from  behind  the  counter  after  the  shooting,  and  to  show  his  condition  at  that 
time. 
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9.  Same. — The  request  of  deceased  for  help  after  the  shooting  was  ad- 
missible to  show  his  condition  after  the  shooting,  and  also  as  part  of  the  res 
gestae. 

10.  Appeal  and  Error;  Harmless  Error;  Evidence. — The  sustaining  of  an 
objection  to  a  question  as  to  the  conduct  of  deceased  at  the  time  of  the  kill- 
ing, was  not  error,  or  if  error,  was  harmless,  where  immediately  afterwards 
the  witness  was  allowed  to  go  into  full  particulars  as  to  the  matter. 

11.  Witnesses;  Examination;  Cross. — ^Where  defendant  killed  deceased  as 
a  result  of  a  difficulty  between  deceased  and  defendant's  son,  it  was  not  error 
to  permit  defendant  to  be  cross  examined  as  to  his  knowledge  of  the  where- 
abouts of  his  son  up  to  the  time  of  the  killing. 

12.  Trial;  Conduct  of  Judge. — A  statement  by  a  judge  concurring  in  the 
assertion  of  counsel  that  a  question  had  been  asked  six  times,  and  his  remark 
after  a  reservation  of  exception,  that  the  record  would  so  show,  does  not 
tend  to  show  bias  or  prejudice. 

13.  Same;  Statement  of  Counsel;  Obligation. — ^Where  a  part  at  least  of 
the  statement  of  the  prosecutor  was  justified  by  the  evidence,  an  objection 
going  to  the  whole  statement  was  properly  overruled  as  the  objection  should 
have  been  limited  to  the  part  not  supported  by  the  evidence. 

14.  Homicide;  Instructions. — An  excerpt  from  the  charge  that  if  defend- 
ant was  prompted  by  malice  in  taking  the  life  of  deceased,  he  would  be  gruilty 
of  murder  in  the  second  degree,  is  not  a  mis-statement  of  the  law  in  such 
sense  as  to  constitute  error. 

15.  Inditment  and  Information;  Offenses  Included. — Where  the  indictment 
charged  murder  in  the  first  degree,  defendant  mav  be  convicted  of  any  lesser 
degree  of  homicide  which  the  evidence  may  establish. 

16.  Homicide;  Murder;  Malice. — Where  willfulness,  deliberation  and  pre- 
meditation were  also  shown,  a  conviction  of  murder  in  the  first  degree  may 
rest  upon  implied  malice. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Dan  Carmichael  was  convicted  of  murder,  and  he  appeals. 
Affirmed. 

The  facts  and  objections  to  evidence  sufficiently  appear  from 
the  opinion.    The  following  charges  were  refused  to  defendant: 

(1)  The  court  charges  the  jury  that  all  the  necessary  and 
material  allegations  of  the  indictment  should  be  proven  beyond 
a  reasonable  doubt,  and,  if  the  state  has  failed  to  do  this,  then 
defendant  should  not  be  convicted. 

(2)  The  court  charges  the  jury  that  malice  is  an  ingredient 
of  murder  in  the  first  degree,  but  such  mailice  is  not  the  malice 
imputed  by  the  use  of  a  deadly  weapon. 

(3)  Malice  as  an  ingredient  in  the  offense  of  murder  in  the 
first  degree  is  not  implied  malice,  or  that  malice  that  is  imputed 
in  the  law  by  the  use  of  a  deadly  weapon. 
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E.  H.  Hill,  and  Espy  &  Farmer,  for  appellant.  W.  L.  Mar- 
tin, Attorney  General,  and  Lawrence  E.  Brown,  Assistant  At- 
torney General,  for  the  State. 

SAYRE,  J.-^Defendant  was  jointly  indicted  with  his  son 
David  Carmichael  for  the  murder  of  Horry  Deshazo.  A  sever- 
ance was  ordered,  and  defendant  alone  was  on  trial.  Defendant 
was  convicted  of  murder  in  the  first  degree  and  sentenced  to  im- 
prisonment in  the  penitentiary  for  life. 

(1-4)  Some  minutes  after  receiving  mortal  wounds,  deceased 
made  a  statement  concerning  the  agency  of  defendant  in  their 
infliction  and  the  attendant  circumstances.  The  physician  to 
whom  the  statement  was  made  testified  that  deceased  had  re- 
quested that  nothing  be  done  for  him  but  to  ease  him ;  that  he  be 
not  moved;  that  he  was  going  to  die;  that  he  would  not  live. 
Deceased,  however,  requested  the  witness  to  do  what  he  could  for 
him.  Witness  testified  that  deceased  then  made  a  statement  as 
to  how  the  shooting  occurred.    To  quote  the  witness : 

"He  said  he  was  in  the  grocery  store  telephoning,  and  that 
Dan  Carmichael  came  in  on  him  and  shot  him.  I  don't  remember 
that  he  said  which  Carmichael  it  was  that  killed  him." 

There  was  no  objection  to  this  evidence.  On  cross-examina- 
tion the  witness  stated  that  when  he  started  to  carry  deceased 
to  the  infirmary  he  offered  no  protest,  but  did  what  he  could  to 
aid  his  removal.  After  deceased  reached  the  infirmary,  he  said 
nothing  more  about  dying,  but  asked  for  help.  He  asked  the  wit- 
ness to  ease  him ;  asked  the  witness  to  give  him  medicine  and  to 
ease  him.  This  was  in  substance  the  testimony  of  this  witness 
as  to  the  expressions  of  the  deceased.  This  witness  had,  however, 
previously  described  the  four  wounds  from  which  deceased  suf- 
fered, and  had  stated  his  opinion  that  one  of  them  was  fatal. 
Previously,  also,  the  wife  of  deceased  had  testified  to  a  statement 
by  deceased  which  appears  to  have  been  received  without  objec- 
tion as  a  dying  declaration.  She  testified  that  at  her  home,  where 
deceased  was  when  the  physician  first  saw  him,  deceased  had 
expressed  no  hope  for  living,  but  said  he  was  going  to  die ;  said 
that  he  wanted  relief;  said  that  he  was  suffering  death  and 
wanted  to  die  easy.  On  this  status  of  the  evidence,  defendant 
moved  the  court  to  exclude  the  testimony  of  the  physician  wit- 
ness as  to  the  declaration  of  deceased  in  regard  to  the  facts  and 
circumstances  of  the  shooting,  on  the  ground  that  said  testimony 
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was  illegal,  immaterial,  and  irrelevant.  The  predicate  for  the 
admission  of  the  declaration  of  deceased  as  a  dying  declaration 
was  well  laid  (Gerald  v.  State,  128  Ala.  6,  29  South.  614,  and 
cases  cited),  and  it  is  entirely  clear  that  the  evidence  was  both 
relevant  and  material.  Appellant  cites  McHugh  v.  State,  31  Ala. 
317;  Mitchell  v.  State,  71  Ga.  128;  and  4  Ency.  Ev.  933.  It 
was  for  the  court  to  say  whether  the  declarant  had  at  the  time 
sufficient  mental  capacity  to  make  the  declaration  (4  Ency.  Ev. 
933),  and  it  follows  from  the  ruling  made  that  the  trial  court 
found  no  sufficient  reason  for  holding  that  the  declarant  was 
mentally  incapable.  The  declaration  being  in  rational  and  intel- 
ligent form,  the  fact  that  the  declarant  had  been  mortally  wound- 
ed, suffered  extreme  pain,  and  was  no  doubt  in  a  state  of  great 
physical  collapse,  was  no  sufficient  reason  for  adjudging  him 
to  be  mentally  incapacitated.  If  these  circumstances  may  have 
affected  the  credit  of  the  declaration,  that  was  a  matter  for  the 
jury.  The  declaration  in  McHugh  v.  State  was  held  inadmissible 
because  it  was  shown  that  the  declarant's  mental  capacity  had 
been  greatly  impaired  by  sickness  and  he  appeared  to  be  in  a 
stupor,  in  monosyllables  and  by  nodding  his  head  answering 
questions  put  to  him  by  an  attorney  with  a  view  to  eliciting  a 
statement  for  future  use.  The  court  held  substantially  that  the 
statement  obtained  under  these  circumstances  was  more  the 
statement  of  the  attorney  than  of  the  deceased  and  should  have 
been  rejected.  In  Mitchell  v.  State,  the  court  found  on  the  evi- 
dence that  the  deceased  was  at  no  time  in  such  a  condition  as 
to  be  able  to  give  an  intelligent  account  of  the  transaction  or  to 
enter  into  any  detail,  however  general,  of  the  attending  circum- 
stances. These  cases,  because  of  their  evident  and  essential  dif- 
ferences from  the  case  in  hand,  have  no  effect  on  our  judgment, 
which  is  that  there  was  no  error  in  overruling  the  motion  to 
exclude. 

(5)  The  witness  Ghent,  who  was  a  ticket  agent  for  the  rail- 
road at  Dothan,  testified  to  a  difficulty  between  deceased  and 
David  Carmichael  at  the  station  a  few  minutes  before  the  killing. 
As  explaining  his  presence  at  the  place  without  the  building 
from  which  he  observed  the  difficulty,  this  witness  was  led  by 
the  prosecution  to  say  that  he  was  there  looking  for  a  negro 
porter.  On  cross-examination  defendant  proposed  to  show  that 
the  witness  had  an  electric  bell  in  his  office  with  which  to  call 
negro  porters.    The  witness  may  have  had  any  number  of  good 
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reasons  for  going  out  to  look  for  the  porter  notwithstanding  he 
had  the  bell  at  hand,  and  we  are  unable  to  see  how  the  inquiry 
could  have  discredited  or  otherwise  materially  affected  his  testi- 
mony or  the  issues  involved.  The  question  might  have  been  al- 
lowed under  the  general  license  of  cross-examination,  which  is 
indulged  for  the  reason  that  it  is  the  most  ''efficacious  means 
available  for  the  exposure  of  artful  fabrications  of  falsehood  by 
witnesses  in  our  courts  of  justice." — Davis  v.  Hays,  89  Ala.  563, 
8  South.  131.  On  the  other  hand,  when  extended  to  inquiries  con- 
cerning remote  collateral  facts,  it  tends  to  excite  and  foment 
irrelevant  and  immaterial  controversies,  consuming  the  time  of 
the  court  and  distracting  the  attention  of  the  jury.  In  respect 
of  such  matters,  therefore,  the  court  exercises,  on  grounds  of 
public  policy,  a  large  measure  of  discretion.  In  the  case  made 
by  this  record  no  special  reason  for  extending  the  cross-examina- 
tion to  the  remote  collateral  fact  inquired  about  appeared  in 
either  the  testimony  of  the  witness  or  the  general  atmosphere 
created  by  the  contentions  of  the  parties,  and  we  are  clear  to  the 
conclusion  that  there  was  no  error  in  the  trial  court's  exercise 
of  its  discretion  in  sustaining  the  state's  objection. 

(6)  Evidence  for  the  state  went  to  show  that,  immediately 
after  the  difficulty  between  deceased  and  David  Carmichael  about 
which  Ghent  and  other  witnesses  testified,  David  went  to  the  de- 
fendant in  his  place  of  business,  a  restaurant  in  the  neighbor- 
hood, where  he  asked  for  a  pistol,  and  told  his  father  of  the  dif- 
ficulty he  had  had  with  the  deceased ;  that  after  a  few  minutes 
the  two  went  together  in  the  direction  of  a  store  into  which  de- 
ceased had  gone  in  the  meantime ;  and  that  defendant  there  killed 
deceased  by  shooting  him  with  a  pistol  under  circumstances  whol- 
ly lacking  any  element  of  legal  justification  or  excuse.  The  state 
was  allowed  to  ask  a  witness :  "Now,  when  the  Carmichaels — 
Dave  and  Dan  Carmichael — came  out  of  the  restaurant  and  went 
down  the  sidewalk,  in  what  position  were  Dave  Carmichael's 
hands?"  And  the  answer  went  to  the  jury:  "One  hand  was  in 
the  waist  of  his  sweater,  and  I  don't  remember  where  the  other 
hand  was."  This  evidence  was  either  of  no  consequence  utterly, 
in  which  case  its  admission  or  rejection  was  of  no  consequence, 
or  it  tended  to  show  that  David  had  a  weapon.  It  is  on  the  hy- 
pothesis that  the  jury  may  have  inferred  from  the  fact  proved 
that  David  was  armed  that  defendant  complains  of  the  ruling 
by  which  it  was  admitted.    But  there  was  no  error.    The  jury, 


Digitized  by  VjOOQIC 


190  SUPREME  COURT  [Vol. 

[Carmichael  v.  The  State.] 

on  the  tendencies  of  the  evidence  that  has  been  noted  and  other 
evidential  circumstances  stated  in  the  record,  may  well  have 
found  that  defendant  and  his  son  were  fatally  bent  upon  mischief 
and  acting  in  concert  upon  a  common  purpose  to  take  the  life  of 
deceased.  This,  on  familiar  principle,  justified  the  admission  of 
the  evidence  against  the  defendant  on  trial. — Amos  v.  State,  83 
Ala.  1,  3  South.  749,  3  Am.  St.  Rep.  682. 

If  the  fact  that  David  Carmichael  asked  for  a  pistol  at  de- 
fendant's restaurant  tended  to  illustrate  only  the  conduct  of 
David,  as  counsel  for  defendant  assumes  the  case  to  be,  the  ob- 
jection to  its  admission  in  evidence  would  be  obvious.  But  it 
had  ah  environment  that  made  it  efficient  in  explaining  the  sub- 
sequent course  of  defendant.  The  request  for  a  pistol  was  in  the 
same  breath  with  the  complaint  against  Deshazo  and  was  made, 
if  not  to  defendant,  at  least  in  his  hearing  and  presence.  In  good 
reason  the  jury  may  have  found  it  to  be  the  first  step  towards  an 
understanding  for  concerted  action  against  the  life  of  Deshazo. 
It  went  to  show  upon  what  occasion  and  with  what  animus  de- 
fendant made  himself  an  active  party  to  the  situation  that  led  up 
to  Deshazo's  death.  This  testimony  was  properly  admitted. — 
Martin  v.  State,  89  Ala.  115,  8  South.  23, 18  Am.*  St.  Rep.  91. 

(8)  The  testimony  of  the  witness  Green  that  he  heard  defend- 
ant say,  before  the  killing,  that  if  he  saw  Deshazo  looking 
through  his  window  again  he  would  shoot  his  head  off,  was  clearly 
admissible  as  a  threat  evincing  criminal  intent.  That  it  was  con- 
ditional did  not  affect  its  admissibility.  If  its  form  derogated 
from  its  probative  force,  that  was  a  question  for  the  jury. — 
Cribbs  v.  State,  86  Ala.  613,  6  South.  109. 

(9,  10)  Saliba,  a  witness  for  the  state,  was  in  the  store  when 
and  where  defendant  killed  Deshazo.  Among  other  things,  he 
testified  that  immediately  after  the  shooting  he  went  to  Deshazo, 
who  was  lying  on  the  floor  in  a  narrow  space  between  a  show 
case  and  the  wall  where  the  telephone  was.  Evidence  for  the 
state  went  to  show  that  defendant  had  opened  fire  upon  deceased 
while  the  latter  was  using  the  telephone,  and  that  deceased  had 
fallen  to  the  floor  at  that  place.  Over  defendant's  objection  this 
witness  was  allowed  to  testify  as  follows:  "He  (Deshazo)  said, 
'Help  me  un.'  I  catch  hold  of  his  hand  trying  to  raise  him  up, 
and  he  could  not  get  up,  and  I  moved  him  out  from  behind  the 
counter." 
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TKis  was  competent  evidence,  wliether  of  tlie  res  gestae  of 
the  kiUing  or  not.  Defendant  sought  to  show  self-defense ;  that, 
when  he  approached  deceased  for  an  explanation  of  why  the  lat- 
ter had  struck  the  former's  son  David,  deceased  made  an  effort 
to  shoot  him.  To  rebut  the  inference  that  Deshazo  had  assumed 
the  offensive  by  advancing  from  behind  the  counter  to  the  place 
where  he  lay  upon  the  floor  and  where  some  of  the  witnesses  saw 
him,  it  was  competent  to  show  that  he  was  moved  to  that  place 
after  he  had  become  helpless  and  the  res  gestse  of  his  removal. 
As  for  the  expression  of  the  deceased,  that  was  also  competent 
to  show  his  condition  at  the  time. 

(11)  There  was  no  reversible  error  in  sustaining  an  objec- 
tion to  defendant's  question  to  the  witness  Bayol,  "Did  you  see 
him  (Deshazo)  turn  it  (his  pistol)  towards  Carmichael  at  all?" 
This,  for  the  reason  that  immediately  afterwards  the  witness  on 
defendant's  examination  went  into  full  particulars  of  what  he 
saw,  telling  just  how  deceased  had  his  pistol  and  what  use  he  at- 
tempted to  make  of  it. 

(12)  Nor  was  there  error  in  allowing  the  state  to  ask  the 
defendant  on  cross-examination  whether  he  knew  that  his  son 
had  been  down  to  the  council  chamber  at  the  fire  department  as 
late  as  9 :30.  The  killing  occurred  about  10  o'clock.  Defendant 
had  previously  testified  that  he  did  not  know  where  his  son  had 
been  before  he  came  to  the  restaurant.  As  has  already  appeared, 
the  son  came  to  the  restaurant  a  few  minutes  before  the  killing. 
The  question  was  permissible  on  cross-examination.  Moreover, 
in  view  of  defendant's  answer,  it  is  not  easy  to  see  how  the  ques- 
tion could  have  prejudiced  his  case.  He  answered  that  he  did  not 
know.  So  of  the  other  question  to  defendant  to  which  exception 
was  reserved. 

(13)  The  remark  madei)y  the  presiding  judge  in  which  he 
signified  his  concurrence  in  the  assertion  of  counsel  for  the  state 
that  counsel  for  the  defendant  had  asked  a  certain  question  six 
times  over,  and  his  remark,  after  an  exception  was  reserved  to 
the  foregoing,  that  there  was  a  record  of  it,  to  which  also  an 
exception  was  reserved,  may  have  indicated  some  impatience; 
but  it  cannot  be  said  that  they  showed  a  hostile  attitude  towards 
defendant  or  his  counsel,  nor  that  they  were  calculated  to  preju- 
dice the  defense  by  disparaging  counsel  in  the  eyes  of  the  jury, 
nor  .did  they  amount  to  a  comment  on  the  effect  of  the  evidence 
as  the  Court  of  Appeals  appears  to  have  considered  some  remarks 
of  the  trial  judge  shown  in  the  report  of  Rigell  v.  State,  8  Ala. 
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App.  46,  62  South.  977,  nor  can  we  conceive  that  they  had  any 
possible  effect  upon  the  verdict  of  an  intelligent  and  fair-minded 
jury.  This  passage  of  words  between  court  and  counsel  was  a 
mere  incidental  trifle  which  does  not  at  all  appeal  to  us  as  a 
cause  for  reversal. 

(14)  Defendant  objected  to  a  statement  made  by  special 
counsel  for  the  state  to  the  effect  that  the  witness  Saliba  had 
testified  that  "he  (deceased)  called  to  him  for  help  and  said  that 
he  (defendant)  shot  him  for  nothing."  Defendant  moved  to  ex- 
clude this  remark  from  the  jury,  and  this  niotion  was  overruled. 
It  will  suffice  to  say  of  this  point  that  Saliba  did  testify  that  de- 
ceased had  called  to  him  for  help,  and  if  the  rest  of  counsel's  ob- 
servation was  deemed  improper  as  untrue  in  substance  and  with- 
out support  in  the  evidence,  notwithstanding  the  evidence  upon 
the  whole  afforded  ample  ground  for  the  conclusion  that  defend- 
ant shot  deceased  for  nothing  of  legal  consequence,  the  objection 
and  the  motion  should  have  been  limited  to  that  objectionable 
part. 

(15)  In  its  oral  charge  to  the  jury  the  court  said:  "If  the 
defendant  was  prompted  by  malice  in  taking  the  life  of  deceased, 
he  would  be  guilty  of  murder  in  the  first  or  second  degree,  if  his 
act  was  unlawful." 

Defendant  excepted.  If  this  excerpt  from  the  charge  were 
all  that  was  said  on  that  feature  of  the  case,  it  would  be  capable 
of  a  misleading  construction.  But  even  then,  and  without  the 
aid  of  any  context — and  it  is  presented  here  in  that  naked  condi- 
tion— ^taken  literally,  it  states  no  incorrect  proposition  of  law. 
It  does  not  say,  as  counsel  seem  to  argue,  that  malice  alone  is  suf- 
ficient to  raise  an  unlawful  homicide  to  murder  in  the  first  degree. 
The  purpose  of  the  statement  shown  by  the  excerpt  from  the 
charge,  we  have  no  doubt,  was  to  inform  the  jury  that  malice 
was  a  common  ingredient  of  murder  in  both  degree,  and  it  cannot 
be  supposed  that  the  trial  court  allowed  its  instruction  as  well  as 
to  the  law  of  the  case  to  rest  with  this  one  statement.  It  is  to  be 
regretted  that  the  entire  charge,  or  at  least  so  much  of  it  as  bore 
upon  the  distinction  between  the  two  degrees  of  murder,  has  not 
been  sent  to  this  court.  However,  on  consideration  of  the  literal 
correctness  of  the  excerpt  we  have  before  us,  and  without  in- 
dulging any  presumptions  in  regard  to  the  rest  of  the  charge  to 
aid  the  part  before  us,  we  are  clear  that  no  reversible  error,  has 
been  made  to  appear. 
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(16)  The  indictment  charged  murder  in  the  first  degree.  Un- 
der it  and  under  tendencies  of  the  evidence  offered  by  defendant, 
it  was  possible  that  the  jury  might  convict  of  a  lesser  degree  of 
unlawful  homicide.  Charge  1  was  therefore  correctly  refused. — 
StobaU  V.  State,  116  Ala.  454,  23  South.  162 ;  McCoy  v.  State,  170 
Ala.  10,  54  South.  428. 

(17)  Charges  2  and  3  were  also  properly  refused.  It  was 
said  in  Brown  v.  State,  109  Ala.  70,  89  20  South.  103,  110,  that 
"more  than  presumed  or  implied  malice  is  essential  to  constitute 
murder  in  the  first  degree."  That  is  a  familiar  proposition.  It 
is,  indeed,  the  proposition  of  the  statute  defining  murder  in  the 
first  degree.  But  it  is  not  the  proposition  of  these  charges  or  of 
the  brief  for  appellant,  which  is  that  malice,  implied  or  presumed, 
as,  for  example,  from  the  unexplained  use  of  a  deadly  weapon, 
is  not  the  equivalent  of  that  malice  which  the  statute  makes  an 
essential  ingredient  of  murder  in  the  first  degree.  Indeed,  the 
case  cited  by  appellant  affirms,  in  common  with  many  others,  that 
a  conviction  of  murder  in  the  first  degree  may  rest  upon  implied 
malice,  where  willfulness,  deliberation,  and  premeditation  are 
also  shown. 

We  have  thus  treated  seriatim  all  those  exceptions  which 
zealous  and  able  counsel  have  thought  worthy  of  argument.  Other 
exceptions  were  reserved,  and  they  have  been  considered  without 
finding  anything  calling  for  special  comment.  We  find  no  error, 
and  the  judgment  and  sentence  must  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Smith  V.  The  State. 

Murder. 

(Decided  June  1,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  316.) 

1.  Eridenee;  Admisskms  of  Defendant. — Where  the  admissions  were 
statements  which  were  in  no  sense  confessions,  they  were  properly  admitted 
without  first  laying  a  predicate  therefor;  such  as  statements  by  the  wife, 
being  prosecuted  for  the  murder  of  her  husband,  as  to  the  amount  of  money 
he  had  in  his  pockets,  and  as  to  other  collateral  matter. 

7— iw 
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2.  Homicide;  Evidence;  Prior  Difficulty. — Evidence  of  prior  difficulties, 
as  to  details,  between  the  accused  and  deceased,  so  separated  in  point  of  time 
or  circumstances  from  the  act  charged  as  not  to  constitute  a  part  of  the  res 
gestae,  are  not  admissible. 

3.  Same. — The  fact  of  previous  altercations  or  difficulties  between  de- 
ceased and  defendant  are  admissible  in  a  prosecution  for  murder,  as  tending 
to  show  malice,  ill  will  or  other  motive  for  the  killing. 

4.  Same;  Character  of  Deceased. — Where  there  is  testimony  tending  to 
show  that  defendant  acted  in  self  defense,  evidence  of  the  turbulent,  blood- 
thirsty and  dangerous  character  of  deceased,  is  admissible,  and  is  relevant 
for  the  purpose  of  shedding  light  on  the  killing. 

5.  Same. — Where  there  was  no  evidence  of  any  overt  act  on  the  part  of 
deceased  which  could  reasonably  cause  defendant  to  believe  that  she  was  in 
danger  of  grievous  bodily  harm  or  death,  and  that  she  had  no  reasonable 
mode  of  escape,  evidence  as  to  the  turbulent  and  bloodthirsty  character  of 
deceased  is  not  admissible. 

6.  Same. — The  turbulent  and  bloodthirsty  character  of  deceased  cannot 
be  established  by  evidence  of  particular  acts  of  violence,  turbulence  or 
bloodthirstiness  on  his  part,  but  must  be  restricted  to  proof  of  his  general 
character  in  such  matters. 

7.  Same;  Character  of  Defendant;  Time. — Evidence  as  to  the  good  char- 
acter of  defendant  must  be  confined  to  the  time  of  and  prior  to  the  alleged 
commission  of  the  crime,  and  testimony  as  to  the  character  of  defendant, 
while  confined  in  jail  after  the  commission  of  the  offense  is  not  admissible. 

8.  Witnesses;  Impeachment;  General  Character. — Where  defendant  tes- 
tifies in  his  own  behalf,  the  credibility  of  his  testimony  may  be  impeached 
by  showing  general  bad  character  for  truth  and  veracity  up  to  the  time 
of  the  trial,  and  if  so  impeached,  defendant  may  sustain  his  character  by 
evidence  covering  the  period  of  time  up  to  the  trial,  but  such  testimony  must 
be  carefully  limited  to  the  question  of  the  credibility  of  defendant  as  a 
witness. 

9.  Trial;  Argument  of  Counsel. — Under  the  evidence  in  this  case  the  ar- 
gument of  the  attorney  for  the  state  was  clearly  within  the  inferences  from 
the  evidence,  and  was  not  otherwise  improper. 

10.  Charge  of  Court;  Burden  of  Proof. — A  charge  asserting  that  the  jury 
must  believe  defendant  guilty  beyond  any  and  all  reasonable  chance  of 
mistake  before  they  can  find  defendant  guilty,  was  properly  refused. 

11.  Same;  Invading  Province  of  Jury. — A  charge  asserting  that  defendant 
was  free  from  fault  in  bringing  on  the  difficulty,  was  properly  refused  as 
invading  the  province  of  the  jury. 

12.  Same;  Reasonable  Doubt. — Where  the  evidence  gave  rise  to  an  infer- 
ence or  inferences  of  defendant's  guilt,  charges  asserting  that  if  they  believe 
the  evidence,  the  jury  could  not  convict  defendant,  were  properly  refused. 

13.  Same. — Charges  directing  the  jury  to  return  a  verdict  of  acquittal,  if 
a  single  member  of  the  jury  had  a  reasonable  doubt,  growing  out  of  any  part 
of  the  evidence  was  properly  refused. 

14.  Same. — Such  an  instruction  was  also  improper  as  authorizing  an  ac- 
quittal on  a  doubt  arising  out  of  any  part  of  the  evidence,  since  the  doubt 
that  authorizes  the  acquittal  is  a  doubt  arising  after  a  consideration  of  all 
the  evidence. 
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15.  Same;  Fotdl — It  was  not  reversible  error  to  refuse  a  charge  asserting 
''it  is  your  duty  to  acquit  the  defendant"  unless  the  evidence  excludes  every 
reasonable  supposition  but  that  of  her  guilt,  especially  where  it  was  fully 
covered  by  the  charges  griven. 

Appeal  from  Tuscaloosa  County  Court. 
Heard  before  Hon.  Henry  B.  Foster. 

Ella  Smith  was  convicted  of  murder,  and  she  appeals.  Af- 
firmed. 

Etta  McCaney  testified  that  she  was  the  sister  of  the  dead 
man,  husband  of  defendant,  and  that  the  dead  man  came  to  her 
house,  drunk,  and  lay  down  across  the  bed,  and  his  wife  sat  by 
him  and  took  a  nickel  and  a  knife  out  of  his  pocket.  Witness  was 
permitted  to  say  that  defendant  told  her :  "When  Will  left  me 
yesterday  evening,  he  had  80  cents  in  his  pockets." 

After  further  testimony  the  witness  stated  that  Ella  Smith 
came  to  the  kitchen  and  said  she  was  going  home,  and  asked  wit- 
ness if  she  would  keep  her  child.  The  body  was  found  on  the 
bed  dead,  with  a  knife  wound  in  the  heart.  The  defendant  of- 
fered to  testify  to  certain  difficulties,  and  to  certain  wounds  and 
cuts  received  in  the  same  between  her  and  deceased,  while  they 
lived  at  Bessemer,  and  some  time  prior  to  the  difficulty.  The 
other  facts  sufficiently  appear. 

The  following  charges  were  refused  to  defendant: 

2B.  The  court  must  believe  the  defendant  guilty  beyond  any 
and  all  reasonable  chance  of  mistake  before  they  can  find  the 
defendant  guilty. 

2C.  Under  the  evidence  in  this  case,  the  defendant  was  free 
from  fault  in  bringing  on  the  fatal  difficulty. 

2D.  If  you  believe  the  evidence  in  this  cas'e,  you  cannot  con- 
vict defendant  of  murder. 

2E.  If  you  believe  the  evidence  in  this  case,  you  cannot  con- 
vict defendant  of  murder  in  the  third  degree. 

2G.  If  you  believe  the  evidence  in  this  case  you  cannot  find 
defendant  guilty  of  murder  in  the  second  degree. 

24.  If  you  know  a  single  member  of  the  jury  is  in  doubt  of 
defendant's  guilt,  growing  out  of  any  part  of  the  evidence  in  this 
case,  then  you  must  return  a  verdict  of  not  guilty. 

26.  I  charge  you,  that  in  this  case  it  is  your  duty  to  acquit 
defendant,  unless  the  evidence  excludes  every  reasonable  supposi- 
tion but  that  of  her  guilt. 
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Howard  L.  Smith,  for  appellant.  W.  L.  Martin,  Attorney 
General,  and  P.  W.  Turner,  Assistant  Attorney  General,  for  the 
State. 

THOMAS,  J. — The  defendant  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  the  penitentiary  for  twenty-five 
years. 

[1]  (1)  There  was  no  error  of  the  court  in  permitting  the 
witness,  Etta  McCaney,  to  detail  certain  statements  made  by 
the  defendant.  They  were  all  collateral  matters  and  in  no  sense 
confessions  of  guilt,  hence  no  predicate  was  required  to  be  laid 
for  their  admissibility. — Aiden  v.  State,  35  Ala.  399 ;  McAdory  v. 
State,  62  Ala.  154 ;  Durrett  v.  State,  Id.  434 ;  Pentecost  v.  State, 
107  Ala.  81;  Love  v.  State,  124  Ala.  82;  Meadows  v.  State,  136 
Ala.  67;  McGehee  v.  State,  171  Ala.  19;  Watts  v.  State,  177  Ala. 
24 ;  Macon  v.  State,  179  Ala.  6. 

[2]  (2)  The  lower  court  properly  refused  to  allow  the  de- 
fendant to  testify  to  the  details  of  prior  difficulties  between  her- 
self and  deceased.  If  so  separated  in  point  of  time  or  circum- 
stances from  the  act  charged  as  not  to  constitute  a  part  of  the 
res  gestae  of  the  act  for  which  the  prosecution  is  had,  such  matter 
is  inadmissible. — Garrett  v.  State,  76  Ala.  18 ;  Rutledge  v.  State, 
88  Ala.  85 ;  Stitt  v.  State,  91  Ala.  10 ;  Gordon  v.  State,  140  Ala. 
29;  San  ford  v.  State,  143  Ala.  78;  Blv£tt  v.  State,  151  Ala.  41; 
Patterson  v.  State,  156  Ala.  62 ;  Robinson  v.  State,  155  Ala.  67 ; 
Jackson  v.  State,  177  Ala.  12 ;  Wells  v.  State,  187  Ala.  1. 

[3]  It  is  permissible  to  prove  the  fact  of  previous  alterca- 
tions between  the  accused  and  the  deceased,  as  tending  to  show 
malice,  ill-will  or  other  motive  for  the  killing. — Graij  v.  State, 
63  Ala.  66;  McAnnalhj  v.  State,  74  Ala.  9;  Garrett  v.  State, 
supra;  Stitt  v.  State,  supra;  Jackson  v.  State,  supra;  Wells  v. 
State,  supra. 

[4-5]  (3)  The  defendant  sought  by  the  witness,  Lucy  Wash- 
ington, to  prove  isolated  and  particular  acts  of  violence,  as  tend- 
ing to  show  that  the  deceased  was  a  turbulent  and  bloodthirsty 
man.  Evidence  of  the  turbulent,  bloodthirsty  and  dangerous 
character  of  the  deceased  is  admissible,  where  there  is  testimony 
tending  to  establish  that  the  accused  acted  in  self-defense,  where 
some  overt  act  on  the  part  of  the  deceased  is  shown,  calculated  to 
impress  the  slayer  with  the  reasonable  belief  that  he  was  in 
danger  of  grievous  bodily  harm  or  death,  and  that  there  was  no 
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reasonable  mode  of  escape.  This  evidence  is  for  the  purpose  of 
determining  who  was  the  aggressor.  In  the  absence  of  such 
overt  act  on  the  part  of  the  deceased,  his  character  for  violence 
and  turbulence  is  not  relevant. 

In  Green  v.  State,  143  Ala.  210,  the  foregoing  rule  was  an- 
nounced, that  decision  overruling  the  contrary  doctrine  of  the 
case  of  Fields  v.  State,  47  Ala.  603.  The  ruling  in  the  Green 
Case  has  been  since  followed  in  this  state. — Watson  v.  State,  181 
Ala.  53 ;  Perry  v.  State,  94  Ala.  25,  30 ;  Roberts  v.  State,  68  Ala. 
156 ;  1  Jones  on  Ev.,  §  156. 

Testimony  showing  the  violent  chai-acter  of  the  deceased,  on 
the  issue  of  self-defense,  is  relevant  for  the  purpose  of  throwing 
light  upon  the  killing,  the  demeanor  of  the  respective  parties,  the 
just  apprehension  of  the  accused. — Green  v.  State,  supra;  Perry 
V.  State,  supra;  Roberts  v.  State,  supra;  Storey  v.  State,  71  Ala. 
329;  Eiland  v.  State,  52  Ala.  323;  Bowles  v.  State,  58  Ala.  335; 
Pritchett  v.  State,  22  Ala.  39;  Quisenberry  v.  State,  3  Stew.  & 
Port.  314 ;  5  Ala.  App.  294. 

[6]  The  turbulent  and  bloodthirsty  character  of  the  deceased, 
however,  cannot  be  established  by  particular  acts  of  violence  or 
turbulence  or  bloodthirstiness  on  his  part. 

The  question  propounded  to  the  witness,  to  which  objections 
were  sustained  by  the  court — ^whether  witness  "did  not  know 
that  the  deceased  had  cut  or  shot  a  man  in  Bessemer,"  and  that 
deceased  had  been  in  trouble  on  account  of  "having  cut  or  shot  at 
more  than  one  person  in  Bessemer" — ^were  improper. — Sorrelle 
V.  Craig,  9  Ala.  App.  534 ;  Nugent  v.  State,  18  Ala.  521 ;  Pritchett 
V.  State,  22  Ala.  39;  Franklin  v.  State,  29  Ala.  14;  Dupree  v. 
State,'  33  Ala.  380 ;  Jones  v.  State,  76  Ala.  8 ;  Jackson  v.  State, 
78  Ala.  471 ;  Steele  v.  State,  83  Ala.  20 ;  Bluett  v.  State,  151  Ala. 
41;  Jackson  v.  State,  supra;  Montgomery  v.  State,  2  Ala.  App. 
25;  1  Greenl.  Ev.  (14th  Ed.),  §  55;  7  Mayf.  Dig.  341-42;  Bish. 
New  Cr.  Prac,  1113-14. 

A  witness  may  give  his  opinion  of  the  character  of  the  de- 
ceased for  peace  and  quiet  or  for  turbulence  and  violence,  if  he 
knew  that  character,  where  it  appears  to  be  based  in  part  upon 
the  estimate  of  such  character  in  decedent's  neighborhood. — 
Roberson  v.  State,  175  Ala.  15 ;  Dave  v.  State,  22  Ala.  23 ;  Hadjo 
V.  Gooden,  13  Ala.  718.  One  may  form  an  opinion  of  the  charac- 
ter of  another  without  hearing  specific  discussion  or  opinion  of 
that  character. 


Digitized  by  VjOOQIC 


198  SUPREME  COURT  [Vol. 

[Smith  V.  The  State.] 

[7]  (4)  The  defendant  having  put  her  character  in  issue, 
sought  to  prove  that  since  she  was  confined  in  jail  for  the  murder 
of  the  deceased,  Will  Smith,  her  character  had  been  good  and  she 
had  been  made  a  trusty  by  the  jailor.  This  testimony  was  prop- 
erly excluded.  Such  evidence  of  the  character  of  the  defendant 
must  be  confined  to  the  time  of,  and  anterior  to,  the  alleged  com- 
mission of  the  oflfense  for  which  he  is  being  tried.  Testimony 
touching  reputation  founded  on  an  opinion  expressed  post  litem 
motatn  is  inadmissible.  The  court  properly  refused  to  allow 
defendant's  counsel  to  show  what  the  character  of  the  defendant 
was  since  she  was  incarcerated  in  jail  on  this  charge  of  murder. 
—Brovm  v.  State,  46  Ala.  175;  Griffith  v.  State,  90  Ala.  583; 
White  V.  State,  111  Ala.  92 ;  Smith  v.  State,  118  Ala.  117 ;  Gordon 
V.  State,  140  Ala.  29;  Ragland  v.  Smith,nS  Ala.  59;  Foreman  v. 
State,  190  Ala.  22 ;  Robinson  v.  State,  5  Ala.  App.  45 ;  McGuire  v. 
State,  2  Ala.  App.  131;  1  Starke  on  Ev.,  319;  7  Mayf.  Dig.  340; 
Underbill  on  Cr.  Ev.  (2nd  Ed.),  §  83.  Evidence  of  defendant's 
good  character  while  confined  in  jail  under  the  charge  for  which 
he  was  being  tried,  was  held  not  admissible  in  White  v.  State, 
supra;  Hill  v.  State,  37  Tex.  Cr.  415,  16  Cyc.  1278(B) ;  Robinson 
V.  State,  5  Ala.  App.  45. 

In  Mitchell  v.  State,  14  Ala.  App.  46,  70  South.  991,  Judge 
Brown  correctly  states  the  rule  for  the  introduction  of  evidence 
of  the  good  character  of  the  defendant  as  follows : 

*The  character  of  the  accused  in  this  respect  can  be  made  an 
issue  only  by  the  accused  offering  proof  of  his  good  character, 
and  when  he  does,  the  state  may  offer  countervailing  evidence 
of  his  general  bad  character  in  the  respect  in  which  it  has  been 
made  an  issue  (Smith  v.  State,  supra) ,  or  may,  on  cross-examina- 
tion of  the  defendant's  witness,  show  reports  or  rumors  current 
in  the  community  of  defendant's  residence  before  the  alleged 
criminal  act  under  investigation  derogatory  to  his  good  character 
in  the  respect  he  has  put  it  in  issue,  for  the  purpose  of  showing 
that  the  witness  was  mistaken  in  his  estimate  of  defendant's 
character.     *     *     * 

"What  we  have  said  above  applies  only  to  character  evidence 
admissible  as  exculpatory  evidence.  If  the  accused  testifies  as  a 
witness,  the  credibility  of  his  testimony  may  be  impeached,  like 
any  other  witness,  by  showing  his  general  bad  character ;  but  in 
cases  where  the  character  of  the  accused  in  both  respects  is  made 
an  issue,  to  avoid  impinging  the  principles  above  stated,  the  im- 
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peaching  evidence,  when  requested  by  the  accused,  should  be  lim- 
ited by  the  court  to  the  purpose  of  impeaching  the  credibility  of 
the  witness. — McGuire  v.  State,  2  Ala.  App.  219,  57  South.  57 ; 
Byera  v.  State,  105  Ala.  31,  16  South.  716;  Fields  v.  State,  121 
Ala.  16,  25  South.  726 ;  Sweatt  v.  State,  156  Ala.  85,  47  South. 
194." 

[8]  When  the  accused  has  testified  as  a  witness,  the  credibil- 
ity of  his  testimony  may  be  impeached,  like  that  of  any  other 
witness,  by  showing  his  general  bad  character  for  truth  and 
veracity  to  the  time  of  the  trial.  Of  necessity,  then,  the  defend- 
ant may  likewise  sustain  his  general  character  for  veracity  by 
evidence  covering  the  period  to  the  time  of  the  trial.  All  such 
impeaching  and  sustaining  character  evidence  must  be  carefully 
limited  by  the  trial  court  to  the  question  of  the  credibility  of  the 
defendant  as  a  witness. — Rains  v.  State,  88  Ala.  91 ;  Cox  v.  State, 
162  Ala.  66;  Wigmore,  Ev.,  §§  890,  891;  1  Greenl.,  Ev.,  444b; 
State  V.  Beal,  68  Ind.  345 ;  State  v.  Efler,  85  N.  C.  585 ;  Fisher  v. 
Conway,  21  Kans.  18. 

[9]  (5)  Defendant's  counsel  urges  that  a  portion  of  the 
solicitor's  closing  argument  to  the  jury  to  which  due  objection 
was  made,  and  exception  reserved — ^to-wit,  "the  defendant  at  the 
time  of  the  killing  was  already  violating  the  law,  living  in  adult- 
ery with  the  witness  as  his  concubine" — should  have  been  ex- 
cluded from  the  jury ;  and  that  the  trial  court's  refusal  to  exclude 
was  reversible  error. 

In  the  case  of  Shelby  Iron  Company  v.  Greenlea,  184  Ala. 
496,  Mr.  Justice  Mayfield  for  the  court  says :  "The  plaintiff  in- 
troduced proof  tending  to  show  that  there  were  sores  on  the 
bodies  of  his  children,  and  that  these  sores  were  the  result  of 
mosquito  bites.  The  defendant  thereupon  introduced  proof  by 
expert  physicians  that  the  sores  were  not  caused  by  mosquito 
bites,  but  were  syphilitic  in  character,  and  evidently  proceeded 
from  the  condition  of  the  blood  of  one  or  the  other  of  the  parents 
by  transmission  to  the  children.  One  of  the  physicians,  Dr.  Mil- 
ler, testified  that  he  treated  the  father  of  the  children  for  this 
trouble.  In  the  argument  of  the  case  to  the  jury,  one  of  the 
plaintiff's  counsel  stated :  'That  Dr.  Miller's  testimony  ought  not 
to  be  believed  in  this  cause,  as  he  had  divulged  confidential  com- 
munications between  him  and  his  patient,  the  plaintiff,  in  regard 
to  his  condition,  and  that  he  had  of  his  own  volition  come  to  the 
defendant's  counsel,  and  divulged  this,   and  was  put  on  the 
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stand  to  testify,  and  that  under  the  laws  of  the  state  of  Alabama 
he  had  no  right  to  testify,  and  it  could  have  been  excluded  from 
the  jury  had  objection  to  his  testimony  been  made,  and  the  law 
did  not  allow  a  physician  to  tell  or  state  what  took  place  between 
his  patient  and  himself/  *  *  *  This  argument  was  wholly 
improper,  and  the  trial  court  should  have  excluded  it.  Its  natural 
tendency,  if  not  its  purpose,  was  to  prejudice  the  jury.  It  con- 
tained statements  of  fact  not  supported  by  the  evidence,  and  an- 
nounced in  court  propositions  of  law,  all  of  which  were  calcu- 
lated to  prejudice,  and  probably  did  prejudice,  the  jury." 

It  has  been  often  held  by  this  court  that  every  fact  the  testi- 
mony tends  to  prove,  and  every  legitimate  inference  that  may  be 
drawn  from  the  facts  in  evidence,  are  proper  subjects  of  discus- 
sion by  counsel  in  their  arguments  to  the  jury.  The  rule  is  thus 
stated  by  Mr.  Justice  Stone,  in  Cross  v.  State,  68  Ala.  476 :  "In 
addressing  the  jury,  counsel  must  be  allowed  to  select  and  pursue 
their  own  line  of  argument,  their  own  methods  of  dealing  with 
the  testimony.  ♦  *  ♦  Every  fact  the  testimony  tends  to 
prove,  every  inference  counsel  may  think  arises  out  of  the  testi- 
mony, the  credibility  of  the  witnesses,  as  shown  by  their  manner, 
the  reasonableness  of  their  story,  their  intelligence,  means  of 
knowledge,  and  many  other  considerations,  are  legitimate  sub- 
jects of  criticism  and  discussion.  So,  the  conduct  of  the  accused, 
his  conversation  (if  in  evidence),  may  be  made  the  predicate  of 
inferences,  favorable  or  unfavorable.  Analogies  and  illustra- 
tions may  also  be  drawn,  based  on  the  testimony,  on  public  his- 
tory, [or]  on  science."  These  are  legitimate  subjects  of  discus- 
sion, and  the  presiding  judge  would  occupy  questionable  ground 
if  he  arrested  counsel  in  the  attempt  to  deduct  inferential  facts  or 
intents  from  testimony  in  proof.  See  also  Hobbs  v.  State,  74 
Ala.  79. 

In  Childress  v.  State,  86  Ala.  77,  it  was  declared  that  in  argu- 
ment to  the  jury,  counsel  for  the  prosecution  may  urge  a  fearless 
administration  of  the  law,  commenting  on  the  tendencies  and  in- 
ferences of  evidence,  making  no  statement  of  fact  which  is  not 
supported  by  the  evidence,  and  avoiding  all  gross  and  unwar- 
ranted abuse  and  appeals  to  prejudice.  In  replying  to  defend- 
ant's counsel,  who  had  referred  to  several  cases  of  circumstantial 
evidence,  among  them  cases  which  had  occurred  in  the  neighbor- 
hood, state's  counsel  stated  to  the  jury  that  they  "must  decide 
the  case  according  to  the  law  and  the  evidence,  and  not  allow 
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these  sensational,  dime-novel  stories  to  have  any  weight  in  mak- 
ing up  their  verdict — that  counsel  referred  to  these  remarkable 
cases  in  order  to  frighten  the  jury  out  of  doing  their  duty ;"  and 
this  court  said  that  state's  counsel  had  not  exceeded  the  limit  of 
legitimate  argument. 

So  in  Dollar  v.  StatCy  99  Ala.  236,  it  was  declared  that  in  argu- 
ments to  the  jury  in  a  criminal  case,  a  "narrow  or  rigid"  rule 
should  not  be  laid  down  in  restraint  of  the  argument  of  counsel ; 
that  counsel  should  not  state  as  a  fact  that  of  which  there  is  no 
evidence,  whatever,  and  which  is  irrelevant  to  the  cause;  and 
that  the  solicitor  may  comment  upon  the  evils  generally  of  the 
crime  which  the  law  he  is  seeking  to  enforce  tends  to  prevent ;  but 
he  may  not  state  to  the  jury,  as  fact,  "the  existence  of  particular 
evils,  in  the  locality  of  defendant's  offense,  and  to  which  that 
offense  is  supposed  by  him  to  be  related."  That  "The  defend- 
ant's guilt  must  be  determined  by  the  facts  touching  the  particu- 
lar act  with  which  he  is  charged,  and  *  *  *  his  punishment 
must  be  determined  by  the  nature  of  the  act  committed,  and  a 
consideration  of  the  evils  generally  resulting  from  the  commis- 
sion of  such  acts,  within  the  limits  prescribed  by  law." 

The  rule  declared  in  Cross's  Case,  supra,  has  been  reaffirmed 
by  later  decisions  of  this  court. — Hill  v.  State,  146  Ala.  51 ;  Dii- 
Bose  V.  State,  148  Ala.  560 ;  Tucker  v.  State,  167  Ala.  1 ;  Roden  v. 
State,  5  Ala.  App.  247 ;  Wall  v.  State,  2  Ala.  App.  157 ;  Johnston 
Bros.  V.  Bentley,  2  Ala.  App.  281. 

There  was  evidence  adduced  by  the  state  from  which  the  con- 
cubinage of  the  defendant  with  the  deceased  may  be  inferred,  and 
likewise  evidence,  for  the  defendant,  from  which  a  common  law 
marriage  between  defendant  and  the  deceased  may  be  inferred. 
While  the  state  is  not  required  to  show  motive,  yet  the  relation 
of  the  parties,  and  all  the  circumstances  attendant  on  the  homi- 
cide, may  be  given  in  evidence,  to  shed  light  upon  the  question  of 
ill-will,  malice  or  hatred  by  the  defendant  entertained  towards 
the  deceased — facts  which  tend  to  shed  light  on  the  question  of 
motive  that  would  or  would  not  actuate  the  defendant  to  the 
commission  of  the  crime.  If  the  association  of  the  defendant  and 
the  deceased  had  been  that  of  lawful  marriage,  and  there  existed 
between  them  no  grievance  or  bad  feeling,  the  probabilities  for 
the  commission  of  so  heinous  a  crime  would  be  less  than  if  the 
relation  had  been  that  of  illicit  intercourse  and  one  of  the  parties 
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was  tiring  of  that  relation  and  desiring  to  terminate  it,  as  the 
evidence  tended  to  show. 

The  solicitor's  employment  of  the  expression,  that  the  defend- 
ant at  the  time  of  the  killing  was  "already  violating  the  law,*' 
is  explained  by  the  subsequent  words — "living  in  adultery  with 
the  deceased  as  his  concubine,"  and  did  not  mean  more  than  this 
subsequent  statement.  The  argument  was  clearly  within  the 
inference  of  the  evidence,  and  was  not  otherwise  improper. 

[10]  (6)  The  court  properly  refused  charge  2-B,  requested 
by  defendant,  for  that  it  does  not  correctly  state  the  burden  of 
proof  in  a  criminal  case.  Such  a  charge  was  condemned  in  Bon- 
ner V.  State,  107  Ala.  97,  for  the  use  of  the  words,  "reasonable 
chance  of  mistake." — Thomas  v.  State,  107  Ala.  13.  This  expres- 
sion has  not  the  same  meaning  as  beyond  a  reasonable  doubt. — 
Sims  V.  State,  100  Ala.  23. 

[11]  Charge  2-C  was  an  invasion  of  the  province  of  the 
jury;  they  alone  could  determine  whether  or  not  the  defendant 
"was  free  from  fault  in  bringing  on  the  fatal  difficulty." 

[12]  Defendant's  refused  charges  5,  2-D,  2-E,  and  2-G,  were 
properly  refused.  Under  the  evidence  it  was  a  question  for  the 
jury  to  say  whether  or  not  the  state  had  shown,  beyond  a  reason- 
able doubt,  defendant's  guilt  of  murder  in  the  first  or  in  the  sec- 
ond degree.  The  evidence  affords  an  inference  against  defend- 
ant's innocence. — Hargrove  v.  State,  147  Ala.  97 ;  Davis  v.  State, 
152  Ala.  82 ;  Turner  v.  State,  97  Ala.  57.  Charge  2-F  was  covered 
by  given  charge  21. 

[13-14]  The  lower  court  properly  refused  charge  24,  for  the 
error  of  directing  an  acquittal  on  the  reasonable  doubt  of  any 
one  juror.  Moreover,  the  charge  was  faulty  in  that  it  sought  fo 
instruct  the  jury  that  the  right  of  acquittal  was  established, 
upon  a  reasonable  doubt  growing  out  of  any  part  of  the  evidence, 
without  consideration  of,  or  reference  to,  the  whole  evidence  in 
the  case — which  is  not  the  law.  If,  after  a  consideration  of  all 
the  evidence,  the  jury  have  a  reasonable  doubt  of  the  defendant's 
guilt,  arising  out  of  any  part  of  the  testimony,  they  should  ac- 
quit.— Davidson  v.  State,  167  Ala.  68 ;  Griffin  v.  State,  150  Ala. 
49 ;  Black  v.  State,  1  Ala.  App.  170. 

[15]  There  was  no  err6r  in  the  refusal  of  charge  26,  for  it 
was  covered  by  the  defendant's  given  charges.  Moreover,  the 
charge  was  properly  refused,  for  the  use  of  the  word  "supposi- 
tion."   All  cases  in  this  state,  holding  that  the  refusal  of  such  a 
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charge  is  erroneous,  are  hereby  overruled. — Dawson  v.  State, 
71  South.  722 ;  Richardson  v.  State,  68  Ala.  57. 
The  case  is  afFirmed. 

Anderson,  C.  J.,  and  McClellan,  Maypield,  Somerville 
and  Gardner,  JJ.,  concur. 
Sayre,  J.,  not  sitting. 

MAYFIELD,  J. — I  concur,  but  wish  to  guard  my  concurrence 
against  holding  that  the  defendant's  general  bad  character  after 
the  offense  can  ever  be  inquired  into  for  any  purpose.  His  char- 
acter for  truth  and  veracity  may  be  shown,  up  to  the  time  of  the 
trial ;  but  the  evidence  must  be  limited  to  that  sole  purpose,  and 
this  cannot  be  done  by  showing  his  general  bad  character,  after 
the  offense,  though  the  general  bad  character,  as  a  rule,  tends  to 
impeach,  or  go  to  the  credibility  of  a  witness. 


State,  ex  rel.  Attorney  General,  v.  Louisville  &  Nash- 

viUe  R.  R.  Co. 

Injunction. 

(Decided  May  11,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  494.) 

1.  Carriers;  Regulations;  Rates;  Statutes. — Acts  1907,  p.  80,  as  amended 
by  Acts  1907,  p.  711,  does  not  mention  or  attempt  to  provide  special  or  pref- 
erential rates,  but  relates  to  regular  or  normal  rates,  and  does  not  affect  a 
voluntary,  special  or  preferential  rate. 

2.  Same. — Under  Acts  1907,  p.  80,  the  maximum  rate  fixed  would  prevail 
until  it  was  changed  by  the  Railroad  Commission,  under  the  authority  of  the 
amendatory  act  of  1907,  p.  711. 

.  3.  Same;  Remedy;  Injunction. — Section  14^,  Acts  1907,  p.  40  (S.  S.)  does 
not  authorize  the  Railroad  Commission  of  its  own  motion  to  establish  special 
rates,  or  to  require  the  continuance  of  a  special  rate,  but  only  to  approve 
special  rates  submitted  by  a  carrier,  the  carrier  being  authorized  to  with- 
draw them  at  will. 

4.  Same;  Special  Rates.— Under  Acts  1907  (S.  S.),  p.  40,  §  14%,  in  the 
case  of  a  non  emergency  special  rate,  there  must  be  an  affirmative  approval 
of  the  rate  by  the  Railroad  Commission  as  a  condition  precedent  to  the 
establishment  of  the  rate. 

5.  Same. — Under  Acts  1907,  p.  40  (S.  S.),  a  special  rate  not  authorized 
by  the  Commission  is  discriminatory  and  unlawful,  and  the  Attorney  Gen- 
eral had  authority  in  the  name  of  the  state  to  enjoin  such  unlawful  rate. 
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•    Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Application  by  the  State,  on  the  relation  of  W.  L.  Martin, 
Attorney  General,  against  the  Louisville  &  Nashville  Railroad 
Company  for  an  injunction  to  restrain  certain  rate  changes. 
From  a  decree  denying  the  injunction,  but  reinstating  it,  pending 
appeal,  petitioner  appeals,  and  respondent  files  cross-appeal.  Af- 
firmed on  main  appeal,  and  reversed  and  rendering  discharging 
the  injunction  on  the  cross-appeal. 

The  material  allegation  is  that,  in  pursuance  of  section  1, 
Acts  1907,  p.  713,  respondent  had  heretofore  filed  with  the  Rail- 
road Commission  certain  schedules,  among  others,  showing  its 
rates,  fares,  and  charges  for  the  transportation  of  property 
known  as  furnace  or  raw  material,  such  schedule  or  tariffs  be- 
ing numbered  as  follows,  and  having  been  filed  with  and  approved 
by  the  commission  on  the  date  set  after  the  respective  numbers : 
Here  follows  list  of  schedule.  It  is  then  alleged  that  the  Railroad 
Commission  on  September  18,  1915,  received  what  purported  to 
be  a  tariff  of  the  Louisville  &  Nashville  Railroad  Company,  and 
which  applies  to  furnace  or  raw  material  from  stations  on  the 
Louisville  &  Nashville  Railroad  to  other  stations  on  said  railroad, 
all  of  said  points  being  within  the  state  of  Alabama,  and  which 
tariff  canceled  former  tariffs  heretofore  filed,  said  tariff  stating 
on  its  face  that  it  is  effective  October  1,  1915,  and  purporting  to 
change  the  rate  which  had  heretofore  been  filed  with  and  ap- 
proved by  the  Railroad  Commission.  The  result  of  the  proposed 
tariff  is  to  advance  rates  on  the  material  set  out  in  the  above  table 
according  to  the  same  measure  and  by  the  same  amount ;  the  only 
difference  being  that  the  tariff  proposed  applies  to  localities  dif- 
ferent from  those  formerly  proposed.  The  bill  seeks  to  restrain 
these  rates  from  being  put  in  operation  until  they  have  been  sub- 
mitted to  and  approved  by  said  Railroad  Commission. 

W.  L.  Martin,  Attorney  General,  and  Perry  W.  Turner,  As- 
sistant Attorney  General,  for  the  State.  Henry  L.  Stone,  W.  A. 
Colston,  Jones,  Foster  &  Field,  and  Dortch,  Martin  &  Al- 
LEN,  for  appellee. 

ANDERSON,  C.  J.— (1,  2)  The  rate  that  respondent  can- 
celed  and  the  one  it  seeks  to  put  in  is  what  is  termed  a  special 
or  industrial  rate,  and  is  therefore  a  preferential  rate,  as  distin- 
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guished  from  the  regular  rate  on  the  articles  or  commodities  in- 
volved. A  regular  rate  cannot  be  a  special  or  preferential  rate, 
and  a  special  or  preferential  rate  cannot  be  a  regular  rate ;  the 
terms  are  incongruous.  Act  Feb.  9,  1907,  p.  80,  fixed  the  maxi- 
mum rate  on  intrastate  freight  as  being  the  rate  in  force  on 
January  1,  1907.  This  act  was  amended  or  modified  by  a  sub- 
sequent act  (page  711)  so  as  to  give  the  Railroad  Commission 
the  authority  to  change  the  rate,  but  the  maximum  rate  as  fixed 
by  the  first  act  would,  of  course,  prevail  until  it  was  changed  by 
the  Railroad  Commission,  under  the  authority  of  the  subsequent 
act.  These  acts,  however,  deal  with  regular  rates,  do  not  recog- 
nize, mention,  or  attempt  to  provide,  authorize,  or  regulate  spe- 
cial or  preferential  rates,  and  the  Legislature,  being  cognizant 
of  this  fact,  made  special  provision  for  special  or  preferential 
rates  by  incorporating  section  1414  iii  Act  Nov.  23,  1907,  S.  S. 
p.  40.     Said  section  reads  as  follows,  to  wit : 

"Sec.  1414.  The  Railroad  Commission  shall  have  the  power 
and  is  hereby  authorized  upon  its  own  motion,  or  upon  the  writ- 
ten application  of  any  common  carrier  or  railroad  corporation, 
and  under  any  rule  which  it  may  prescribe,  to  permit  fron^ jtime 
to  Jtime  such  common  carrier  or  railroad  corporation  to  establish 
any  special  rate  or  rates  for  the  transportation  of  specific  com- 
modities in  car  loads  from  specified  points,  or  within  specified 
zones,  or  distances  in  the  plants  or  points  of  destination  where 
are  located  the  points  of  any  person,  firm  or  corporation  who  is 
now  or  may  hereafter  be  engaged  in  any  industrial  enterprise 
in  this  state  for  the  purpose  of  encouraging  the  establishment  or 
aiding  in  the  development  or  continued  and  successful  operations 
of  such  industrial  enterprise :  Provided  that  any  special  rate  or 
rates  so  established  for  any  particular  industrial  enterprise  shall 
apply  and  be  given  all  persons,  firms  and  corporations  engaged  in 
the  same  enterprise  within  said  zone  or  distance :  And  provided, 
further,  that  such  special  rates  shall  first  be  approved  by  the 
commission  and  be  published  as  it  may  direct,  and  that  a  full, 
true  and  correct  statement  in  writing  of  such  special  rate  or 
rates,  in  each  instance,  be  first  filed  with  said  commission,  to- 
gether with  a  sworn  copy  of  any  special  contract  made  with  the 
shipper  with  respect  to  such  special  rate,  before  the  same  shall 
go  into  effect.  And  the  said  commission  may  at  any  time  revoke 
such  permission  and  any  special  rate  or  rates  established  there- 
under.   Any  rate  or  rates  so  established,  after  compliance  with 
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the  provisions  hereinabove  prescribed,  shall  be  the  lawful  rates 
for  the  service  performed,  and  shall  not  be  construed  to  be  an 
unjust  or  unlawful  discrimination.  When  circumstances  require 
a  reduction  in  any  rate  or  rates  on  less  than  statutory  notice  in 
order  to  permit  an  emergency  to  be  met,  the  Railroad  Commis- 
sion, or,  if  the  commission  be  not  in  session,  the  secretary  of  the 
commission,  may,  upon  the  written  application  of  the  carriers, 
and  for  good  reasons  shown,  authorize  such  carriers  to  make  such 
rate  or  rates  effective  on  less  than  the  statutory  notice,  provided 
a  copy  of  the  publication  containing  such  rate  or  rates  be  filed 
with  the  commission,  and  provided,  further,  that  when  such  au- 
thority is  granted  by  the  secretary  the  rate  or  rates  so  authorized 
shall  be  temporary  and  shall  continue  effective  only  until  the 
next  regular  meeting  of  the  commission,  which  may  approve, 
revoke  or  modify  the  same." 

(3,  4)  We  are  disposed  to  adopt  the  contention  of  respondent 
as  to  the  construction  of  said  section,  the  same  being  the  interpre- 
tation of  the  chancery  court  and  of  the  Railroad  Commission; 
that  is,  the  said  statute  in  question  does  not  authorize  the  com- 
mission of  its  own  motion  to  establish  special  rates,  but  simply 
permits  the  said  commission  to  approve  such  rates  by  the  car- 
rier under  certain  conditions,  and  the  commission  has  no  greater 
authority  to  require  the  continuance  of  the  rate  than  it  had  to 
put  it  into  effect,  v  It  would  therefore  seem  that  the  carrier  can 
withdraw  said  special  rate  at  will,  but  cannot  put  the  new  rate 
into  effect  except  upon  the  approval  of  the  commission  and  after 
otherwise  complying  with  the  statute  in  question.^  While  the 
commission  has  no  right  to  voluntarily  put  special  rates  into 
effect,  or  to  prevent  the  carrier  from  withdrawing  same  after 
being  in  operation,  it  has  the  authority  to  revoke  or  discontinue 
said  special  rates  with  or  without  the  action  or  consent  of  the 
carrier,  and  no  special  rate  can  be  put  into  effect  until  it  is  first 
approved  by  the  commission.  We  therefore  hold,  as  did  the 
.chancery  court,  that  the  respondent  had  the  right,  under  the  law, 
Ito  cancel  or  withdraw  the  then  existing  special  rate  without  the 
Nconsent  and  approval  of  the  commission,  and  could  not  be  legally 
'^restrained  by  injunction  from  doing  so.  But  the  respondent  had 
no  right  to  change  the  special  rate,  that  is,  cancel  the  old  one  and 
^establish  a  new  one,  without  first  applying  to  the  commission 
and  getting  its  approval  of  the  said  new  special  rate  as  a  condi- 
tion precedent  to  making  it  effectual.  /The  statute  contemplates 
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a  formal,  affirmative  approval  by  the  commission,  as  a  body,  at 
some  lawful  meeting,  and  that  some  memorial  be  made  of  same 
upon  the  records  or  minutes  of  the  commission^  The  Railroad 
Commission  (now  Public  Service  Commission)  is  an  important 
arm  of  the  government,  and  the  law  contemplates  that  its  acts 
and  orders  should  be  characterized  by  a  certain  degree  of  dignity 
and  formality,  and  they  should  be  disclosed  by  and  preserved 
upon  the  records  of  the  department.  Not  only  is  this  contem- 
plated by  the  law  creating  the  commission  and  defining  its  gen- 
eral duties  and  powers,  but  the  very  statute  in  question  (section 
14  V^)  contemplates  the  affirmative  approval  of  the  commission 
as  a  condition  precedent  to  putting  into  effect  the  rate  in  ques- 
tion, as  it  expressly  excepts  emergency  special  rates  when  the 
commission  is  not  in  session,  by  applying  to  the  secretary,  but 
provides  that  the  same  shall  be  temporary  only  and  until  the 
next  regular  meeting,  which  .may  revoke,  approve,  or  modify 
same;  thus  showing  that  when  it  came  to  nonemergency  special 
rates  the  Legislature  contemplated  an  affirmative  approval  of 
same  at  some  formal  meeting  of  the  commission,  as  a  condition 
precedent  to  the  establishment  of  same,  and  which  the  respond- 
ent had  not  procured  and  could  not  well  get  before  the  date  fixed 
for  the  going  into  effect  of  the  special  rate  in  question.  This  was 
the  legislative  contemplation,  as  expressed  in  section  I414  of  the 
statute,  and  regardless  of  the  previous  methods  of  dealing  with 
similar  questions  by  the  commission. 

(5)  It  may  be  true  that,  if  the  respondent  sees  fit  to  cancel 
the  old  special  rate  before  the  Public  Service  Commission  for- 
mally approves  the  new  special  rates,  it  can  only  operate  under 
the  regular  rates,  which  are  higher  than  the  special  rate  pro- 
posed, and  that  the  commission  will  necessarily  approve  said 
special  rate.  But  with  this  we  are  not  concerned,  and  it  is  not 
for  this  respondent  to  decide  what  is  or  will  be  best  for  the  sov- 
ereign, but  to  obey  its  laws  so  long  as  the  same  may  exist.  (^The 
special  rate  proposed  is  discriminatory  and  unlawful,  land  can 
only  be  made  legal  by  first  complying  with  the  statute,  and  so 
long  as  the  respondent  was  threatening  to  put  in  an  unlawful  rate 
the  public  was  affected  generally,  as  distinguished  from  a  few 
individuals  or  corporations,  and  the  Attorney  General  had  the 
authority,  in  the  name  of  the  state,  to  enjoin  this  unlawful  rate. 
We  think  that  the  chancery  court  properly  modified  the  injunc- 
tion so  as  to  authorize  this  respondent  to  cancel  the  existing  rate. 
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but  erred  in  reinstating  same  in  this  respect  pending  the  appeal. 
We  also  hold  that  the  chancery  court  properly  retained  the  in- 
junction, in  so  far  as  it  restrains  this  respondent  from  putting 
into  effect  the  new  proposed  special  rate  until  it  first  got  the  ap- 
proval of  the  Public  Service  Commission  as  required  by  the  stat- 
ute (section  141^  of  the  act) . 

The  decree  ^f  the  chancery  court  is  affirmed  upon  the  direct 
appeal,  and  is  affirmed  upon  the  cross-appeal,  except  in  so  far  as 
it  reinstated  the  injunction  restraining  the  respondent  from  can- 
celing the  old  special  rate,  and  in  this  particular  reversed,  and  a 
decree  is  here  rendered  modifying  the  injunction  so  as  to  allow 
the  respondent  to  cancel  said  old  special  rate. 

Affirmed  on  direct  appeal  Affirmed  in  part  on  cross-appeal, 
and  reversed  and  rendered  in  part. 

Mayfield,  Somerville,  and  Thomas,  JJ.,  concur. 

ON  REHEARING. 

ANDERSON,  C.  J.— We  will  first  reply  to  the  appellant's 
reply  brief  upon  rehearing,  as  it  states  and  argues  more  aptly 
and  concisely  the  one  point  of  the  decision  in  which  the  state  is 
interested  on  rehearing ;  the  other  questions  having  been  decided 
in  its  favor.  This  point  is  the  correctness  vel  non  of  the  holding 
to  the  effect  that  Act  Feb.  9,  1907,  p.  80,  in  fixing  the  maximum 
rates  as  those  then  existing,  related  to  the  regular  or  normal 
rates  upon  the  commodities  here  involved,  and  not  the  voluntary, 
preferential,  or  special  rate  that  may  have  existed  at  the  time  of 
the  enactment  of  the  above-mentioned  statute.  If,  as  held  in  the 
former  opinion,  this  statute  did  not  apply  to  the  rate  in  question, 
then  the  carrier  had  the  right  to  cancel  same,  but  could  not  adopt 
a  new  preferential  rate  except  with  the  approval  of  the  Public 
Service  Commission,  as  provided  by  section  14V^  of  the  later 
act.  On  the  other  hand,  if  the  first-mentioned  act  applied  to  the 
preferential  rate  in  question,  conceding  that  it  was  in  force  at 
the  time  of  the  enactment  of  this  statute,  then  the  carrier  had 
no  right  to  cancel  same  except  with  the  consent  of  the  Public 
Service  Commission,  as  authorized  by  Acts  1907,  p.  711. 

We  are  still  of  the  opinion  that  Acts  1907,  p.  80,  in  fixing  the 
rates  then  existing  as  the  maximum  rate,  dealt  with  the  existing, 
regular,  or  normal  rate,  and  not  a  mere  voluntary,  preferential 
rate  that  may  have  existed  at  that  time.    It  may  be  true  that  the 
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commodities  in  question  may  not  have  been  embraced  in  the 
group  of  specified  commodities,  but  there  is  an  agreement,  on 
page  58  of  the  record,  to  the  effect  that  there  was  a  normal  or 
regular  rate  on  these  commodities  which  operated  thereon  ex- 
cept when  the  preferential  rate  was  given ;  that  the  normal  rate 
applied  to  these  commodities  in  all  cases  not  covered  by  the  pref- 
erential rate  and  governed  all  shipments  included  in  the  prefer- 
ential rate  whenever  it  was  not  in  force  or  was  withdrawn.  We 
cannot  even  imagine  that  the  Legislature  had  in  mind  the  fixing 
of  two  separate  and  distinct  maximum  rates  on  the  same  articles 
and  intended  to  compel  a  discrimination  in  favor  of  a  certain 
class  of  shippers  as  against  the  public  generally.  Not  only  was 
this  not  intended  for  the  reason  that  the  Legislature  gave  the 
Railroad  Commission  absolute  control  over  all  regular  rates  by 
the  subsequent  act  of  1907  (page  711),  and  then  made  a  special 
provision  by  section  141/2  for  preferential  or  discriminatory 
rates  to  be  voluntarily  given  by  the  carrier  subject  to  the  ap- 
proval of  the  Railroad  Commission.  We  are  not  concerned  with 
the  result  of  this  holding,  or  whether  or  not  the  regular  rate  is 
greatly  in  excess  of  the  preferential  rate  in  question,  as  we  must 
adhere  to  the  manifest  intent  of  the  Legislature.  It  would  seem, 
however,  that  the  Public  Service  Commission  has  an  absolute 
control  of  all  regular  or  normal  rates  under  the  act  (page  711), 
and  can  protect  the  public  generally  against  extortion  or  oppres 
sion  by  regulating  the  regular  rates,  but  it  has  no  power  to  com 
pel  a  discriminatory  rate  in  favor  of  a  chosen  few  at  the  expense] 
of  the  general  public.  If  the  carriers  desire  to  discriminate  byj 
giving  certain  industries  a  special  rate,  and  the  Public  Servio 
Commission  deems  this  proper  it  can,  under  section  14^4,  permit 
such  a  preferential  rate,  but  preferential  rates  are  voluntary, 
and  are  not  compelled  by  the  statute  directlv  or  through  the 
Public  Service  Commission.  ' 

Much  has.  been  said  in  the  original  brief  of  the  Attorney 
General  as  to  the  attitude  of  this  appellee  and  its  counsel  in  ref- 
erence to  the  interpretation  of  Acts  1907,  p.  80,  and  it  is  sug- 
gested that  the  appellee  is  estopped  from  contending  that  the  said 
act  does  not  apply  to  these  preferential  rates.  Such  a  thing  as 
an  estoppel  was  not  suggested  by  the  pleading  or  the  original 
brief  of  counsel,  and  it  is  tardily  suggested  at  the  present  time  ; 
but  we  may  concede,  without  deciding,  that  this  point  can  now  be 
considered,  and  that  appellee's  counsel  took  the  position  sug- 
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gested  in  the  case  before  District  Judge  Jones  (though  the  report 
of  the  case  does  not  disclose  the  position  assumed  by  counsel) ,  and 
that  the  decision  of  Judge  Jones  was  that  the  act  did  apply  to 
these  rates,  and  that  the  matter  there  ended.  Then  the  appellant 
can  gain  nothing  by  this  decision,  for,  while  it  held  that  the  stat- 
ute did  apply  to  preferential  rates  the  said  act  was  nullified  be- 
cause confiscatory.  Therefore,  if  the  state  relies  on  this  holding 
as  an  estoppel,  it  must  accept  it  in  its  entirety  and  under  said 
holding  the  act  is  unconstitutional.    We  do  not  afl;ree.  h^sjigxer, 

withthp  hnlr^iny  of  .J^jdgfl  -^^^riM  sia  ^ppnrfA^  (f,.  <fe  JV.  R,  R,  Qo.  V. 

RMroadJJommission  FD.  C.I  196  Fed.  831),  bUt  prefer  holding 
tEaQhe  statute  is  constitutional  and  doegTigtaPDly  to  what  was 
theu^  voluntary  preferential  rate  as  distinguishea  from  the  reg- 
ular, normal  rates^  This  holding  is  not  only  the  sound  and  logi- 
cal  interpretation  of  the  statute,  but,  we  are  informed  since  the 
preparation  of  the  original  opinion,  is  the  same  one  contended 
for  by  the  state's  able  array  of  lawyers  for  years,  and  which  they 
induced  the  United  States  Court  to  give  the  statute  in  an  opinion 
by  Judges  Shelby  and  Grubb.— Id.  (D.  C.  208  Fed.  35.  See,  also. 
South  &North  R.  R.  v.  Railroad  Commission  of  Alabama  (D.  C.) 
210JFed^465.  It  would  therefore  jeem  that  the  construction  we 
have  given  the  statute  is  the  one  heretofore  contended  for  by  the 
state  and  placed  upon  it  at  its  instance  by  Judges  Shelby  and 
Grubb,  notwithstanding  Judge  Jones  took  a  different  view  of 
the  matter,  and  in  doing  so  held  that  said  statute  was  unconstitu- 
tional. 


Caldwell,  et  al.  v.  Caldwell,  et  al. 

Accounting  and  Settlement. 

(Decided  May  11,  1916.    Rehearing  denied  July  6,  1916. 
72  South.  621.) 

1.  Tenants  in  Common;  Lien;  Redempti4Mi;  Contribution. — ^Where  an  heir 
acquired  the  interest  of  the  mortgagee  of  land,  the  mortgage  being  given  by 
his  ancestor,  adverse  to  the  co-heirs  under  such  circumstances  that  the  title 
inured  to  the  benefit  of  the  co-heirs,  and  there  was  a  partition  agreement  by 
which  each  heir  acquired  a  lien  on  the  property  for  indebtedness  of  the  sev- 
eral heirs  of  the  estate,  and  it  was  decreed  that  they  might  redeem  from  such 
mortgage  in  solido,  on  the  condition  that  they  pay  their  indebtedness,  their 
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several  liens  should  be  valued  not  as  of  the  date  of  the  contract  creating 
them,  but  as  of  the  date  of  the  redemption. 

2.  Same. — Under  such  circumstances  each  heir  was  entitled  to  elect 
whether  he  would  participate  in  the  redemption. 

Appeal  from  Jackson  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  G.  B.  Caldwell  and  others  against  D.  K.  Caldwell  and 
others,  for  an  accounting  and  settlement,  and  the  fixing  of  liens. 
From  the  decree  entered  respondents  appeal.  Reversed  and 
remanded. 

W.  H.  Norwood,  Milo  Moody,  Lawrence  E.  Brown,  and 
Spragins  &  Speake,  for  appellant.  John  B.  Talley,  Bouldin  & 
WiMBERLY  and  S.  S.  Pleasants,  for  appellee. 

McCLELLAN,  J.— (1,  2)  This  is  the  third  appeal  to  this 
court  in  the  process  of  ascertaining  and  determining  the  rights 
of  the  parties  concerned.  Previous  appeals  in  this  cause  are 
reported  in  173  Ala.  216,  55  South,  515,  and  in  183  Ala.  590,  62 
South.  951.  Appeals  in  different,  though  similarly  styled,  pro- 
ceedings involving  related  circumstances  and  incidents,  may  be 
found  reported  in  121  Ala.  598,  25  South.  825,  and  157  Ala.  119, 
47  South.  268.  Ultimately  (173  Ala.  216,  55  South.  515,  and 
183  Ala.  590,  62  South.  951)  it  was  held  that  the  purchase  of  the 
landed  estate  by  one  of  the  children  of  Hamlin  Caldwell,  deceased, 
viz.  D.  K.  Caldwell,  from  the  purchaser  (Moody)  thereof  at  the 
chancery  sale,  inured  to  the  benefit  of  all  of  the  children  of  Ham- 
lin Caldwell,  deceased ;  that  they  were  entitled  to  redeem  in  solido 
from  the  mortgage  executed  by  D.  K.  Caldwell  to  Moody,  the 
vendor  in  the  sale  to  D.  K.  Caldwell ;  that  the  respective  indebt- 
edness of  three  of  the  children,  to  the  estate  of  Hamlin  Caldwell, 
ascertained  and  established  by  the  decree  of  the  probate  court 
(121  Ala.  598,,  25  South.  825),  was  a  charge  and  lien  upon  the 
respectively  alloted  lots  of  land  noted  and  distinguished  by  the 
agreement,  and  action  under  it,  of  date  February  7,  1897;  that 
as  between  the  tenants  in  common  the  right  of  each  to  redeem 
should  be  conditioned  upon  the  satisfaction  of  his  indebtedness 
to  the  other  three  children,  indebtedness  secured  as  stated  by  the 
contract  lien  imposed  by  the  agreement  of  February  8,  1897; 
that  the  maximum  respective  values  of  the  lien  established  by  the 
contract  of  February  8,  1897,  should  be  the  value  of  the  respec- 
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tive  lots  at  the  time  the  contract  was  executed ;  and  that  the 
stated  condition  to  the  respective  rights  of  the  heirs  to  redeem, 
or  rather  to  contribute  to  the  redemption  in  solido,  should  be  the 
payment,  in  effect,  by  each  heir  to  the  others  of  the  value  of  the 
lien  at  the  time  contract  was  made — requiring  an  accounting 
between  the  heirs  in  the  form  thus  presented  in  the  former  opin- 
ion (183  Ala.  601,  62  South.  591) :  "The  accounts  should  be  stated 
between  the  lienholders  in  the  proportion  of  one-fourth  to  each 
and  of  three-fourths  against  each  [of  those  indebted] .  Since  it 
appears  that  the  indebtedness  of  D.  K.  Caldwell  is  less  than  that 
of  either  G.  B.  or  E.  H.  Caldwell,  and  that  Almena  Caldwell  was 
without  indebtedness  to  the  estate,  the  contribution,  for  redemp- 
tion, by  each  complainant  should  be  tolled  by  his  respective  one- 
fourth  interest  in  the  amount  due  from  D.  K.  Caldwell ;  and,  to 
accomplish  the  proper  relief,  the  right  of  each  complainant  to 
contribute  to  and  to  effect  the  redemption  should  be  conditioned 
upon  satisfaction,  by  each  complainant,  of  the  proportionate  pe- 
cuniary interest  D.  K.  has  in  the  lien  created  by  the  agreement 
of  February  8,  1897,  on  the  land  allotted  to  the  complainants, 
respectively,  but  limited  in  amount  to  the  value  of  the  land,  when 
the  agreement  was  made  (February  8,  1897),  so  allotted  to  each 
of  complainants." 

The  decree  now  under  review  observed  these  directions  in 
ascertaining  the  sum  to  be  contributed  by  the  heirs,  respectively, 
as  a  condition  to  the  right  to  redeem  from  the  Moody  mortgage ; 
the  respective  sums  being  limited  to  the  value  of  the  lien  on  Feb- 
ruary 8,  1897.  It  is  now  insisted  that  this  court  was  in  error  in 
restricting  the  value  of  the  respective  liens  to  the  date  fixed  by 
the  contract  creating  the  liens  on  the  respective  lots.  Further 
consideration  leads  to  that  conclusion — to  the  conclusion  that  the 
limitation  as  made  was  founded  in  error.  The  theory  upon  which 
the  amended  cross-bill  was  found  to  assert  a  sound  equity  lay  in 
the  manifest  inequity  of  permitting  a  tenant  or  tenants  in  com- 
mon to  have  the  title  to  his  or  their  respective  allotments  of  the 
land  established  through  contribution  to  redemption  in  solido 
without  reference  to  a  contractual  lien  or  liens  outstanding  in 
favor  of  his  or  their  cotenants  on  his  or  their  respective  allot- 
ments of  land,  when  in  the  proceeding  to  effect  the  right  to  con- 
tribute to  redemption,  in  solido,  and  to  redeem  no  obstacle  inter- 
vened to  prevent  the  adjustment  of  the  respective  obligations  of 
the  co-tenants  electing  to  participate  in  the  redemption.  Whether 
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the  cotenants  of  D.  K.  Caldwell,  from  whose  agreement  and  con- 
tract with  Moody,  the  mortgagee,  they  might  derive  a  benefit, 
would  participate  in  the  redemption  is  a  matter  for  their  respec- 
tive elections. — Savage  v.  Bradley,  149  Ala.  169,  43  South.  20, 
123  Am.  St.  Rep.  30 ;  Calwell  v.  Caldwell,  172  Ala.  216,  230,  231, 
55  South.  515.  The  effect  of  the  recognition  of  the  stated  equity 
asserted  in  the  amended  cross-bill  was  to  introduce  that  as  a  con- 
dition to  the  right  of  the  cotenants  of  D.  K.  Caldwell  to  elect  to 
contribute  to  and  participate  in  the  redemption  of  the  Moody 
mortgage.  Since  this  condition  to  participate  in  the  redemption 
has  reference  to  and  effects  the  right  to  contribute  to  the  redemp- 
tion in  solido  to  the  end  that  the  cotenant  electing  to  so  partici- 
pate may  have  the  title  to  the  lot  assigned  to  him  invested  in  him, 
the  value  of  the  lien — upon  the  lot  assigned  by  the  division  to 
the  cotenant  electing  to  so  participate  by  meeting  the  stated  con- 
dition to  the  right  to  contribute  to  the  redemption — should  be 
ascertained  and  fixed  as  of  the  time  (the  date)  the  redemption  is 
effected.  This  conclusion  necessitates  the  ascertainment  of  the 
value  of  the  respective  lots  assigned  to  those  of  the  cotenants  who 
elect  to  participate  in  tlTe  redemption  at  a  date  to  be  hereafter 
fixed  by  the  chancellor.  It  also  results  from  this  conclusion  that 
no  charge  for  rents,  incomes,  or  profits  (other  than  charges  for 
waste  or  timber  removed)  from  the  lands  covered  by  the  Moody 
mortgage  should  be  imposed  or  set  against  any  of  the  parties  or 
their  successors  in  right.  Since  the  "home  place"  is  not  included 
in  the  Moody  mortgage,  from  which  the  redemption  is  sought,  no 
rental  for  the  use  or  enjoyment  thereof  should  be  charged. 

The  decree  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  except 
Thomas,  J.,  not  sitting. 

ON  REHEARING. 

McCLELLAN,  J. — All  unpaid  cost  to  be  taxes  and  collected 
as  follows :  One-half  to  be  borne  by  D.  K.  Caldwell  or  his  estate, 
and  the  other  half  to  be  prorated  among  all  the  other  parties  to 
this  cause.  If  cost  cannot  be  made  out  of  some  of  the  parties, 
then  their  share  is  to  be  prorated  among  the  others. 

The  application  for  rehearing  is  overruled. 
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Bright  i;.  Mack,  et  al. 

Bill  to  Foreclose  Mortgage. 

(Decided  June  1,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  433.) 

1.  Principal  and  Surety;  Material  Alteration. — The  material  intentional 
change  in  the  terms  of  the  original  contract  made  by  the  parties  without  the 
consent  of  the  surety  will  discharge  the  surety. 

2.  Subrogation;  Principal  and  Surety. — ^The  surety  upon  payment  of  a 
debt  has  the  clear  right  to  be  substituted  in  the  creditor's  place  as  to  all 
securities  held  by  him  for  the  debt. 

3.  Mortgages;  Transfer  of  Property;   liability  of  Purchaser. — One  who 

with  notice  purchases  from  a  purchase  money  mortgagor  part  of  the  mort- 
gaged property  in  payment  of  his  pre-existing  debt,  is  liable  for  the  value  of 
the  property  to  the  mortgagee;  such  transaction  not  being  authorized  by  a 
right  given  by  the  mortgage  to  the  mortgagor  to  swap  or  exchange  the 
mortgaged  property. 

4.  Same;  Special  Provision;  Validity. — ^A  provision  in  a  mortgage  per- 
mitting a  mortgagor  to  swap  or  exchange  property  mortgaged  for  other 
property,  the  property  taken  in  exchange  to  stand  in  place  of  the  property 
originally  mortgaged,  is  valid  between  the  parties. 

5.  Same. — A  provision  permitting  a  mortgagor  to  swap  or  exchange  the 
mortgaged  property  for  other  property  which  shall  stand  as  security  in  place 
of  the  property  exchanged  does  not  render  the  mortgage  void  as  to  pur- 
chasers of  the  property  who  are  not  bona  fide  purchasers. 

6.  Principal  and  Surety;   Discharge  of  Surety;   Accelerating  Payment. — 

Sureties  on  notes  due  successively,  are  discharged  by  agreements  made  with- 
out their  consent  between  the  payee  and  the  principal,  the  payee  knowing  of 
their  suretyship,  that  the  non  payment  of  one  of  the  notes  at  maturity  shall 
mature  all  of  them. 

7.  Same;  Relationship. — A  surety  is  a  person  who  is  liable  to  pay  a  debt 
or  perform  an  obligation,  and  who  is  entitled,  if  the  debt  or  obligation  is 
enforced  against  him,  to  be  indemnified  by  some  other  person  who  ought 
himself  to  have  made  payment,  or  performed  the  obligation  before  the  sure- 
ty was  compelled  to  do  so. 

8.  Same;  Form  of  Relation. — The  relation  of  principal  and  surety  is  fixed 
by  arrangement  and  equities  between  the  debtor  or  obligors,  and  may  be 
known  or  unknown  to  the  creditor,  it  being  immaterial  in  what  form  the  re- 
lation is  established. 

9.  Same;  Rights  of  Creditor. — ^A  creditor's  right  is  not  thereby  affected 
if  the  relation  of  principal  and  surety  between  the  debtor  and  another  is  un- 
known to  him. 

10.  Same;  Extent  of  Obligation. — A  surety,  although  equally  bound  with 
the  principal,  incurs  only  such  liability  as  is  expressed  or  necessarily  includ- 
ed in  the  words  of  the  contract. 

11.  Same;  Contract. — The  contract  of  suretyship  must  be  strictly  con- 
strued according  to  the  letter  of  the  undertaking. 
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Appeal  from  Cullman  Chancery  Court. 

Heard  before  Hon.  James  E.  Horton,  Jr. 

Bill  by  J.  M.  Bright  against  John  Mack  and  others,  to  fore- 
close a  mortgage,  and  for  a  decree  against  sureties.  From  a 
decree  for  respondent  complainant  appeals.  Affirmed  in  part 
and  in  part  reversed  and  rendered. 

F.  E.  St.  John,  and  Sample  &  Kilpatrick,  for  appellant. 
A.  A.  Griffith  and  Callahan  &  Harris,  for  appellee. 

MAYFIELD,  J. — The  bill  is  primarily  to  foreclose  a  mort- 
gage, and  incidentally  seeks  a  decree  against  the  sureties,  who 
signed  several  notes  secured  by  the  mortgage,  for  the  balance  due 
after  the  mortgaged  property  was  sold,  and  also  seeks  a  decree 
against  parties  who  had  acquired  or  converted  certain  property 
covered  by  the  mortgage. 

(1,  2)  The  case  made  by  the  bill,  and  the  findings  of  the 
chancellor  in  respect  thereto,  is  well  stated  by  the  chancellor  as 
follows : 

"The  main  purpose  of  the  bill  is  the  foreclosure  of  a  mortgage 
against  the  defendants,  John  Mack  and  Charles  Mack,  and,  in 
case  the  proceeds  of  the  sale  of  the  mortgaged  property  are  insuf- 
ficient to  pay  the  mortgage  debt,  that  a  judgment  for  the  defici- 
ency be  rendered  against  the  mortgagors  as  well  as  against  the 
two  sureties,  Wm.  Schuman  and  Al.  Richter,  on  the  notes,  which 
notes  the  said  mortgage  is  given  to  secure.  There  is  a  series  of 
the  notes,  aggregating  in  amount  $10,000,  and  each  note  due  on 
a  certain  date  in  the  future,  the  due  date  of  each  note  being  dif- 
ferent from  the  others.  The  mortgage  contained  a  clause  provid- 
ing if  said  grantors  shall  fail  at  maturity  of  any  of  said  notes  to 
pay  the  same  in  full,  then  all  of  said  notes  shall  at  once  become 
due  and  payable.'  The  sureties  claim,  and  the  proof  clearly 
shows,  that  this  provision  was  entered  into  between  the  princi- 
pals without  their  knowledge  or  consent;  and  in  consequence 
thereof  they  are  discharged. 

"The  law  is  well  settled  that  any  intentional  material  change 
in  the  terms  of  the  contract  by  the  original  parties,  without  the 
consent  of  the  surety,  will  discharge  the  surety. — Hadan  v. 
Brown,  18  Ala.  643 ;  Anderson  v.  Bellenger,  87  Ala.  334,  6  South. 
82,  4  L.  R.  A.  680,  13  Am.  St.  Rep.  46.  It  has  been  held  that  the 
holder  of  promissory  notes  extending  time  of  payment  to  maker 
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by  contract,  upon  sufficient  consideration,  discharges  an  appar- 
ent maker  that  he  knows  to  be  a  surety,  and  whose  consent  to  the 
extension  has  not  been  given.  This  principle  has  been  in  effect 
held  so  often  as  to  need  no  citation  of  authority. 

"Will  a  binding  contract  as  here  presented,  accelerating  the 
time  of  payment  of  the  notes,  discharge  the  surety?  Upon  prin- 
ciple it  seems  it  would.  The  only  case  exactly  in  point  which  the 
court  has  read  is  the  case,  cited  by  the  solicitors  for  defendants, 
of  Peru  Plow  &  Wheel  Co.  v.  Ward,  1  Kan.  App.  6,  41  Pac.  64. 

"Furthermore,  a  surety  upon  paying  the  debt  to  the  principal 
has  the  clear  right  to  be  substituted  in  the  place  of  the  creditor 
as  to  all  securities  held  by  the  latter  for  the  debt.  Upon  the 
sureties  paying  the  notes  which  they  signed  as  same  became  due, 
they  would  have  been  subrogated  to  all  the  rights  of  the  com- 
plainant in  and  to  the  mortgage  and  the  property  therein  in- 
cluded. By  a  clause  in  the  mortgage,  complainant  had  the  right 
to  declare  all  notes  due  upon  default  of  any  one  of  them  and 
could  foreclose  the  mortgage.  Must  the  sureties,  in  order  to 
ppotect  their  right  to  be  substituted  to  the  rights  of  complainant 
in  the  mortgage,  be  required  to  pay  the  entire  indebtedness  con- 
trary to  their  undertaking  upon  the  default  of  one  note?  They 
had  the  right,  they  may  have  prepared,  to  pay  the  notes  as  they 
matured  and  have  had  turned  over  to  them  the  securities  the 
complainant  held;  the  acceleration  clause  in  the  mortgage,  by 
the  authority  of  which  complainant  has  foreclosed  or  is  foreclos- 
ing his  mortgage,  has  impaired,  or  rather  destroyed,  this  right. 
Were  they  required  to  pay  these  notes  as  they  matured,  they 
would  have  the  right  to  demand  of  complainant  the  transfer  of  the 
mortgage  unimpaired,  which  he  had  already  foreclosed.  It 
would  be  no  answer  to  say  that  in  this  particular  case  it  would 
be  better  for  the  sureties  that  the  mortgage  was  foreclosed.  The 
court  is  therefore  of  the  opinion  that  complainant  is  not  entitled 
to  any  relief  against  the  sureties  on  the  note. 

"The  court  is  further  of  the  opinion  that  complainant  is  en- 
titled to  no  relief  against  the  defendant  Kinney.  The  stock  he 
took,  with  the  exception  of  one  horse,  was  under  prior  mort- 
gages. This  horse  he  took  as  payment  of  a  debt  due  him  by  de- 
fendants, Mack  Bros.  The  indebtedness  was  existing  at  the  time 
of  the  execution  of  the  mortgage  on  which  this  suit  is  based.  The 
contract  whereby  the  mortgagors  were  given  the  privilege  of  ex- 
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changing  and  swapping  the  personal  property  rendered  the  mort- 
gage void  as  to  creditors." 

(3)  We  concur  with  the  chancellor  in  his  finding  and  holding, 
except  that  we  are  of  the  opinion  that  the  defendant  Kinney  was 
liable  to  the  mortgagee,  as  for  the  horse  which  he  purchased  from 
the  mortgagors,  in  payment  of  a  pre-existing  indebtedness  due 
him  from  the  mortgagors.  The  mortgage  in  question  authorized 
the  mortgagors  to  exchange  the  property  mortgaged,  for  other 
property,  which  was  to  take  the  place  of  and  stand  in  lieu  of  the 
property  mortgaged.  The  provision  in  question  was  as  follows : 
"It  is  hereby  agreed  and  understood  by  and  between  the  parties 
to  said  mortgage  that  said  John  Mack  and  Charlie  Mack  have 
the  privilege  of  exchanging  or  swapping  any  of  the  personal 
property  contained  in  said  mortgage  this  day  executed  to  J.  M. 
Bright,  and  the  property  exchanged  for  is  to  stand  for  security 
to  the  said  J.  M.  Bright  in  the  place  of  the  property  exchanged. 
Said  J.  M.  Bright  hereby  agrees  and  binds  himself  to  release 
such  of  said  property  as  is  exchanged  or  swapped  by  the  said 
John  Mack  and  Charlie  Mack  and  accept  in  lieu  thereof  a  mort- 
gage on  said  property  exchanged  for  to  stand  for  security  of  the 
notes  described  in  said  original  mortgage." 

(4)  This  we  hold  was  not  authority  to  sell  or  dispose  of  the 
property  otherwise  than  by  "exchanging  or  swapping,"  as  above 
provided.  Certainly  it  did  not  authorize  a  sale  for  the  pre-exist- 
ing debt,  which,  from  its  nature,  could  not  be  substituted.  Such, 
or  a  similar  provision  in  a  mortgage,  or  by  a  subsequent  agree- 
ment in  writing,  is  valid  as  between  the  parties  to  the  mortgage. 
— Jones  on  Chattel  Mortgages,  §  71 ;  Winslow  v.  Jones,  88  Ala. 
496,  7  South.  262 ;  Block  &  Co.  v.  Edwards,  116  Ala.  90,  22  South. 
600;  Averyt  Drug  Co.  v.  Ely-Robertson-Barlow  Co.,  194  Ala. 
507,  69  South.  932. 

Our  cases  hold  that  by  reason  of  our  statutes  such  an  agree- 
ment must  be  in  writing,  in  order  for  it  to  constitute  a  mortgage 
on  the  property  substituted;  and  all  the  authorities  hold  that 
such  a  provision  is  not  good  as  a  mortgage  upon  the  substituted 
property  as  against  a  bona  fide  purchaser  of  the  substituted  prop- 
erty, who  has  no  knowledge  or  notice  thereof,  and  that  recording 
the  mortgage  or  agreement  does  not  serve  as  constructive  notice 
as  to  the  substituted  property,  because  it  cannot  be  described  so 
as  to  give  notice  that  it  was  exchanged  for  other  property  in  the 
mortgage.    These  provisions,  however,  do  not  destroy  the  efficacy 
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of  this  agreement  as  to  exchange  of  property ;  because  the  sub- 
stituted property  is  not  here  involved.  It  is  the  original  property 
that  is  here  involved,  and  it  was  not  exchanged  under  the  provi- 
sion. 

(5)  It  is  argued  by  appellee  that  the  provisions  of  the  mort- 
gage rendered  the  mortgage  void  as  to  purchasers  of  the  prop- 
erty. This  contention  is  not  availing  to  Kinney,  as  to  the  horse 
in  question,  for  the  reason  that  he  was  not  a  bona  fide  purchaser 
of  the  horse ;  he  only  took  the  horse  in  payment  of  a  pre-existing 
debt  due  him,  or  pro  tanto,  to  the  extent  of  $160.  There  is  no 
question  that  the  mortgage  was  executed  in  perfect  good  faith, 
to  secure  the  payment  of  the  purchase  price  of  the  property  sold, 
which  was  mortgaged  back  to  secure  the  purchase  price.  So 
there  was  neither  actual  nor  constructive  fraud  in  the  execution 
of  the  mortgage,  certainly,  not  so  far  as  Kinney  and  the  horse  in 
question  are  concerned.  There  was  no  reservation  of  a  benefit 
to  the  mortgagor,  such  as  to  make  it  void  as  to  Kinney  or  other 
existing  creditors  at  the  time  the  mortgage  was  executed. 

Cases  like  this  are  readily  distinguishable  from  those  in 
which  the  mortgagor  incumbers  his  own  property  which  is  then 
subject  to  his  own  debts.  Here,  the  property  mortgaged  was 
not  the  property  of  the  mortgagors,  but  that  of  the  mortgagee, 
excepting  the  rights  which  the  mortgagors  acquired  by  virtue  of 
the  purchase,  free  from  the  mortgagee,  and  as  a  part  of  the  con- 
tract of  purchase  was  mortgaged  back  to  the  mortgagee  to  secure 
the  purchase  price.  The  mortgagors  themselves  therefore  never 
had  any  right  or  title  to  the  property  mortgaged,  which  was  prior 
or  paramount  to  that  of  the  mortgagee,  and  of  course  their  cred- 
itors could  have  none  prior  to  the  mortgagee. 

(6)  The  mortgage  being  executed  subsequent  to  the  sureties* 
execution  of  the  notes,  it  wrought  a  change  in  the  contract  be- 
tween the  mortgagors  and  the  mortgagee,  and  therfeby  discharged 
the  sureties.  The  contract  of  the  sureties  was  expressed  in  the 
notes,  and  that  was,  to  pay  them  only  when  they  became  due. 
The  dates  of  maturity  were  stated  in  the  notes:  One  matured 
August  1,  1914;  one,  October  1,  1914;  one,  December  1,  1914; 
one,  February  1,  1915;  one  May  1,  1915;  one  August  1,  1915; 
one  November  1,  915 ;  and  one  February  1,  1916.  They  aggre- 
gated $10,000.  The  mortgage  contract  altered  the  contract  as 
between  the  principal  debtors,  the  mortgagors,  and  the  payee, 
the  mortgagee,  to  the  effect  that  a  failure  to  pay  one  of  the  notes 
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when  due  should  have  the  effect  to  mature  all  the  notes  subse- 
quently falling  due.  There  was  a  failure  to  pay  some  of  the 
notes  first  falling  due,  and  the  mortgagee  invoked  that  provision 
of  the  mortgage,  and  sought  to  enforce  payment  of  all  the  notes. 
This,  we  hold,  was  a  release  of  the  sureties  because  an  alteration 
of  the  contract  between  the  principals,  payment  of  which  they 
agreed  to  secure  at  the  time  only  mentioned  in  the  notes. 

(7-9)  A  surety,  as  we  understand  it,  is  a  person  who,  being 
liable  to  pay  a  debt  or  perform  an  obligation,  is  entitled,  if  it  is 
entorced  against  him,  to  be  indemnified  by  some  other  person, 
who  ought  himself  to  have  made  payment  or  performed  before 
the  surety  was  compelled  to  do  so.  It  is  immaterial  in  what  form 
the  relation  of  principal  and  surety  is  established,  or  whether  the 
creditor  is  or  is  not  contracted  with  in  two  capacities,  as  is  often 
the  case  when  notes  are  given  or  bonds  taken;  the  relation  is 
fixed  by  the  arrangement  and  equities  between  the  debtors  or 
obligors,  and  may  be  known  to  the  creditor,  or  wholly  unknown. 
If  it  is  unknown  to  him,  his  rights  are  in  no  manner  affected  by 
it;  but  if  he  knows  that  one  party  is  surety  merely,  it  is  only  just 
to  require  of  him  that,  in  any  subsequent  action  he  may  take 
regarding  the  debt,  he  shall  not  lose  sight  of  the  surety's  equities. 
—Smith  V.  Shelden,  35  Mich.  48,  24  Am.  Rep.  529 ;  7  Mayf .  Dig. 
743. 

(10,  11)  It  is  a  familiar  principle  that  a  surety,  though 
bound  equally  with  the  principal,  stands  in  a  purely  voluntary 
and  gratuitous  relation,  and  that  the  extent  of  the  liability  in- 
curred by  him  is  that  expressed  or  necessarily  included  in  the 
words  used  in  the  contract  or  obligation.  To  the  extent  and  in 
the  manner  stated  in  the  contract  he  is  bound,  and  no  further.  It 
must  be  strictly  construed,  according  to  the  letter  of  the  under- 
taking.— City  Council  v.  Hughes,  65  Ala.  204 ;  Anderson  v.  BeU 
lenger,  87  Ala.  336,  6  South.  82,  4  L.  R.  A.  680,  13  Am.  St.  Rep. 
46 ;  Brewery  Co.  v.  Handley,  90  Ala.  486,  7  South.  912 ;  May  v. 
Bank,  111  Ala.  510,  20  South.  459;  4  Mayf.  Dig.  559.  The  rela- 
tion of  surety  here  was  known  to  the  creditor  payee,  and  he  could 
not,  without  the  sureties'  consent,  alter  the  contract  which  they 
agreed  to  see  performed  by  the  principal  debtor.  We  cannot 
know  that  they  would  have  signed  all  these  notes  as  sureties  if 
they  had  known  that  a  failure  to  pay  the  first,  for  $250,  due 
August  i,  1914,  would  mature  all  the  others  aggregating  $9,750, 
the  last  of  which  did  not  mature  until  February  1,  1916.    This, 
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we  hold,  was  a  material  alteration  of  the  contract  between  the 
principals,  and  as  stated  had  the  effect  to  release  the  sureties. 

It  has  been  frequently  held  by  this  court  that  an  extension 
of  the  time  of  payment  of  notes,  or  an  agreement  so  to  do,  if 
binding  on  the  parties — ^that  is,  based  on  a  sufficient  considera- 
tion— ^has  the  effect  to  release  the  sureties;  but,  so  far  as  we 
find,  this  is  the  first  time  the  question  has  been  presented  to  this 
court,  whether  or  not  an  agreement  to  compel  payment,  before 
the  date  fixed  in  the  notes  or  bonds  signed  by  the  sureties,  has 
the  effect  to  discharge  the  sureties.  The  exact  question  here 
presented,  was  presented  to  the  Kansas  court,  and  was  dcided  as 
we  now  decide.  The  decision  in  that  case  is  thus  stated  by  the 
court  itself,  in  a  headnote :  "One,  who  becomes  security  for  the 
payment  of  a  debt  evidenced  by  three  notes  due,  respectively,  in 
one,  two,  and  three  years,  is  released  from  liability,  if,  without 
his  assent,  the  principals  on  the  notes  and  the  creditor  payee 
agree,  upon  sufficient  consideration,  that,  upon  the  failure  to 
pay  either  of  said  notes,  they  all  shall  become  due  and  payable, 
and  if,  pursuant  ^o  such  agreement,  an  action  is  brought  within 
two  years  against  the  principals  and  the  surety  on  the  three 
notes:'— Peru  Plow  &  W.  Co.  v.  Ward,  1  Kan.  App.  6,  41  Pac.  64. 

Abundant  authority  is  quoted  in  the  above  case  to  sustain  the 
holding,  and  we  know  of  none  to  the  contrary.  We  ta,ke  from  the 
opinion  in  that  case  the  following  quotations  which  we  deem  con- 
clusive :  "  'When  he  (the  surety)  has  agreed  that  his  principal 
shall  pay  money,  or  perform  any  other  contract,  by  a  specified 
day,  the  change  of  time  to  a  different  day  is  not  the  agreement 
into  which  he  entered ;  and  to  enforce  its  performance  would  be 
to  permit  other  and  unauthorized  persons  to  make  for  him  a  con- 
tract.'— Flynn  v.  Mvdd,  27  111.  323.  'If  the  surety  is  sued  upon 
the  old  agreement,  to  which  alone  his  undertaking  was  accessory, 
he  has  only  to  show  that  that  has  ceased  to  exist,  and  no  longer 
binds  his  principal ;  and,  if  he  is  sued  upon  the  substituted  agree- 
ment, he  is  entitled,  both  in  law  and  equity,  to  make  the  short  and 
conclusive  answer,  "Non  haec  in  foedera  veni."  ' — Ide  v.  ChurchiU, 
14  Ohio  St.  S72;  Mayhew  v,  Boyd,  5  Md.  102  [59  Am.  Dec.  101]. 
The  exact  question  involved  in  this  case  was  considered,  and  thus 
commented  on,  in  Bacon  v.  Chesney,  1  Starkie  192 :  The  claim 
as  against  the  surety  is  strictissimi  juris,  and  it  is  incumbent  on 
the  party  to  whom  the  guaranty  is  given,  and  who  is  enforcing 
it  against  the  surety,  to  show  that  he  has  strictly  complied  with 
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the  terms  of  the  guaranty ;  and  therefore,  if  one  engage  to  guar- 
anty the  debt  of  another,  provided  18  months'  credit  be  given, 
the  creditor  is  not  at  liberty  to  vary  it  by  giving  12  months  only, 
and  after  the  expiration  of  six  more,  to  call  upon  the  surety ;  but 
the  surety  in  such  a  case  would  be  discharged.  The  same  prin- 
ciple applies  to  the  facts  of  this  case,  with  the  same  legal  effect." 

It  follows  that  the  decree  appealed  from  should  be  affirmed* 
in  part,  and  reversed  and  rendered  in  part.  The  decree  should 
have  been  against  the  defendant  Kinney  for  the  value  of  the 
horse  purchased  by  him,  which  was  shown  to  be  $160,  but  in  all 
other  respects  it  was  correct  and  should  be  affirmed.  Let  a  de- 
cree be  here  entered  in  accordance  with  this  opinion. 

Affirmed  in  part,  and  in  part  reversed  and  rendered. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Brindley  v.  Brindley. 

Bill  to  Declare  a  Trust. 

(Decided  June  16,  1916.    72  South.  497.) 

1.  Trusts;  Creation;  Oral  Agreement. — A  parol  agreement  to  maintain 
the  grantor  during  her  life  as  the  sole  consideration  for  the  conyeyance  of 
land  is  insufficient  to  create  an  express  trust. 

2.  Same;  Construction;  Creation. — ^In  the  absence  of  an  averment  of 
fraud  in  the  transaction,  a  parol  agreement  to  maintain  the  p^rantor  during 
her  life  as  the  sole  consideration  for  the  conveyance  is  insufficient  to  create 
a  constructive  trust. 

3.  Same;  Description  of  Land. — ^Where  complainant  prayed  that  an  ex- 
press trust  be  declared  in  lands  conveyed  by  her  to  respondent  on  considera- 
tion of  support  during  her  natural  life,  which  respondent  failed  to  provide, 
the  bill  was  insufficient  where  it  failed  to  describe  the  lands,  or  to  pray  for 
production  by  defendant  of  the  deeds  to  the  land. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Bill  by  Mrs.  A.  L.  Brindley  against  C.  V.  Brindley  to  enforce 
a  trust  in  land.  From  a  decree  overruling  demurrers  to  the  bill 
respondent  appeals.    Reversed  and  remanded. 

E.  M.  Russell,  P.  M.  Brindley,  and  Sample  &  Kilpatrick, 
for  appellant.  Melvin  Hutson,  and  Tennis  Tidwell,  for  ap- 
pellee. 


Digitized  by  VjOOQIC 


222  SUPREME  COURT  [Vol. 

[Brindley  v.  Brindley.] 

SAYRE,  J.— (1,  2)  The  substance  and  effect  of  the  aver- 
ments of  the  bill  in  this  cause  is  that  complainant  executed  and 
delivered  to  defendant  a  conveyance  of  her  land  upon  the  sole 
consideration  of  defendant's  oral  promise  that  he  would  maintain 
and  support  complainant,  during  the  remainder  of  her  life ;  that 
defendant  has  wholly  failed  to  perform  his  promise ;  that  he  has 
.converted  the  land  into  money  and  the  money  into  other  land 
which  he  holds.  The  special  prayer  of  the  bill  is  that  a  trust  be 
declared;  that  the  value  of  the  land  that  was  complainant's  be 
realized  out  of  the  land  into  which  it  has  been  converted;  and 
that  the  sum  so  realized  be  paid  over  to  complainant.  Essentially 
the  purpose  of  the  bill,  as  indicated  by  the  special  prayer,  is  to 
rescind  for  a  breach  of  the  trust  and  restore  complainant,  as 
nearly  as  may  be,  to  her  status  quo  ante.  Under  our  statute  the 
parol  agreement  alleged  was  insufficient  to  create  an  express 
trust.  To  hold  otherwise  would  destroy  the  statute. — Pattern  v. 
Beecher,  62  Ala.  579.  Nor  can  a  constructive  trust  be  declared. 
There  is  no  averment  that  the  transaction  was  conceived  in 
fraud. — Id.  The  court  is  therefore  of  the  opinion  that  the  de- 
murrer to  the  bill  should  have  been  sustained. 

(3)  The  bill  is  defective  in  another  respect  which  it  may  be 
well  to  notice.  Complainant  avers  that  she  is  unable  to  give  the 
exact  location  and  description  of  the  land  into  which  the  proceeds 
of  her  property  have  been  converted ;  in  the  way  of  description 
she  avers  that  it  is  the  land  upon  which  the  defendant  now  re- 
sides. This  is  insufficient.  In  the  event  of  relief  the  court  should 
have  been  so  informed  that  it  might  make  its  decree  effectual  by 
fastening  a  lien  upon  definitely  described  land.  If  complainant 
had  no  other  means  of  ascertaining  a  sufficient  description,  it 
would  have  been  necessary  to  incorporate  in  the  bill  appropriate 
averments  and  to  add  a  prayer  for  the  discovery  of  facts  resting 
in  the  knowledge  of  defendant  or  for  the  production  of  the  deeds 
or  writings  in  the  possession  or  power  of  the  defendant. 

In  view  of  the  frequency  with  which  cases  of  this  peculiar 
character  appear  in  the  books,  I  am  disposed  to  state  in  a  general 
way  my  belief  that  relief  might  have  been  had  on  a  .bill  differently 
framed  but  for  the  fact  that  the  property  has  passed  into  the 
hands  of  a  purchaser  whom  I  assume  was  a  purchaser  for  value 
without  notice  of  complainant's  equity.  The  courts  very  gen- 
erally have  found  a  way  in  such  cases. — Davis  v.  Davis,  130  Ala. 
St.  Rep.,  note  on  page  1040  et  seq. ;  6  Pom.  Eq.  Jur.  §  686,  note.    I 
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have  no  desire  to  impair  the  authority  of  Gardner  v.  Knight,  124 
Ala.  273,  27  South.  298,  and  Burroughs  v.  Burroughs,  164  Ala. 
329,  50  South.  1025,  28  L.  R.  A.  (N.  S.)  607,  137  Am.  St.  Rep. 
59,  20  Ann.  Cas.  926,  in  the  circumstances  of  those  cases ;  but  I 
think  it  should  be  noted  that  in  the  first-named  case  it  was 
averred  in  the  bill  that  the  considerations  of  love  and  effection 
and  $5,  recited  in  the  deed,  were  in  fact  no  part  of  the  considera- 
tion upon  which  the  deed  was  made,  and  so,  expressly,  the  bill 
was  treated  on  appeal  as  if  the  only  consideration  for  the  deed 
there  in  question  was  the  undertaking  of  the  grantee  to  provide 
for  the  grantor  and  to  make  specified  improvements  on  the  land. 
The  same,  in  substance,  was  the  case  in  Burroughs  v.  Burroughs. 
In  making  this  very  general  suggestion  I  speak  for  myself  only. 
The  court  does  not  consider  anything  beyond  the  question  of  the 
equity  of  the  bill  shown  by  the  record. 

We  are  all  agreed  that  on  the  facts  alleged  in  the  bill  before 
us  complainant  can  have  no  relief,  and  that  the  demurrer  to  it 
should  have  been  sustained. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


State,  ex  rel.  Hamilton  v.  Scoville. 

Bill  to  Abate  Liquor  Nuisance. 

(Decided  July  6, 1916.    72  South.  546.) 

1.  Intoxicating  Liquors;  Abatement;  Parties. — Under  §  20,  Acts  1915, 
§  14,  the  Attorney  General  may  appear  in  a  suit  instituted  by  a  citizen  to 
abate  a  liquor  nuisance  and  present  such  argument  and  make  such  motion  as 
the  interests  of  the  state  may,  in  his  judgment,  require,  since  the  proceed- 
ings are  in  the  name  of  the  state,  and  its  purposes  are  at  least  quasi  public, 
involving  the  administration  of  a  criminal  statute,  and  the  promotion  of  an 
established  public  policy. 

2.  Same;  Suit  by  Citizen. — Under  said  statute  a  citizen  instituting  such  a 
suit,  if  a  bona  fide  relator,  is  clothed  with  full  authority  to  conduct  and  con- 
trol the  litigation  by  himself,  or  his  legal  representative,  as  he  may  deem 
best. 

3.  Same. — Under  §  37  of  said  act,  such  a  suit  may  be  maintained  only  for 
the  bona  fide  purpose  of  abating  a  liquor  nuisance,  and  a  suit  instituted  by 
an  employee  of  a  liquor  dealer  to  test  the  claims  of  the  dealer  that  the  sell- 
ing of  a  certain  drink  is  not  a  violation  of  the  law,  cannot  be  maintained, 
although  brought  after  the  refusal  of  the  Attorney  General  to  sue,  and  with- 
out concealment  of  purpose. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Bill  by  State,  ex  rel.  Charles  H.  Hamilton  against  L.  W.  Sco- 
ville, to  abate  a  liquor  nuisance.  Decree  for  respondent,  and 
complainant  appeals.    Dismissed  on  motion  of  Attorney  General. 

The  bill  alleges  that  the  respondent  maintains  in  a  hotel  oper- 
ated by  him  in  Birmingham  a  common  nuisance  or  unlawful 
drinking  place,  in  that  he  keeps  there,  in  excess  of  the  amount 
allowed  by  law,  six  dozen  pints  of  a  liquor  or  beverage  known 
as  "Fehr's  Ambrosia,"  which  contains  the  following  ingredients, 
and  no  other:  Total  solid  matter  (extract)  4.66  per  cent.;  ash 
(mineral  matter)  0.154  per  cent.;  phosphoric  acid,  0.043  per 
cent. ;  protein  (albuminoids)  0.38 ;  reducing  sugars  (as  maltose) 
0.74 ;  alcohol,  none.  The  bill  charges  that  this  liquor  has  some- 
thing of  the  appearance  and  taste  of  beer,  and  is  prohibited  under 
the  laws  of  Alabama,  in  that  it  is  used  and  can  be  used  as  a  sub- 
stitute and  subterfuge  for  intoxicating  liquors,  and  for  the  pur- 
pose of  evading  the  prohibition  laws.  The  grounds  of  demurrer 
to  the  bill,  although  stated  in  various  forms,  present  but  one 
question,  viz.  the  insufficiency  of  the  bill  to  show  that  the  bever- 
age in  question  is  alcoholic,  intoxicating,  or  within  any  class  of 
liquors  prohibited  by  the  statute.  The  trial  court  sustained  the 
demurrers  that  although  the  presence  in  the  beverage  of  0.74  of 
1  per  cent,  of  reducing  sugars,  designated  as  maltose,  may,  in  fact 
bring  the  beverage  within  the  description  of  a  beverage  which  is 
the  production  of  maltose  or  glucose  or  in  which  maltose  or 
glucose  is  a  substantial  ingredient  as  denounced  by  the  statute, 
yet  in  the  absence  of  an  averment  to  that  effect,  the  court  could 
not  judicially  know  that  such  in  the  case.  Before  the  case  was 
submitted  on  appeal,  the  Attorney  General  presented  to  the 
Supreme  Court  a  motion  to  dismiss  the  proceedings  on  the  ground 
that  it  is  collusive  merely,  and  without  any  real  issue  and  with- 
out any  real  adversary  party.  This  motion  is  submitted  for  de- 
termination on  a  number  of  affidavits  filed  on  behalf  of  the  state, 
and  of  the  alleged  parties  to  the  bill.  These  affidavits  show  the 
following  facts,  without  substantial  dispute:  Respondent,  Sco- 
ville, being  engaged  in  selling  the  beverage  in  question,  was  ar- 
rested on  the  charge  that  he  was  thereby  violating  the  prohibition 
law.  Pending  this  prosecution,  the  grand  jury  having  investi- 
gated the  matter  and  refused  to  indict  him,  under  the  advice  of 
his  counsel  he  procured  from  the  state  chemist  an  analysis  of  the 
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beverage  as  shown  by  the  bill  of  complaint,  and  was  advised  by 
counsel  that  it  was  not  a  prohibited  liquor,  but  that  an  authorita- 
tive adjudication  of  the  question  ought  to  be  secured.  His  counsel 
then  endeavored  to  instigate  a  disinterested  proceeding  by  each 
of  the  several  state's  attorneys,  who,  however,  refused  to.  partici- 
pate therein.  Whereupon  respondent's  attorney  prepared  a  bill 
of  complaint  and  submitted  it  to  the  Attorney  General,  with  the 
request  that  he  file  and  prosecute  it,  with  any  amendments  he  saw 
fit  to  make,  in  order  to  make  a  test  case,  and  thereby  determine 
the  status  of  Fehr's  Ambrosia  under  the  prohibition  statute. 

The  Attorney  General,  after  some  deliberation,  declined  to 
initiate  the  proceedings  desired,  and  then  on  the  advice  of  his 
counsel  respondent  procured  the  relator  Hamilton,  to  authorize 
this  proceeding  in  his  name  as  relator,  and  also  procured  an  at- 
torney for  him  to  prosecute  it,  in  the  city  court  of  Birminghistm. 
It  was  understood  between  respondent  and  Hamilton  that  the  lat- 
ter should  be  at  no  expense  in  the  matter  either  as  to  costs  or 
counsel  fees.  It  was  also  understood  between  them  and  their 
attorneys  that  the  latter  were  to  prosecute  the  case  to  the  best  of 
their  ability  upon  a  full  and  fair  presentation  of  all  the  material 
facts  so  as  to  secure  a  fair  and  honest  judgment  of  the  court  on 
the  merits  of  the  controversy  pending,  and  that  they  should  be 
free  and  unhampered  in  the  control  of  the  litigation.  Hamilton 
is  an  employee  in  respondent's  hotel,  and  has  no  interest  or  pur- 
pose in  the  litigation  except  to  aid  respondent  in  securing  a 
judicial  determination  of  the  legality  vel  non  of  his  sale  of  Fehr's 
Ambrosia  as  a  beverage.  On  the  submission  of  the  cause  in  the 
city  court,  the  state  was  represented  only  by  attorneys  for  relator, 
who  were  selected  as  above  set  out,  no  state's  attorneys  appear- 
ing, but  the  trial  court  was  fuJly  informed  that  the  proceeding 
was  a  friendly  suit  for  the  purpose  of  making  a  test  case. 

J.  E.  Embry,  and  S.  W.  Williams,  for  appellant.  Emmett 
O'Neal,  Burgin  &  Brown,  and  R.  B.  Evins,  for  appellee. 

William  L.  Martin,  Attorney  General  amicus  cure. 

SOMERVILLE,  J.— (1)  We  think  there  can  be  no  serious 
question  as  to  the  right  of  the  Attorney  General,  as  chief  legal 
representative  of  the  state,  to  appear  in  this  proceeding  and 
present  such  arguments  and  make  such  motions  as  the  interests 
of  the  state  may,  in  his  judgment,  require.    The  proceeding  is  in 
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the  name  of  the  state,  and  its  purpose  is  at  least  quasi  public, 
since  it  involves  the  administration  of  criminal  statutes,  and  the 
promotion  of  an  established  public  policy. — Parker,  Clerk,  v. 
State,  ex  rel  Powell,  132  Ind.  419,  421,  31  N.  E.  1114. 

(2)  But  since  the  law  itself  has  armed  any  citizen  with  the 
authority  to  initiate  such  a  proceeding  in  the  name  of  the  state, 
we  thing  the  necessary  implication  is  that  such  citizen,  if  a  bona 
fide  relator,  is  also  clothed  with  full  authority  to  conduct  and  con- 
trol the  litigation  by  himself,  or  his  legal  representatives,  as  he 
may  deem  best. — Acts  1915,  §  20,  p.  14. 

(3)  However,  the  question  presented  by  the  motion  in  this 
case  does  not  depend  for  its  consideration  by  this  court  upon  the 
power  and  authority  of  the  Attorney  General  in  the  premises, 
but  may,  from  its  peculiar  nature,  be  entertained  and  consid- 
ered regardless  of  the  source  of  its  suggestion,  and  even  without 
suggestion  from  any  one. 

Unquestionably,  the  respondent,  Scoville,  has  an  issue  with 
the  state  of  Alabama,  a  real,  bona  fide  issue,  the  judicial  deter- 
mination of  which  in  some  way  may  be  well  within  his  rights. 
Unquestionably,  also,  both  he  and  his  attorneys  have  used  every 
honorable  means  in  their  power  to  secure  such  an  adjudication 
by  a  genuinely  adversary  proceeding  to  be  filed,  conducted,  and 
controlled  by  the  ablest  and  most  responsible  legal  representa- 
tives of  the  state.  There  has  been  no  concealment  of  their  pur- 
pose, and  no  suppression  of  the  facts.  So  far  as  the  present  case 
and  its  particular  results  are  concerned,  we  might  apprehend  no 
public  harm  and  no  evil  consequences  from  its  prosecution  to 
judgment  in  the  manner  and  under  the  circumstances  here  ex- 
hibited. 

But  the  principle  and  the  policy  with  which  we  are  here  con- 
fronted reach  far  beyond  the  interests  and  results  of  any  single 
case.  The  proceeding  here  resorted  to  has  been  provided,  as  a 
part  of  our  prohibition  machinery,  only  for  the  bona  fide  purpose 
of  abating  liquor  nuisances  and  thereby  promoting  the  general 
policy  and  particular  purposes  of  the  prohibition  laws. — Acts 
1915,  §  37,  p.  35.  We  have  given  very  deliberate  consideration  to 
the  circumstances  of  this  case,  and  we  are  persuaded  that  a 
sound  public  policy,  and  a  due  regard  for  the  dignity  of  our 
courts  and  the  respect  that  must  be  maintained  for  their  juris- 
diction and  proceedings,  demand  our  condemnation  of  this  pro- 
ceeding and  our  inhibition  of  its  further  prosecution. 
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We  have  conceded  the  existence  of  a  justiciable  question  be- 
tween respondent  and  the  state,  the  question  being  simply 
whether  his  sale  of  "Fehr's  Ambrosia"  is  a  violation  of  the  pro- 
hibition laws.  But  we  cannot  escape  the  conclusion  that  in  this 
proceeding  there  is  no  real  adversary  complainant,  one  of  the 
prime  essentials  of  bona  fide  litigation.  Hamilton  has  no  pur- 
pose in  view  except  to  aid  his  employer  in  the  achievement  of  an 
ulterior  and  collateral  design,  conceived  for  his  own  benefit,  and 
foreign  to  the  purpose  of  the  law  invoked.  He  (the  nominal 
relator)  has  been  exonerated  by  respondent  from  any  liability  for 
the  costs  and  expenses  of  the  litigation;  he  does  not  desire  to 
abate  any  nuisance ;  he  did  not  employ  and  has  never  conferred 
with  his  alleged  counsel ;  and,  in  short,  his  only  connection  with 
the  case  consists  in  his  authorization  of  the  use  of  his  name  as 
relator.  And  even  in  this,  he  is  at  most  but  an  agent  of  and  for 
respondent.  Under  such  conditions  as  these  the  notion  of  the 
presence  of  an  adverse  party  complainant  must  be  regarded  as 
merely  fanciful,  however  honest  and  sincere  the  intentions  of  all 
concerned. 

If,  on  the  other  hand,  it  could  be  successfully  contended  by 
respondent  that  the  state,  and  not  Hamilton,  is  the  real  com- 
plainant, and  therefore  there  is  a  genuine  adversary,  we  would, 
to  be  consistent,  be  compelled  to  hold  that  the  further  prosecu- 
tion or  dismissal  of  the  cause  lies  within  the  power  and  discre- 
tion of  the  Attorney  General,  for  such  power  could  not  be  vested 
in  a  purely  nominal  relator.  This,  of  course,  is  not  our  view  of 
the  case,  and  we  state  the  alternative  merely  to  show  that  in 
either  view  respondent  cannot  complain  of  our  action. 

Our  conclusion  is  in  accord  with  general  judicial  sentiment,  as 
illustrated  by  numerous  cases :  Haley  v.  Eureka  County  Bank, 
21  Nev.  127,  26  Pac.  64,  12  L.  R.  A.  815 ;  Berks  County  v.  Jones, 
21  Pa.  416;  Meeker  v.  Straat,  38  Mo.  App.  243;  Lee  v.  Lee,  55 
Ala.  599,  602 ;  South  Springhill,  etc.,  Co.  v.  Amador,  etc..  Mining 
Co.,  145  U.  S.  300,  12  Sup.  Ct.  921,  36  L.  Ed.  712. 

We  do  not  overlook  the  declaration  of  this  Court  in  Benners  v. 
State,  124  Ala.  97,  99,  26  South.  942,  943,  that  proceedings  may 
be  "instituted  and  conducted  in  an  amicable  way,  with  a  view  to 
speeding  the  decision  of  a  controversy  involving  real  parties  and 
interests."  That  rule  of  policy  is  of  general  recognition,  but  the 
nature  of  the  remedy  here  resorted  to,  and  the  circumstances  of 
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its  invocation,  forbid  its  application  here.    The  motion  will  be 
granted,  and  the  proceeding  will  be  dismissed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 


Barney  Coal  Co.  i7.  Hyche. 

Personal  Injury. 

(Decided  March  3,  1916.    Rehearing  denied  July  11,  19166. 
72  South.  433.) 

1.  Negligence;  Pleading. — Where  the  complaint  alleged  that  when  plain- 
tiff was  injured  by  a  falling  cross  tie,  plaintiff  was  walking  near  a  coal  tipple 
of  defendant,  ana  was  traveling  a  road  used  by  the  public  over  and  along 
which  people  passed  and  drove  teams,  and  the  public  generally  traveled,  it 
did  not  show  that  plaintiff  was  a  trespasser  at  the  time  he  was  injured,  and 
hence,  was  not  demurrable  as  such. 

2.  Charge  of  Court ;  Oral  Charge. — A  statement  by  the  judge  that  his 
oral  charge  should  be  considered  with  the  written  charges  given,  was  not 
improper  as  a  qualifification  of  the  oral  charge,  nor  was  it  otherwise  erron- 
eous. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Action  by  Lee  Hyche  against  the  Barney  Coal  Company  for 
damages  for  personal  injuries.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Affirmed. 

Gray  &  Wiggins,  and  Bankhead  &  Bankhead,  for  appellant 
Ray  &  CooNER,  for  appellee. 

GARDNER,  J. — Suit  for  recovery  of  damages  for  personal 
injuries,  received  by  plaintiff  while  walking  along  a  roadway 
near  a  coal  tipple  of  defendant,  and  caused  by  a  cross-tie  falling 
or  being  thrown  from  said  tipple  and  striking  plaintiff  on.  the 
head.  This  is  the  second  appeal  in  this  case.  See  Barney  Coal 
Co.  V.  Hyche,  187  Ala.  520,  65  South.  798.  The  cause  proceeded 
to  trial  upon  counts  1,  2,  A,  and  B,  and  resulted  in  judgment  for 
plaintiff,  from  which  defendant  prosecutes  this  appeal. ' 

(1)  The  argument  of  counsel  for  appellant  in  support  of  the 
demurrers  to  the  complaint  seems  to  rest  upon  the  theory  that 
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the  averments  of  the  complaint  show  plaintiff  to  have  been  a 
trespasser  and  in  such  situation  that  defendant  owed  him  no 
duty  to  keep  a  lookout  for  him  or  other  travelers  of  the  road. 
The  original  complaint  averred  that  plaintiff,  at  the  time  he  re- 
ceived the  injuries  complained  of,  was  walking  "along  a  road 
where  he  had  a  right  to  be ;"  but  there  were  several  amendments 
to  the  complaint,  and  as  last  amended  it  alleged  that  the  "road 
upon,  along,  or  over  which  he  was  traveling  was  a  road  used  by 
the  public,  and  over  and  along  which  people  drive  teams,  and  over 
and  along  which  people  pass,  said  road  being  at  the  time  a  high- 
way or  road  over  which  the  public  generally  traveled." 

There  was  but  slight  variance  between  the  averments  in  the 
first  and  second  counts  as  last  amended,  and  the  demurrers  there- 
to are  argued  as  presenting  one  point.  The  authorities  cited  in 
support  of  the  ruling  on  counts  1  and  2  as  amended  are  also 
applicable  to  counts  A  and  B.  The  complaint  was  not  subject  to 
the  demurrers  interposed. — Dunn  &  Lallande  v.  Gunn,  149  Ala. 
583,  592,  42  South.  686 ;  Lewman  Co.  v.  Andreivs,  129  Ala.  170, 
29  South.  692.  A  careful  examination  of  the  record  discloses 
that  there  was  sufficient  evidence  tending  to  support  the  material 
averments  of  each  count  of  the  complaint  for  submission  to  the 
jury,  and  a  lack  of  any  material  variance  between  the  averments 
thereof  and  the  proof.  The  affirmative  charge  requested  was 
therefore  properly  refused. 

A  few  of  the  assignments  of  error  relate  to  rulings  on  evi- 
dence, but  the  allusion  thereto  in  brief  of  counsel  for  appellant 
can  hardly  be  said  to  amount  to  an  argument  such  as  calls  for  a 
consideration  thereof  here.  We  have,  however,  examined  the 
same,  and  find  them  without  merit. 

(2)  The  portion  of  the  oral  charge  of  the  court  excepted  to 
by  defendant,  to  the  effect  that  the  written  charges  given  were 
to  be  considered  by  the  jury  in  connection  with  the  oral  charge, 
was  entirely  proper  and  free  from  error,  and  was  not  a  qualifica- 
tion of  the  oral  charge. — Callaway  &  Truitt  v.  Gay,  143  Ala.  524, 
39  South.  277, 

We  have  considered  all  questions  argued  by  counsel  for  ap- 
pellant, and  find  no  reversible  error.  The  judgment  of  the  court 
below  is  accordingly  affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 
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PER  CURIAM. — After  the  application  in  this  case  was  over- 
ruled the  certificate  of  affirmance  was  recalled  in  order  that  the 
court  might  give  the  cause  further  consideration.  It  has  been 
accordingly  reconsidered,  and  while  the  court  does  not  now  wish 
to  commit  itself  to  the  sufficiency  of  counts  1  and  2  as  amended, 
or  to  indorse  the  soundness  of  all  that  was  said  in  the  cases  of 
Dunn,  etc,  v.  Gunn,  149  Ala.  583,  42  South.  686,  and  Lewman  & 
Co.  V.  Andrews,  129  Ala.  170,  29  South.  692,  we  are  of  the  opinion 
that  the  trial  court  did  not  err  in  overruling  the  grounds  of  de- 
murrer that  were  interposed.  Hence  the  judgment  of  affirmance 
must  stand  and  the  recall  of  the  certificate  of  affirmance  is  can- 
celed. 


Stokes  V.  Hinton. 

New  Trial. 
(Decided  June  30,  1916.    72  South.  503.) 

1.  Statutes;  Retroactiye  Effect. — Acts  1915,  p.  722,  which  was  approved 
Sept.  22,  1915,  is  not  applicable  to  a  judgment  rendered  April  16,  1915, 
granting  a  new  trial. 

2.  Judgment;  Review;  New  Trial. — The  denial  of  a  new  trial  may  be  re- 
viewed without  the  entry  of  a  formal  judgment. 

3.  New  Trial;  Review. — To  review  the  denial  of  A  new  trial,  the  court's 
ruling  must  be  incorporated  in  the  bill  of  exception,  together  with  the  excep- 
tions taken  to  the  ruling. 

4.  Same;  Record. — In  order  to  review  the  denial  of  a  new  trial  the  orig- 
inal judgment  must  be  made  a  part  of  the  record  proper. 

5.  Same;  Granting. — Where  a  new  trial  is  granted,  the  judgment  entered 
upon  the  record  granting  it  must  be  shown  by  the  record,  in  order  to  review 
it,  and  the  exception  taken  to  the  court's  ruling  must  be  incorporated  in  the 
bill  of  exceptions,  as  must  the  motion  for  the  new  trial. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

Action  by  W.  C.  Hinton  against  J.  T.  Stokes.  A  judgment 
for  defendant  was  set  aside,  and  a  new  trial  granted,  from  which 
order  defendant  appeals.  Transferred  from  Court  of  Appeals 
under  section  6,  p.  449,  Acts  April  18, 1911.    Affirmed. 

The  suit  began  in  the  justice  court,  where  there  was  judgment 
■^'>r  plaintiff,  and  defendant  brought  an  appeal,  and  upon  the 
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trial  in  the  city  court  certain  evidence  as  to  the  date  when  the 
house  was  standing  and  the  timbers  thereof  had  not  been  re- 
moved was  offered  by  defendant  contrary  to  and  in  addition  to 
evidence  offered  by  him  in  the  justice  trial,  and  this  fact  is  made 
a  basis  by  plaintiff  for  the  motion  for  new  trial,  based  on  sur- 
prise, and  on  the  further  fact  that  had  be  known  that  such  evi- 
dence would  be  offered,  he  was  not  then  apprised  of  the  fact  that 
it  could  have  been  disproven  by  three  disinterested  witnesses, 
which  fact  has  come  to  his  knowledge  since  such  trial.  After 
hearing  the  evidence  the  court  entered  the  following  judgment : 

"Judgment  in  this  cause  having  been  rendered  in  favor  of  de- 
fendant, and  the  plaintiff  having  on  *  *  *  filed  in  this  court 
his  motion  for  new  trial,  and  the  same  having  been  duly  spread 
upon  the  motion  docket  of  this  court  and  said  cause  now  on  this 

*  *  *  coming  on  for  hearing  upon  said  motion  for  new  trial, 
and  the  court  having  now  duly  considered  said  motion,  and  the 
affidavits  filed  in  connection  therewith  and  evidence  thereon, 

*  *  *  it  is  the  opinion  of  the  court  that  said  motion  is  well 
taken  and  should  be  granted.  It  is  therefore  the  order  and  the 
judgment  of  the  court  that  plaintiff's  said  motion  to  set  aside  the 
verdict  and  in  arrest  of  judgment,  and  to  set  the  judgment  aside, 
and  to  grant  him  a  new  trial  in  this  cause,  be  and  the  same  is 
hereby  granted;  and  it  is  further  the  order  and  the  judgment 
of  the  court  that  said  verdict  be  set  aside,  and  also  the  said  judg- 
ment be  set  aside  and  this  cause  be  restored  to  the  odcket  for  a 
new  trial." 

This  judgment  appears  of  record  and  not  as  a  part  of  the  bill 
of  exceptions. 

W.  J.  MONETTE,  for  appellant.    Brown  &  Ward,  for  appellee. 

THOMAS,  J. —  (1)  The  appeal  is  taken  from  a  judgment 
granting  a  new  trial,  rendered  on  April  16,  1915.  The  amended 
statute,  therefore,  has  no  application  to  this  appeal. — Gen.  Acts 
1915,  p.  722. 

(2-5)  The  rule  declared  by  this  court  for  presenting  for  re- 
view the  judgment  of  the  trial  court  granting  or  refusing  a  mo- 
tion for  a  new  trial  is  as  follows :  (1)  Where  the  motion  is  over- 
ruled, no  right  is  disturbed  and  no  formal  judgment  on  the  mo- 
tion is  necessary.  In  such  case,  the  ruling  of  the  court  denying 
the  motion  must  be  shown  by  the  bill  of  exceptions,  together  with 
the  fact  that  exception  was  reserved  thereto.    The  original  judg- 
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ment,  however,  must  appear  as  a  part  of  the  record  proper. — 
So.  Ry.  Co.  V.  Nelson,  148  Ala.  88,  41  South.  1006;  Turner  v. 
Spragins,  172  Ala.  98,  55  South.  118.  (2)  Where  the  motion  is 
granted  and  the  status  of  the  original  judgment  is  disturbed,  a 
formal  judgment  is  necessary  on  said  motion,  granting  the  new 
trial,  which  judgment  must  be  shown  by  the  record  proper. — 
Ex  parte  Doak,  188  Ala.  406,  413,  66  South.  64 ;  Irby  v.  Kaigler, 
6  Ala.  App.  91,  95,  60  South.  418.  (3)  Whether  the  motion  is 
overruled  or  granted,  the  exception  taken  to  such  ruling  of  the 
court  must  be  presented  for  review  by  the  bill  of  exceptions.  (4) 
The  motion  for  a  new  trial  must  be  presented  by  the  bill  of  ex- 
ceptions. 

The  opinion  in  Kreanter  v.  Jackson  L.  Co.,  179  Ala.  225,  60 
South.  88,  would  seem  to  require  that  both  the  motion  and  the 
judgment  thereon  be  included  in  the  bill  of  exceptions,  in  order 
that  the  ruling  of  the  court  granting  a  new  trial  may  be  reviewed. 
The  statute  does  not  require  that  such  formal  judgment  be  made 
a  part  of  the  bill  of  exceptions,  but  only  the  motion.  In  the 
Kreamer  Case,  the  question  for  decision  was  the  establishment 
of  a  bill  of  exceptions,  and  it  was  there  said  that  the  trial  judge  is 
not  required  to  sign  the  purported  bill  of  exceptions  when  it  does 
not  contain  the  motion  and  the  judgment  thereon.  It  was  not 
there  intended  to  be  decided  that  such  formal  judgment  on  the 
motion  may  be  presented  for  review  by  the  bill  of  exceptions, 
rather  than  by  its  incorporation  as  a  part  of  the  record  proper. 
Similarly,  the  expression  in  Randall  v.  Worthington,  141  Ala. 
498,  37  South.  594,  is  an  inapt  statement  of  the  rule.  It  was  to 
the  effect  that,  on  an  appeal  from  a  judgment  granting  a  new 
trial,  "the  judgment  should  appear  either  in  the  transcript  of  the 
record  proper  or  be  set  out  in  the  bill  of  exceptions."  That  case 
is  modified  to  conform  to  the  statement  of  the  rule  as  herein  con- 
tained. 

After  a  careful  consideration  of  the  action  of  the  court  on 
the  motion,  we  are  of  the  opinion  that  the  evidence  clearly  and 
palpably  supports  the  ruling  of  the  trial  court. 

It  follows  that  the  pudgment  must  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  McClellan,  Mayfield,  Somerville,  and 
Gardner,  JJ.,  concur. 
Sayre,  J.,  not  sitting. 
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Giiiler  v.  United  States  C.  I.  P.  &  F.  Co. 

Injury  to  Seryant, 
(Decided  June  1,  1916.    Rehearing  denied  June  30»  1916. 

1.  Master  and  Serrant;  Injury  to  Servant;  Complaint. — ^A  complaint  un- 
der the  common  law  alleging  that  the  Injury  sustained  by  plaintiff  was  the 
proximate  result  of  the  act  of  a  fellow  servant  while  in  the  discharge  of  his 
duty  connected  with  his  employment,  which  he  was  incompetent  to  pei^orm, 
and  which  incompetency  was  loiown  to  the  master,  was  sufficient  as  against 
the  demurrer  interposed. 

2.  Same. — Under  the  provisions  of  §  5340,  Code  1907,  in  an  action  for 
perrsonal  injury  caused  by  a  fellow  servai^ty  a  defect  in  the  complaint  in  fail- 
ing to  allege  that  plaintiff  was  rightfully  where  he  was  when  injured,  could 
not  be  taken  advantage  of  on  demurrer  which  did  not  point  out  the  defects. 

3.  Appeal  and  Error;  Review;  Non  Suit. — ^Where  four  demurrers  to  the 
complaint  were  sustained,  and  the  fifth  ground  sustained,  which  caused 
plaintiff  to  take  a  non  suit,  a  review  of  the  action  of  the  trial  court  is  au- 
thorized under  §  3017,  Code  1907,  although  the  non  suit  is  not  taken  until' 
after  the  trial  court  declined  to  let  plaintiff  further  amend  his  complaint. 

Appeal  from  Birmin^gham  City  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Action  by  W.  A.  Guiler  against  United  States  Cast  Iron  Pipe 
&  Foundry  Company  for  damages  for  personal  injuries.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Plaintiff  stated  his  case  in  his  original  complaint,  claiming 
$5,000  as  damages,  for  that  defendant  was  engaged  in  the  opera- 
tion of  a  manufacturing  plant  at  North  Birmingham,  Ala.,  for  the 
manufacture  of  pipe  and  other  products  and  at  said  time  and 
place  had  in  its  employ  one  Washington,  whose  name  was  other- 
wise unknown  to  plaintiff,  as  a  laborer,  and  plaintiff  was  also  in 
the  emplojonent  of  defendant  as  a  foreman  but  said  Washington 
was  not  working  under  the  superintendence  of  plaintiff.  Plain- 
tiff avers  that  while  said  Washington  was  engaged  in  the  line 
and  scope  of  his  employment  in  screening  some  sand,  he  threw  a 
heavy  clamp  or  piece  of  iron  over  and  against  the  head  of  plain- 
tiff, striking  him  thereon  with  force  and  violence  (here  follows 
damages  inflicted).  And  plaintiff  avers  that  said  Washington 
was  incompetent  to  perform  said  labors  by  reason  of  being  about 


Digitized  by  VjOOQIC 


234  SUPREME  COURT  [Vol- 

[Guiler  v.  United  States  C.  I.  P.  &  F.  Co.] 

or  almost  blind,  and  that  said  injuries  to  plaintiff  were  caused 
proximately  by  reason  of  said  incompetency ;  and  plaintiff  avers 
that  at  and  before  the  time  of  his  said  injuries,  defendant  was  in- 
formed of  said  incompetency  of  said  Washington,  and  with  such 
information  it  negligently  retained  and  employed  said  Washing- 
ton in  said  position.  The  judgment  entry  recites  that  demurrers 
were  sustained  four  times  and  finally  it  was  ordered  and  ad- 
judged by  the  court  that  said  demurrers  be,  and  were  hereby, 
sustained.  The  plaintiff  for  the  fifth  time  offered  to  amend  the 
complaint,  and  the  court  declines  to  allow  plaintiff  to  so  amend 
unless  he  can  allege  some  new  matter,  to  which  ruling  of  the 
court  plaintiff  excepts.  Plaintiff  moves  the  court  now  to  enter 
a  nonsuit  in  said  court;  wherefore  it  is  ordered  and  adjudged 
by  the  court  that  a  nonsuit  be,  and  it  is  hereby,  entered  in  this 
cause,  etc. 

McArthub  &  Howard,  for  appellant.  Estbs,  Jones  & 
Welsh,  for  appellee. 

ANDERSON,  C.  J.— (1,  2)  The  original  complaint,  consist- 
ing of  count  1,  proceeded  under  the  common  law  and  was  not 
subject  to  the  grounds  of  demurrer  interposed  to  same,  and  which 
the  trial  court  erred  in  sustaining.  The  complaint  charged  that 
the  injury  sustained  by  the  plaintiff  was  the  proximate  result  of 
the  act  of  a  fellow  workman  while  in  the  discharge  of  a  duty  con- 
nected with  his  emplojmaent,  and  which  said  duty  he  was  incom- 
petent to  perform,  and  that  his  said  incompetency  was  known 
to  the  defendant. — First  Nat.  Bank  v.  Chandler,  144  Ala.  286,  39 
South.  822,  113  Am.  St.  Rep.  39.  It  may  be  that  the  complaint 
should  aver  that  the  plaintiff  was  rightfully  where  he  was  when 
injured,  that  is,  ih  the  discharge  of  his  duty  or  at  a  place  in 
defendant's  plant  where  he  had  a  right  to  be  when  injured,  but 
this  defect  was  not  pointed  out  by  any  of  the  demurrers  to  this 
count. — Section  5340,  Code  1907.  As  each  of  the  amended  counts 
was  added  to  meet  the  adverse  rulings  of  the  trial  court,  and  as 
the  original  complaint  was  not  subject  to  the  demurrer  inter- 
posed to  same,  it  is  needless  to  consider  the  demurrers  to  said 
amended  counts. 

(3)  We  think  that  the  judgment  entry  sufficiently  shows 
that  the  adverse  rulings  on  the  pleading  caused  the  plaintiff  to 
take  a  nonsuit  and  to  authorize  a  review  of  the  action  of  the 
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trial  court  thereupon  under  section  3017  of  the  Code.  It  is  true 
the  nonsuit  was  not  taken  until  after  the  trial  court  declined  to 
let  the  plaintiff  further  amend  his  complaint,  and  it  may  be  that 
the  action  in  declining  to  allow  the  last  amendment  should  be 
presented  by  a  bill  of  exceptions,  but  there  would  have  been  no 
occasion  to  amend  had  the  trial  court  not  improperly  sustained 
the  demurrer  to  the  complaint,  but  the  ruling  of  the  court  in 
sustaining  the  demurrer  was  the  cause  of  the  nonsuit.  This 
holding  is  not  in  conflict  with  the  case  of  Engle  v.  Patterson,  167 
Ala.  117,  52  South.  397,  as  followed  and  explained  in  the  case  of 
Berlin  Mack.  Wks.  v.  Ewart  L.  Co.,  184  Ala.  272,  63  South.  567. 
In  the  Engle  Case,  supra,  after  the  ruling  upon  the  pleading,  the 
trial  was  proceeded  with  and  an  adverse  ruling  upon  the  evidence 
caused  the  nonsuit,  and  we  held  that,  as  the  parties  had  gotten 
beyond  the  pleading  and  did  not  take  a  nonsuit  until  there  was  an 
adverse  ruling  upon  the  evidence,  the  ruling  upon  the  pleading 
did  not  cause  the  nonsuit.  Here  we  have  no  such  conditions  as 
was  presented  in  the  Engle  Case,  supra. 

We  think  that  the  appellant's  brief  is  sufficient  to  warrant  a 
consideration  of  the  rulings  assigned  as  error,  and  complies  with 
the  spirit,  if  not  the  letter,  of  the  rule.  It  does  not  state  the  facts 
or  history  of  the  case,  but  there  were  no  facts  to  state,  and  but 
one  legal  proposition  to  discuss,  which  we  think  is  so  presented 
and  argued  as  to  inform  the  court  and  counsel  for  appellee  as  to 
what  the  legal  proposition  is  and  the  argument  and  authorities 
in  support  of  same. 

The  judgment  of  the  city  court  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Maypield,  Somerville,  and  Thomas,  JJ.,  concur. 
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Montgomery  Light  &  Traction  Co.  v.  Harris. 

Injury  to  Passenger. 

(Decided  Feb.  10,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  545.) 

Carrier;  Passenger;  Contributory  Negligence;  Instruction. — A  charge 
asserting  that  if,  under  aU  the  evidence  in  this  case,  the  jury  find  that  plain- 
tiff's own  negligence  contributed  proximately,  even  in  the  slightest  degree 
to  his  fall,  plaintiff  cannot  recover,  was  properly  refused  because  assuming 
that  plaintiff  was  negligent. 

(Mayfield,  J.,  dissents.) 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Ezekiel  Harris  against  the  Montgomery  Light  & 
Traction  Company,  for  damages  for  personal  injuries.  Judg- 
ment for  plaintiff  and  defendant  appeals.  Affirmed  on  rehear- 
ing. 

RusHTON,  Williams  &  Crenshaw,  for  appellant.  Hill, 
Hill,  Whiting  &  Stern,  and  Banks,  Deedmyer  &  Birch,  for 
appellee. 

MAYFIELD,  J. — The  action  is  to  recover  damages  for  per- 
sonal injuries.  The  trial  was  had  on  two  counts,  "1"  and  "A," 
each  being  predicated  on  simple  negligence.  To  these  counts  the 
defendant  pleaded  the  general  issue,  and,  in  short  by  consent, 
contributory  negligence.  The  issues  were  found  in  favor  of 
plaintiff,  and  his  damages  assessed  at  $3,000,  and  from  the  judg- 
ment defendant  appeals. 

The  evidence  was  conflicting  as  to  whether  or  not  plaintiff 
was  guilty  of  negligence  which  proximately  contributed  to  his 
injury,  and  also  conflicting  as  to  the  nature  and  character  of  the 
injuries,  as  well  as  to  whether  all  of  these  injuries  were  the 
proximate  result  of  the  wrong  complained  of,  or  whether  they 
could  be  referred  to  the  negligence  of  the  plaintiff  subsequent  to 
the  initial  negligence  complained  of.  The  record  shows  that  each 
of  these  two  questions  was  separately  stressed  and  insisted  upon 
in  the  examination  of  witnesses,  and  in  the  argument. 
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The  defendant  requested  in  writing,  among  others,  the  fol- 
lowing charges:  "(1)  The  plaintiff  must  not  recover  any  dam- 
ages for  any  injury  or  impaired  physical  condition  that  resulted 
proximately  from  the  slightest  negligence  on  his  part,  if  you  find 
from  the  evidence  that  he  was  negligent  in  the  slightest  degree, 
and  that  such  negligence  proximately  contributed  to  the  injury." 

"(7)  If  under  all  the  evidence  in  this  case,  the  jury  find  that 
plaintiff's  own  negligence  contributed  proximately,  even  in  the 
slightest  degree,  to  his  fall,  the  plaintiff  cannot  recover." 

The  court  gave  charge  1,  but  refused  charge  7,  which  refusal 
the  defendant  assigns  and  insists  upon  as  error  to  reverse.  A 
charge  very  similar  to  charge  7  was  held  to  be  correct  in  the  case 
of  B.  R.,  L.  &  P.  Co.  V.  Bynum,  139  Ala.  389,  36  South.  736.  The 
ruling  was  criticised,  however,  in  the  case  of  the  same  appellant 
against  Fox,  174  Ala.  657,  676,  56  South.  1013,  on  the  ground 
that  the  charge  did  not  hypothesize  the  contributory  negligence 
pleaded,  as,  under  our  rulings,  only  the  particular  contributory 
negligence  pleaded  is  availing  as  a  defense.  It  would  seem  that 
the  latter  case  was  a  holding  to  the  effect  that  the  charge  was 
good  but  for  the  defect  pointed  out  in  the  opinion.  That  particu- 
lar defect  is  not  availing,  as  applied  to  the  charge  and  record  in 
question,  for  the  reason  that  contributory  negligence  was  pleaded 
in  this  case  "in  short  by  consent,"  and  hence  any  proved  negli- 
gence on  the  part  of  the  plaintiff  would  be  availing  if  it  proxi- 
mately contributed  to  the  injury.  The  charge  on  its  face  cer- 
tainly asserts  a  correct  proposition  of  law.  Such  a  charge  should 
be  given,  when  properly  requested,  in  a  case  in  which  it  is  ap- 
plicable, unless  it  can  be  refused  for  some  one  or  more  of  the 
reasons  insisted  upon  by  appellee  in  this  case,  or  for  the  reason 
pointed  out  in  Fox's  Case,  supra. 

We  have  above  shown  that  the  reason  assigned  in  Fox's  Case 
is  not  applicable  here,  and  we  will  now  notice  the  reasons  as- 
signed by  appellee  to  justify  its  refusal.  It  is  first  insisted  that 
the  charge  assumes  that  plaintiff  was  guilty  of  negligence,  and 
does  not  submit  that  question  to  the  jury.  We  are  not  impressed 
by  this  insistence.  While  the  charge  is  possibly  susceptible  of 
this  construction  or  criticism,  we  are  of  the  opinion  that  such 
construction  is  not  a  natural  or  reasonable  one,  but  rather  is  a 
strained  and  hypecritical  one.  We  are  of  the  opinion  that  it 
required  the  jury  to  find  from  the  evidence  that  plaintiff  was 
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negligent,  as  well  as  to  find  that  his  negligence  proximately  con- 
tributed to  his  injury. 

It  is  next  insisted  that  the  charge  was  in  legal  effect  covered 
by  charge  1,  which  was  given.  We  cannot  accede  to  this  argu- 
ment. Charge  1  was  intended  to  relate,  and  did  in  fact  relate  and 
refer,  to  the  negligence  of  the  plaintiff  subsequent  to  his  fall,  and 
not  to  the  negligence  of  the  defendant  alleged  to  have  caused  his 
injuries.  It  related  to  the  subsequent  care  and  treatment  of  his 
alleged  injuries,  and  to  whether  any  part  of  his  suffering,  in- 
juries, or  damages  was-  caused  by  his  subsequent  negligence. 
Charge  1  did  not,  as  did  charge  7,  relate  to  negligence  which 
proximately  contributed  to  plaintiff's  fall  in  the  defendant's  car, 
which  concurred  with  the  alleged  negligence  of  defendant,  which 
caused  the  fall  and  the  injury.  The  only  negligence  sought  to  be 
shown  on  the  part  of  the  defendant  was  in  the  sudden  stopping 
or  lurching  of  a  street  car  in  which  plaintiff  was  riding,  and 
which  caused  him  to  fall  and  to  receive  the  injury  of  which  he 
complained.  For  this  reason  the  charge  was  correctly  referable 
to  the  facts  as  well  as  to  the  issues. 

As  was  said  in  Bynum's  and  Fox's  Cases,  supra,  the  doctrine 
of  comparative  negligence  does  not  prevail  in  this  state,  and  it 
has  always  been  consistently  ruled  in  this  jurisdiction  that  in 
actions  like  the  one  in  hand  any  negligence  on  the  part  of  the 
plaintiff,  however  slight,  if  it  proximately  contributed  to  the 
injuries  complained  of,  will  defeat  an  action  for  original  simple 
negligence  on  the  part  of  the  defendant. — Arnold's  Case',  114  Ala. 
183,  191,  21  South.  954;  Holland's  Case,  91  Ala.  444,  454,  8 
South.  524, 12  L.  R.  A.  232. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

ANDEaisoN,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 

RESPONSE  TO  APPLICATION  FOR  REHEARING. 

PER  CURIAM. — On  consideration  of  the  application  for  a 
rehearing,  the  majority  of  the  court  are  of  the  opinion  that  on  the 
authority  of  Cunningham's  Case,  158  Ala.  369,  48  South.  109, 
charge  7  as  set  out  in  the  opinion  above  was  properly  refused, 
because  it  assumes  the  negligence  of  plaintiff.  Consequently  the 
application  is  granted.    The  former  judgment  of  this  court,  re- 
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versing  and  remanding  the  cause,  is  set  aside  and  annulled,  and 
the  judgment  of  the  lower  court  is  affirmed. 

Anderson,  C.  J.,  and  McClellan,  Somerville,  Gardner,  and 
Thomas,  JJ.,  concur.  Maypield,  J.,  dissents.  Sayre,  J.,  not  sit- 
ting. 


Betz,  et  al.  v.  Lovell,  et  al. 

Bill  to  Set  Aside  WiU. 

(Decided  June  8,  1916.    72  South.  500.) 

1.  Wills;  Capacity  to  Make.— An  educated,  intelligent  woman,  well  able 
to  manage  the  business  affairs  of  her  family,  had  testamentary  capacity  to 
make  her  will,  notwithstanding  she  had  a  sinking  spell  after  the  arrival  of 
the  scrivener  for  whom  she  had  sent  to  draw  her  will,  where  it  appeared  that 
in  a  few  minutes  she  regained  her  usual  mental  powers,  dictated  memoranda 
for  the  preparation  of  the  will,  suggested  that  a  close  neighbor  and  intimate 
friend  be  called  as  a  witness  to  the  will  when  it  was  prepared,  expressed  her 
satisfaction  when  the  paper  was  read  over  to  her,  and  attached  her  signa- 
ture while  sitting  up  in  bed. 

2.  Same;  Undue  Influence;  Confidential  Relations;  Burden  of  Proof. — To 

apply  the  rule  as  to  the  burden  of  proof,  which  is  the  gist  of  the  doctrine  of 
confidential  relation  in  the  law  of  wills,  there  must  be  proof  that  certain  re- 
lations existed  between  testator  and  beneficiary  upon  which  the  policy  of  the 
law  raised  the  presumption  of  undue  influence,  or  proof  that  as  a  matter  of 
fact  the  beneficiary  has  exercised  a  general  dominating  influence  over  the 
donor. 

3.  Same. — In  a  suit  to  set  aside  a  will  as  produced  by  fraud  and  undue 
influence,  the  burden  of  proof  is  shifted  to  the  beneficiary  when  evidence  of 
confidence  and  trust  probably  influencing  the  transaction  has  been  intro- 
duced, but  it  may  be  rebutted  by  proof  that  testator  had  competent,  inde- 
pendent advice,  or  by  other  evidence  that  the  transaction  resulted  from  the 
voluntary  and  well  understood  act  of  the  testator. 

4.  Parent  and  Child;  Dominence;  Presumption;  Burden  of  Proof. — Al- 
though the  relationship  of  parent  and  child  is  per  se  confidential,  yet  the 
prima  facie  presumption  is  that  the  parent  is  the  dominant  party,  and  free 
from  undue  influence,  and  in  cases  where  transactions  between  parent  and 
child  are  in  question  the  burden  is  on  complainant  to  show  that  the  prima 
facie  dominence  of  the  parent  has  been  displaced  and  the  parent  is  subserv- 
ient to  the  child. 

Appeal  from  Cullman  Chancery  Court. 
Heard  before  Hon.  James  E.  Horton,  Jr. 
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Bill  by  Henry  Betts  and  another  against  Mary  Lovell  and 
others,  to  set  aside  a  will,  and  to  annul  its  probate.  From  a  de- 
cree for  respondents,  complainants  appeal.    Affirmed. 

F.  E.  St.  John,  for  appellant.  William  E.  James,  for  ap- 
pellee. 

SAYRE,  J. — Henry  Betz  and  Celestine  Bush,  son  and  daugh- 
ter of  Catherine  Betz,  deceased,  filed  this  bill  to  set  aside  the  will 
of  their  mother  on  the  ground  that  it  had  been  procured  by  the 
undue  influence  or  coercion  of  the  defendant  Mary  Louise  Lovell, 
their  sister.  Catherine  Beatty,  a  sister,  and  Fred  Betz,  the  sur- 
viving husband  of  testatrix,  were  also  made  parties  defendant. 

Testatrix  was  72  years  of  age.  Defendant — we  mean  Mrs. 
Lovell — ^was  her  eldest  daughter.  Testatrix  was  educated,  intel- 
ligent, and  well  able  to  manage  the  business  affairs  of  the  family. 
All  the  property  stood  in  her  name,  she  had  contributed  most 
substantially  to  its  acquisition,  and  it  is  easy  to  see  that  she  dom- 
inated her  household.  Except  for  occasional  vists,  defendant  had 
been  absent  from  her  mother's  home  for  many  years.  Shortly 
before  this  will  was  made  the  daughters  were  summoned  to  the 
bedside  of  their  mother.  Defendant,  who  lived  and  earned  her 
livelihood  in  Tampa,  Fla.,  came  within  a  few  days.  The  other 
daughters  came  too,  Mrs.  Beatty  from  Birmingham  and  con- 
testant Mrs.  Bush  from  Texas ;  but  it  seems  they  stayed  only  a 
short  time.  On  the  day  after  the  arrival  of  defendant,  and  before 
the  other  came,  deceased  made  the  will  in  question.  Defendant 
testified  that  at  her  mother's  request — and  there  was  nobody  to 
dispute  the  point — she  sent  for  Buchmann  to  draw  the  will. 
Testatrix  had  had  several  sinking  or  fainting  spells  during  the 
night  before,  and  had  another  after  Buchmann's  arrival.  But 
after  a  few  minutes  she  appeared  to  regain  her  usual  mental 
powers.  Buchmann  had  attended  to  business  matters  for  her, 
and  evidently  was  an  Intelligent  and  competent  scrivener.  He 
testified  that  he  prepared  the  will  at  the  dictation  of  testatrix. 
Defendant  and  Fred  Betz  were  present  while  Buchmann  made 
memoranda  of  testatrix's  desires.  Defendant  seemed  to  be  solici- 
tous about  her  mother,  and  contestants  think  she  was  unduly 
demonstrative.  It  would  be  a  harsh  judgment  to  say  that  her 
actions  evidenced  anything  more  than  the  natural  affection  of  a 
daughter  for  a  mother  whose  life  was  supposed  to  be  drawing 
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rapidly  to  a  close.  Defendant  and  Betz  were  then  excluded  from 
the  room  while  Buchmann  went  over  the  memoranda  with  Mrs. 
Betz.  Buchmann  then  took  the  memoranda  away  to  his  office, 
prepared  the  will,  and  in  a  short  while  returned  to  have  it  exe- 
cuted. Testatrix  suggested  that  Miss  Eyer,  a  close  neighbor 
and  intimate  friend  of  long  standing,  be  called  in  as  a  witness 
with  Buchmann.  The  paper  was  then  read  over  to  her ;  she  ex- 
pressed her  satisfaction  with  it,  and  sitting  up  in  bed,  attached 
her  signature.  It  did  not  occur  to  Buchmann  or  Miss  Eyer  that 
testatrix  was  not  in  the  full  exercise  of  her  faculties.  On  the 
contrary,  they  were  of  opinion,  very  decidedly,  that  Mrs.  Betz 
was  in  full  possession  of  her  usual  mental  powers.  Defendant 
and  Fred  Betz  were  then  present.  He  did  not,  at  the  time,  seem 
to  think  anything  improper  was  going  on.  Henry  Betz  was  prob- 
ably in  the  neighborhood,  but,  considering  his  character  and 
previous  habits  of  life,  there  was  no  reason  why  testatrix  should 
have  consulted  him,  or  why  his  presence  should  have  been  desired. 
Everything  seems  to  have  been  done  in  a  most  orderly  and  nat- 
ural way.  The  instrument  itself  was  well  conceived  and  clearly 
expressed.  In  the  light  of  the  evidence,  its  dispositions  do  not 
appear  to  have  been  unnatural.  They  do  not  arouse  suspicion 
against  the  integrity  of  the  instrument. 

(1,  2)  Testatrix  survived  the  execution  of  this  will  for  two 
months.  At  times  during  this  period  she  was  able  to  leave  her 
bed  and  make  some  visits  around  the  neighborhood,  and  during 
this  time,  according  to  the  testimony  of  Miss  Eyer,  she  spoke  of 
her  will,  and  expressed  herself  as  content  that  the  matter  had 
been  arranged.  During  this  time  defendant  cared  for  her  mother 
and,  it  may  be  conceded,  took  general  charge  of  the  household. 
Still  the  fact  that  testatrix  during  this  time  expressed  satisfac- 
tion with  the  will  she  had  previously  executed  is  a  circumstance 
to  be  considered. — Taylor  v.  Kelly,  31  Ala.  59,  68  Am.  Dec.  150. 

The  foregoing  is  a  rough  sketch  of  the  facts  most  pertinent 
and  material  to  the  questions  at  issue  as  we  have  found  them 
upon  consideration  of  the  evidence.  We  have  not  attempted  to 
make  a  circumstantial  statement  of  the  evidence.  To  do  so  would 
involve  a  restatement  of  much  of  the  record,  and  would  serve  no 
useful  purpose.  The  witnesses  have  expressed  their  opinion 
rather  freely  about  the  persons  and  issues  involved;  but  these 
opinions,  except  such  of  them  as  relate  to  the  testamentary 
capacity  of  testatrix,  do  not  appear  to  be  of  much  consequence. 
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It  may  be  noted  that  Fred  Betz  denied  that  he  knew  anything  of 
the  execution  of  the  will ;  but  we  are  constrained  to  say  that  he 
was  present  on  that  occasion,  and  hence  that  the  averment  to  the 
effect  that  the  execution  of  the  will  was  kept  secret  from  the 
family  of  testatrix,  other  than  Mrs.  Lovell,  cannot  be  sustained. 
This  witness  also  expressed  sweeping  opinions  concerning  the 
character  of  defendant  and  the  extent  of  her  influence  over  testa- 
trix, and  his  testimony  is  the  mainstay  of  this  contest;  and  yet 
he  appears  on  the  record  as  a  party  defendant  to  the  bill — neces- 
sarily so,  for  in  the  probate  court  he  had  joined  in  the  petition  to 
have  the  will  admitted  to  probate.  These  circumstances,  the  fact 
that  shortly  before  this  bill  was  filed  he  made  an  affidavit  wholly 
irreconcilable  with  his  deposition  in  the  record,  and  the  general 
tone  of  his  testimony,  have  materially  impaired  his  credibility. 

(3,  4)  The  testamentary  capacity  of  deceased  cannot  be  seri- 
ously questioned.  As  for  the  technical  doctrine  of  confidential 
relations  upon  which  the  contestants  rely,  we  do  not  intend  in 
the  least  to  abate  the  wholesome  policy  of  that  doctrine  in  its 
proper  field  of  operation.  The  doctrine  had  an  extreme  applica- 
tion in  McQvsen  v.  Wilson,  131  Ala.  606,  31  South.  94.  As  we 
have  heretofore  observed,  it  is  not  a  doctrine  of  general  and  indis- 
criminate suspicion. — Curry  v.  Leonard,  186  Ala.  666,  65  South. 
362.  The  application  of  the  rule  as  to  the  burden  of  proof,  which 
is  the  gist  of  the  doctrine,  must  be  called  for  by  proof  of  certain 
relations  from  which  the  policy  of  the  law  raises  the  presumption 
of  undue  influence  or  by  proof  that  as  matter  of  fact  the  bene- 
ficiary of  the  transaction  under  inquiry  has,  in  general,  exercised 
a  dominating  influence  over  the  donor ;  but  this  burden  of  proof, 
once  shifted  to  the  donee  by  evidence  of  confidence  and  trust 
probably  influencing  the  transaction,  and,  in  the  case  of  a  will, 
by  proof  of  some  activity  on  the  part  of  the  beneficiary  in  pro- 
curing its  execution,  may  be  rebutted  by  proof  that  the  donor  had 
competent  independent  advice,  or  by  other  evidence  sufficient  to 
satisfy  the  judicial  conscience  that  the  transaction  resulted  from 
the  voluntary  and  well-understood  act  of  the  donor.— /ones  v. 
Brooks,  184  Ala.  115,  63  South.  978;  Scarbrough  v.  Scarbrougk, 
185  Ala.  468,  64  South.  105.  The  relation  of  parent  and  child  is 
per  se  confidential,  but  it  is  presumed,  prima  facie,  that  in  trans- 
actions between  them  the  parent  is  the  dominant  party,  and  that 
they  are  free  from  undue  influence,  and  in  such  cases  the  burden 
is  upon  the  complainant,  who  would  set  aside  the  transaction,  to 
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show  that  time  and  circumstances  have  reversed  the  order  of 
nature,  and  that  the  dominion  of  the  parent  has  been  displaced 
by  subservience  to  the  child. — Hawthorne  v.  Jenkins,  182  Ala. 
255,  62  South.  505,  Ann.  Cas.  1915D,  707.  These  are  familiar 
principles,  and  they  have  been  recited  simply  to  note  their  due 
consideration  in  this  cause.  Our  judgment  is  that  testatrix  was 
competent  to  make  the  will  in  question ;  that  it  does  not  appear  to 
have  been  the  result  of  undue  influence,  presumed  or  shown  in 
fact ;  that  no  fraud  or  coercion  was  practiced  upon  her ;  but  that 
the  will  must  be  given  eifect,  according  to  its  prima  facie  import, 
as  the  voluntary  and  well-understood  disposition  by  testatrix  of 
property  she  had  a  right  to  distribute  as  her  feelings,  not  unnat- 
ural in  the  circumstances,  might  dictate. 
Affirmed. 

Anderson,  C,  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Middleton  v.  Western  Union  Telegraph  Co. 

Failure  to  Deliver  Telegram. 

(Decided  June  30,  1916.    72  South.  548.) 

1.  Appeal  and  Error;  Record;  Assignments. — ^Where  the  minute  entry 
shows  no  ruling  on  demurrers  to  pleading,  the  appellate  court  cannot  con- 
sider assignments  of  error  presupposing  such  ruling. 

2.  Same;  Joint. — If  any  one  of  several  replications  was  subject  to  de- 
murrer, the  appellant  can  take  nothing  under  an  assignment  of  error  for 
sustaining  demurrers  to  replications  "1,  2,  3  and  4  respectively." 

3.  Custom  and  Usage;  Application;  Knowledge. — No  local  usage  or  cus- 
tom can  become  a  part  of  a  contract  unless  it  was  known  to  the  party  at  the 
time  of  contracting. 

4.  Same;  Effect. — A  usage  cannot,  by  implication,  nullify  the  express 
terms  of  the  contract. 

5.  Telegraphs  and  Telephones;  Transmission;  Presumption;  Residence  of 
Sendee. — When  a  message  was  handed  in  for  transmission,  there  being  noth- 
ing to  show  that  any  contrary  usage  was  in  the  contemplation  of  the  parties, 
when  the  contract  was  made,  the  presumption  is  that  the  sendee  lives  within 
the  free  delivery  limit,  or  that  the  sender  takes  the  risk  of  delivery  unless 
he  makes  arrangements  for  delivery  at  a  greater  distance. 

6.  Same;  Instructions. — Where  the  pleadings  do  not  embrace  the  issue  of 
a  usage  in  qualification  of  the  expressed  stipulations  of  the  contract,  a 
charge  asserting  that  if  plaintiff  was  not  within  the  free  delivery  limit  dur- 
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ing  the  afternoon  when  the  telegram  was  sent,  she  could  not  recover  for 
failure  or  delay  in  its  delivery  after  it  reached  the  terminal  office,  was 
proper. 

7.  Witnesses;  Examination;  Rebuttal. — Although  facts  elicited  by  a 
question  to  the  witness  on  cross  examination  by  defendant  may  not.  have 
been  admissible  as  original  evidence,  the  question  was  proper  in  explanation 
or  rebuttal  of  statements  made  by  the  witness  on  re-direct  examination. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  Mrs.  H.  V.  Middleton  against  the  Western  Union 
Telegraph  Company,  for  damages  for  failure  to  deliver  a  mes- 
sage.   Judgment  for  defendant  and  plaintiff  appeals.    Affirmed. 

Francis  M.  Lowe,  for  appellant.  Forney  Johnston,  and 
W.  R.  C.  Cocke,  for  appellee. 

SOMERVILLE,  J. —  (1)  As  the  minute  entry  shows  no  ruling 
on  demurrers  to  pleas  3,  4,  5,  and  6,  we  cannot  consider  the  first 
and  second  assignments  of  error  which  presuppose  such  a  ruling. 

(2)  The  third  assignment  is  that  the  trial  court  "erred  in  sus- 
taining the  defendant's  demurrers  to  the  plaintiff's  replications, 
1,  2,  3,  and  4,  respectively."  It  is  well  settled  under  our  practice 
that  the  appellant  can  take  nothing  under  such  an  assignment  if 
any  one  of  the  replications  in  question  was  subject  to  the  demur- 
rer directed  against  it. — Brent  v,  Baldwin,  160  Ala.  635,  49  South. 
343 ;  Ryall  v.  Pearson,  6  Ala.  App.  363,  59  South.  190.  The  rec- 
ord does  not  exhibit  replications  3  and  4,  and  we  are  unable  to 
determine  whether  one  or  both  were  subject  to  the  defects  pointed 
out.    The  assignment  is  therefore  not  sustained. 

(3)  But  if  the  assignment  were  restricted  to  replications 
1  and  2,  which  appear  in  the  record,  the  same  rule  would  be  fatal 
to  the  assignment.  Defendant's  third  plea  sets  up  a  provision 
of  the  contract  which  expressly  limits  the  undertaking  to  a  deliv- 
ery of  the  telegram  within  a  mile  of  defendant's  terminal  office. 

Replication  1  avers  a  custom  of  defendant  to  deliver  tele- 
grams beyond  its  free  delivery  limits,  and  in  the  neighborhood  of 
plaintiff's  residence  in  Birmingham,  without  requiring  prepay- 
ment of  the  extra  charge  prescribed  by  defendant's  rule.  This 
replication  was  defective  in  not  showing  that  plaintiff  or  her 
agent  had  knowledge  of  the  custom  averred,  and  that  the  contract 
was  made  with  reference  thereto ;  for  no  local  usage  can  become 
part  of  a  contract  unless  it  was  known  to  the  parties  at  the  time 
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of  contracting.— Bi/rd  v.  Beall,  150  Ala.  122,  43  South.  749,  124 
Am.  St.  Rep.  60;  Cole  Motor  Car  Co,  v.  Tebault,  72  South.  21; 
W.  U.  T.  Co.  V.  Bowman,  141  Ala.  175, 192,  37  South.  493. 

(4-6)  The  trial  judge  submitted  to  the  jury  the  determina- 
tion of  the  question  of  plaintiff's  husband's  agency  for  her  in 
sending  the  message,  and  the  question  of  defendant's  negligence 
vel  non  in  the  transmission  of  the  telegram  to  its  Birmingham 
office.  But  he  instructed  the  jury,  ex  mero  motu,  that  if  plaintiff 
was  at  no  time  within  the  free  delivery  limits  during  the  after- 
noon when  the  telegram  was  sent,  she  could  not  recover  for  fail- 
ure or  delay  in  its  delivery  after  it  reached  the  Birmingham 
office.  Under  the  pleadings  and  evidence,  this  instruction  was 
correct.  Apart  from  the  settled  rule,  that  a  usage  cannot,  by 
implication,  nullify  the  express  terms  of  a  contract  (Mobile,  etc., 
R.  R.  Co.  V.  Bay  Shore  Lbr.  Co.,  165  Ala.  610,  51  South.  956; 
Wilkinson  v.  Williamson,  76  Ala.  163),  there  is  nothing  in  the 
evidence  to  show  that  any  contrary  usage  was  in  the  contempla- 
tion of  the  parties  when  this  contract  was  made.  This  case  is 
therefore  governed  by  the  principles  declared  in  W.  U.  T.  Co.  v. 
Henderson,  89  Ala.  510,  7  South.  419,  18  Am.  St.  Rep.  148.  It 
was  there  said :  "When  a  message  is  handed  in  for  transmission, 
the  presumption  must  be,  and  is,  that  the  sendee  lives  within  the 
limits  of  free  delivery,  or  that  the  sender  takes  the  risk  of  deliv- 
ery, unless  he  makes  arrangements  for  delivery  at  a  greater  dis- 
stance.  And  handing  in  such  message,  without  explanation,  casts 
no  duty  on  the  transmitting  operator,  other  than  to  forward  the 
message  accurately,  and  with  proper  diligence.  And  it  casts  no 
duty  on  the  terminal  employee,  or  operator,  other  than  to  copy 
the  message  correctly,  and  to  deliver  it  with  all  convenient  speed, 
if  the  sendee  reside  within  the  free  delivery  limits." 

The  case  of  W.  U.  T.  Co.  v.  Bowman,  141  Ala.  175,  37  South. 
493,  cited  and  relied  upon  by  appellant,  is  clearly  distinguishable 
from  the  instant  case  by  the  variant  terms  of  the  free  delivery 
restriction  there  under  consideration,  which,  it  was  observed, 
might  be  consistent  with  a  custom  to  deliver  beyond  free  delivery 
limits  without  prepayment  of  an  extra  charge. 

IMoreover,  the  pleadings,  as  they  here  went  to  the  jury,  did 
not  embrace  the  issue  of  a  usage  in  qualification  of  the  express 
stipulations  of  the  contract,  and,  for  this  reason  alone,  the  in- 
struction complained  of  would  be  justifiable. 
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(7)  While  the  facts  elicited  by  the  question  propounded  to 
the  witness  Major,  on  cross-examination  by  defendant,  may  not 
have  been  admissible  as  independent  evidence,  we  think  the  ques- 
tion was  proper  in  explanation  or  rebuttal  of  the  witness'  state- 
ment on  his  direct  examination. 

We  find  no  error  in  the  record  of  which  appellant  can  com- 
plain, and  the  judgment  will  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 


Murphree  v.  Hanson,  et  al. 

Habeas  Corpus. 

(Decided  May  11,  1916.    Rehearing  denied  June  30,  1916. 
72  South.  433.) 

1.  Infants;  Equity  Jurisdiction. — Any  matter  affecting  a  child  may  be- 
come a  subject  of  equity  jurisdiction,  and  it  is  immaterial  whether  it  be 
brought  to  the  attention  of  the  court  by  bill,  petition,  or  application  for  writ 
of  habeas  corpus,  since  the  relief  desired  indicates  the  form  of  the  applica- 
tion. 

2.  Same;  Custody;  Interest  of  Child. — ^The  paramount  consideration,  in 
proceedings  involving  the  custody  and  care  of  infants,  is  the  well  being  and 
good  of  the  child. 

3.  Guardian  and  Ward;  Removal  of  Guardian;  Jurisdiction. — A  court  of 
equity  is  the  general  guardian  and  protector  of  all  infants  within  its  jurisdic- 
tion, and  may  remove  a  guardian,  although  he  is  appointed  by  the  probate 
court. 

4.  Infants;  Jurisdiction;  Equity. — ^Whenever  a  suit  is  instituted  for  the 
protection  of  an  infant,  either  in  person  or  estate,  the  infant  becomes  the 
ward  of  the  court,  and  the  court  exercises  over  him  and  his  estate  a  general 
supervision  and  control. 

5.  Same;  Right  of  Guardian;  Res  Judicata. — No  proceedings  concerning 
the  custody  of  an  infant  can  become  a  matter  of  res  judicata  so  as  to  affect  a 
court  of  equity  in  the  exercise  of  its  paramoimt  jurisdiction  over  the  infant 
brought  within  its  control. 

6.  Habeas  Corpus;  Parties, — In  habeas  corpus  for  the  custody  of  an  in- 
fant where  the  respondents  named  were  the  persons  intrusted  with  the  cus- 
tody of  the  infant  by  a  bank  which  had  become  and  been  appointed  the  guar- 
dian of  the  infant,  the  non  joinder  of  the  bank  as  a  party  respondent  was  not 
a  defect  of  which  respondents  could  complain,  since  they  were  asserting  the 
rights  of  the  bank  as  its  agent,  and  the  proceedings  were  to  change  the  cus- 
tody, and  not  the  guardianship  of  the  infant. 
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7.  Guardian  and  Ward;  Appointment;  Notice;  Ex  Parte. — Letters  of 
guardianship  may  be  issued  without  notice  directed  to  the  next  of  kin;  it 
being  purely  an  ex  parte  proceeding. 

8.  Same;  Appointment;  Eligibility;  Corporation. — Under  §  3518,  Vllode 
1907,  the  corporations  therein  named  may  act  as  guardians  of  the  estate,  but 
not  of  the  person  of  minors;  guardianship  of  the  person  being  a  personal  re- 
lation and  calling  for  personal  supervision  which  cannot  well  be  given  by  the 
corporation. 

9.  Same;  Letters;  Conclusiveness. — To  the  extent  that  they  purport  to 
give  a  bank  control  and  authority  over  the  person  of  a  minor,  the  letters  of 
guardianship  are  void. 

10.  Adoption;  Declaration;  Effect. — Under  §  5202,  Code  1907,  a  declara- 
tion of  adoption,  being  purely  an  ex  parte  proceeding  requiring  no  notice  or 
order,  of  court,  is  in  no  way  binding  upon  a  court  of  equity,  once  acquiring 
jurisdiction  of  the  person  of  a  child,  as  to  its  proper  custody. 

11.  Same;  Nature. — Under  said  section  the  declaration  of  adoption  is  in 
no  sense  a  judicial  act,  and  has  about  it  no  elements  of  a  judicial  decree. 

12.  Guardian  and  Ward;  Custody;  Preference  of  Relatives. — All  other 
things  being  equal,  the  relatives  of  a  minor  will  be  preferred  to  strangers  in 
awarding  his  custody,  since  §  4342,  Code  1907,  indicates  that  as  the  proper 
policy. 

13.  Same — ^Where  both  parties  who  seek  the  custody  of  a  year  old  in- 
fant, are  of  good  character,  have  about  the  same  financial  standing,  and  the 
minor  has  an  estate  of  about  $12,000  of  its  own,  things  are  so  equal  that  a 
relative  shoAld  be  preferred  to  strangers  as  its  guardian. 

14.  Habeas.  Corpus;  Pleading;  Technicality. — Mere  legal  niceties  in 
pleading  are  not  favored  in  habeas  corpus  proceedings  to  recover  the  cus- 
tody of  a  child. 

15.  Appeal  and  Error;  Review;  Trial  by  Court. — ^Where  it  appeared  that 
the  trial  court  sitting  without  a  jury,  with  the  witnesses  before  him,  took 
an  erroneous  view  of  the  law  as  applied  to  the  facts,  the  rule  that  the  judg- 
ment of  the  court  in  such  a  trial  must  have  the  effect  of  a  verdict  of  the  jury, 
is  without  effect. 

(Anderson,  C.  J.,  and  McClellan,  J.,  dissent.  Somerville,  J.,  dissents  in 
part.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  C.  Pugh. 

Petition  by  Mrs.  Willean  Murphy  against  N.  J.  Hanson  and 
others  for  the  custody  of  an  infant.  Judgment  for  respondents 
and  petitioner  appeals.    Reversed  and  rendered. 

Transferred  from  Court  of  Appeals. 

G.  M.  Edmonds  and  C.  B.  Powell,  for  appellant.  Cabaniss 
&  Bowie,  and  Albert  Browdy,  for  appellee. 

GARDNER,  J. — This  was  a  proceeding  before  the  judge  of 
the  city  court  of  Birmingham  brought  by  appellant,  Mrs.  Willean 
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Murphree,  against  N.  J.  Hanson  and  his  wife,  for  the  custody  of 
a  female  child  by  the  name  of  Lois  Patton  Spivy,  of  the  age  of 
about  one  year  and  five  months  at  the  time  of  the  filing  of  the 
petition,  January  30,  1915. 

The  mother  of  the  child  died  when  it  was  about  ten  days  old, 
and  the  father,  after  placing  the  child  with  one  or  two  other  per- 
sons for  care  and  attention,  finally  took  it  to  the  home  of  the 
respondents  under  an  agreement  to  pay  the  sum  of  $25  per 
month  for  its  keep  and  attention.  The  child  at  that  time  was 
about  five  weeks  old.  A  few  days  thereafter  the  father  also  came 
to  live  with  the  respondents  as  a  boarder.  There  he  remained 
until  about  April,  1914,  when,  on  account  of  his  physical  condi- 
tion, he  left,  to  become  a  patient  at  the  Johns  Hopkins  Hospital 
in  Baltimore,  leaving  his  child  in  the  care  of  respondents  and 
providing  for  the  monthly  payments  to  be  made  during  his  ab- 
sence. 

The  respondents  insist  that  the  father  indicated  his  desire 
that,  should  his  sickness  prove  fatal,  they  should  take  care  of  and 
provide  for  the  child.  Their  evidence  in  this  connection,  however, 
discloses  that  the  father  made  mention  of  some  of  his  people  who 
resided  in  Virginia  and  who,  he  thought,  would  like  €o  have  the 
child.  The  father  died.  He  made  no  will.  An  administrator  was 
duly  appointed,  of  his  estate,  valued  at  from  $12,000  to  $15,000, 
and  this  child  is  the  sole  heir. 

An  account  for  board,  clothing,  and  medicine  for  the  child  was 
duly  rendered,  and  was  paid  by  the  administrator  to  the  respond- 
ent N.  J.  Hanson.  A  copy  of  this  account  is  set  out  in  the  record. 
J.  E.  Spivy,  an  uncle,  and  William  Spivy,  the  grandfather  of  the 
child,  visited  Birmingham  and  saw  the  respondents  with  refer- 
ence to  the  child.  It  is  clear  from  the  record  that  the  question  of 
the  custody  of  this  child  was  being  discussed  and  considered  by 
all  the  parties  concerned.  It  also  appears  that  the  petitioner  in 
this  cause,  residing  in  the  city  of  Mobile,  is  a  sister  of  the  child's 
mother,  and  is  its  nearest  relative  residing  in  this  state.  It 
further  appears  that  others,  bearing  similar  degrees  of  relation- 
ship, as  well  as  the  child's  paternal  grandfather,  all  of  whom 
reside  without  the  state,  are  willing  that  the  petitioner  have  its 
custody  and  control  in  preference  to  themselves. 

On  September  24,  1914,  a  petition  was  filed  in  the  probate 
court  of  Jefferson  county  by  the  American  Trust  &  Savings  Bank, 
a  corporation,  seeking  to  be  appointed  the  guardian  of  the  minor, 
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Lois  Patton  Spivy.  The  petition  set  up  that  the  minor  had  no 
father  or  other  legal  guardian  residing  in  this  state,  and  that  it 
had  property  in  this  state  estimated  to  be  worth  about  $10,000. 
The  petition  was  by  the  "American  Trust  &  Savings  Bank,  a  cor- 
poration existing  under  the  laws  of  the  state  of  Alabama."  On 
September  28,  1914,  the  probate  court,  acting  upon  said  applica- 
tion, issued  letters  of  guardianship  to  the  said  "American  Trust 
&  Savings  Bank  in  and  upon  the  person,  goods,  chattels,  rights 
and  credits  of  Lois  Patton  Spivy,  a  minor." 

On  October  16,  1914,  respondent  N.  J.  Hanson  wrote  to  J.  E. 
Spivy,  the  child's  uncle,  residing  in  Clinchport,  Va.,  informing 
him  that  the  probate  court  had  appointed  said  bank  as  guardian 
of  the  child  and  of  her  estate,  and  that  respondent  could  not  let 
him  have  the  child  if  he  came  for  her. 

It  very  satisfactorily  appears  to  our  minds,  from  the  evidence 
in  this  case,  that  the  petition  of  the  bank  to  be  appointd  guardian, 
and  the  appointment  thereof,  was  at  the  instance  of  the  respond- 
ent N.  J.  Hanson.  The  negotiations  to  this  end  seem  to  have  been 
carried  on  by  George  A.  Blinn,  Jr.,  general  manager  of  the  Ex- 
celsior Laundry  of  Birmingham,  at  which  concern  the  respondent 
N.  J.  Hanson  held  a  responsible  position,  and  where  he  had  been 
working  a  great  number  of  years.  Mr.  Blinn  testified  that  he 
recommended  to  Mr.  Hanson  that  he  have  the  bank  appointed 
guardian,  and  also  recommended  to  the  bank  that  it  petition  for 
the  appointment ;  further  stating  that :  "What  I  did  in  the  mat- 
ter was  at  the  instance  of  Mr.  Hanson.  *  *  ♦  What  I  did  was 
for  the  purpose  of  helping  Mr.  Hanson  keep  the  child.  Hanson 
asked  me  to  help  arrange  for  him  to  keep  the  child.  That  is  what 
I  went  to  see  the  bank  for." 

While  there  may  be  some  slight  contradiction  of  the  above 
conclusion  that  this  appointment  was  made  at  the  instigation  of 
the  respondent  Hanson,  yet  we  think  that  the  evidence  of  this 
witness,  considered  in  the  light  of  the  facts  and  circumstances 
and  of  the  letter  written  by  the  respondent,  previously  referred 
to,  is  sufficient  to  convince  the  mind  of  the  correctness  of  the  con- 
clusion, beyond  all  reasonable  doubt.  We  do  not,  however,  con- 
sider this  a  matter  of  vital  importance,  or  indeed,  of  any  material 
importance  on  this  appeal. 

The  petitioner  saw  the  child,  when  she  was  in  Birmingham 
for  a  two  weeks'  stay,  in  July,  1914.    She  testified  that  she  saw 
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the  child  every  day,  at  the  respondents',  and  that  they  never  set 
up  any  claim  to  the  child. 

This  proceeding  was  begun  in  the  form  of  a  petition  for  the 
writ  of  habeas  corpus.  The  return  upon  the  writ  shows  that  the 
same  was  served  on  respondent  N.  J.  Hanson,  February  2,  1915, 
at  about  9 :30  a.  m.  On  the  same  day  the  said  respondent  filed  in 
the  probate  court  his  declaration  of  the  adoption  of  the  child. 
Respondent  insists  that  he  had  not  at  that  time  been  served  with 
the  writ ;  but  it  would  seem  quite  clear  from  this  record  that  even 
if  he  had  not  been  served  he  knew  that  the  petition  had  been  filed 
or  that  such  a  proceeding  would  be  immediately  instituted.  That 
this  step  was  taken  by  him  in  anticipation  of  and  by  way  of  de- 
fense to  a  proceeding  either  already  begun  or  imminent  is  quite 
clear. 

The  evidence  for  the  respondents  shows  that  when  the  bank 
was  appointed  guardian,  an  agreement  was  at  once  made  with  the 
president  of  the  bank  whereby  the  respondent  N.  J.  Hanson  was 
to  continue  to  have  the  custody  of  the  child,  holding  it,  as  it  were, 
as  the  agent  of  the  bank.  The  bank  has  had  no  assets  of  the 
minor,  the  same  having  been  in  the  charge  of  the  administrator. 
The  respondents  declined  to  surrender  the  custody  of  the  child 
to  the  petitioner  and,  by  way  of  defense,  set  up  the  appointment 
of  the  bank  as  guardian  of  the  person  as  well  as  of  the  estate  of 
said  minor,  and  that  they  held  custody  for  the  bank ;  and  further 
set  up  that  N.  J.  Hanson,  having  adopted  the  child,  was  entitled 
to  its  custody. 

Much  evidence  was  oifered  on  the  hearing,  touching  the  fitness 
of  the  respective  parties  to  have  the  care  and  custody  of  this 
child.  There  was  much  evidence  oifered  on  the  part  of  the  peti- 
tioner, going  to  show  that  the  father  of  the  child  objected  to  the 
respondents  having  any  permanent  charge  of  his  child,  because 
their  religious  faith  was  different  from  his  own.  The  evidence 
offered  by  the  petitioner  shows  that  she  is  a  woman  about  38 
years  of  age,  in  good  health,  living  comfortably  on  her  husband's 
income,  in  good  surroundings,  in  the  city  of  Mobile ;  that  she  is 
the  child's  aunt  on  its  mother's  side ;  that  she  has  a  child  of  her 
own,  about  3  years  of  age  and  a  brother  living  in  Mississippi, 
about  50  miles  from  Mobile,  who  has  children,  and  between  whom 
and  petitioner  visits  are  interchanged.  Petitioner  is  shown  to  be 
a  woman  of  good  standing  and  no  attempt  has  been  made  to  im- 
peach her. 
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The  respondent  N.  J.  Hanson  appears  to  be  a  good,  indus- 
trious citizen,  with  earning  capacity  a  little  in  excess  of  that  of 
petitioner's  husband.  He  is  shown  to  have  come  to  this  country 
from  Denmark  when  a  boy,  and  to  have  married  Mrs.  Hanson  in 
the  state  of  Iowa.  The  respondents  have  one  grown  daughter 
residing  in  the  house  with  them.  It  is  without  dispute  that  they 
have  taken  most  excellent  care  of  this  child;  and  no  doubt  re- 
spondent N.  J.  Hanson  spoke  most  truly  when  he  said,  "We  love 
it  as  our  own." 

Upon  the  conclusion  of  the  evidence  the  court  stated  that  in 
his  judgment  there  was  only  one  question  to  be  considered,  and 
that  was,  the  welfare  of  the  child ;  and  that,  being  of  the  opinion . 
that  the  child's  welfare  would  be  best  promoted  by  the  respond- 
ents retaining  its  custody,  he  denied  the  petition.  Upon  this  ap- 
peal counsel  for  appellees  insist  that  while  the  conclusion  of  the 
court  could  well  be  rested  upon  the  consideration  of  welfare  of 
the  child,  yet  it  might  also  have  been  rested  upon  the  legal  phases 
of  the  case,  viz.,  upon  the  issue  of  the  letters  of  guardianship  to 
the  bank,  and  the  adoption  proceedings. 

The  city  court  of  Birmingham  was,  upon  its  establishment, 
empowered  with  full  equity  jurisdiction;  and  that  the  judge  of 
this  court,  sitting  in  this  case,  possessed  all  the  powers  of  the 
chancellor,  is  quite  clear.  Indeed  we  do  not  understand  that  this 
proposition  is  seriously  controverted. 

(1)  In  Woodruff  v.  Conley,  50  Ala.  304,  is  the  following  lan- 
guage :  "Any  matter  affecting  a  child  may  become  a  subject  of 
chancery  jurisdiction;  and  it  is  immaterial  whether  it  is  brought 
to  the  attention  of  the  court  by  bill,  petition,  or  application  for 
the  writ  of  habeas  corpus.  The  relief  desired  generally  indicates 
the  form  of  the  application,  which  will  be  varied  by  the  court  to 
suit  the  circumstances  developed.  In  this  case,  the  mode  of  pro- 
ceeding is  adequate  for  the  purpose  designed,  and  is  proper  and 
right." 

(2)  Likewise  applicable  is  the  following  from  Pearce  v. 
Pearce,  136  Ala.  188,  190,  33  South.  883,  884 :  "In  proceedings 
of  this  nature,  involving  the  custody  and  care  of  infants,  the 
paramount  consideration  is  the  well-being  and  good  of  the  infant. 
The  rights  of  the  petitioner  and  the  defendant  in  the  petition  are 
secondary  in  consideration.  The  infant  is  regarded  as  the  ward 
of  a  court  of  chancery,  and  that  court  will  not  permit  his  well- 
being  to  be  jeopardized  by  any  judgment  in  a  previous  contest 
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between  the  father  and  mother  concerning  his  custody  and  care. 
The  court  may  by  its  decrees  change  its  custody  from  one  parent 
to  the  other,  as  the  interest  and  care  of  the  infant  may  in  the 
judgment  of  the  court  require.  The  character  and  purpose  of  the 
proceedings  here  are  different  from  an  action  where  only  the 
rights  of  the  parties  litigating  are  involved." 

See,  also,  the  recent  case  of  Hayes  v.  Hayes,  192  Ala.  280, 
68  South.  351. 

It  is  urged  by  counsel  for  appellee  that  as  the  bank  had  been 
appointed  guardian  of  the  person  of  the  ward  as  well  as  of  its 
estate,  the  bank  is  entitled  to  the  custody  of  the  ward  as  against 
strangers  or  relatives ;  that  the  guardian  stands  in  loco  parentis, 
citing  Desribes  v.  Wilmer,  69  Ala.  25,  44  Am.  Rep.  501 ;  Huie  v. 
Nixon,  6  Port.  83;  21  Cyc.  62,  among  other  authorities;  and 
that  the  appointment  of  the  bank  cannot  be  attacked  in  this,  a  col- 
lateral proceeding. 

For  the  purposes  of  this  case  it  may  be  conceded  that  this  con- 
tention presents  the  general  rule;  but  we  do  not  find  that  the 
authorities  cited  were  dealing  with  a  question  involving  the 
power  and  jurisdiction  of  a  court  of  chancery,  concerning  the 
welfare  of  a  minor  considered  as  the  ward  of  the  court,  once 
jurisdiction  attached. 

The  question  is  given  some  consideration  by  Mr.  Schouler  in 
his  work  on  Domestic  Relations,  p.  490,  where  it  is  said :  "But 
the  custody  of  infants,  as  we  have  seen,  is  a  subject  within  the 
free  discretion  of  courts  of  equity ;  and  where  the  interests  of  the 
ward  require  it,  the  care  of  his  person  will  be  committed  to 
others.  Chancery  jurisdiction  applies  in  this  respect  to  testa- 
mentary and  chancery  guardianship.  The  good  of  the  child  is 
superior  to  all  other  considerations.  Of  this  the  court  will  judge 
in  each  case  by  the  circumstances,  and  make  orders  accordingly, 
both  as  to  actual  custody  and  as  to  the  persons  who  may  have  ac- 
cess to  the  child.  ♦  ♦  ♦  The  right  of  chancery  courts  to 
regulate  the  personal  custody  of  infants  subject  to  probate  guard- 
ianship has  also  been  asserted  in  this  country.  This  principle 
determined  the  decisions  of  the  court  in  the  New  York  case  of 
People  V.  Wilcox." 

(3,  4)  That  a  court  of  equity  is  the  general  guardian  and 
protector  of  all  infants  within  its  jurisdiction  is  forcibly  ex- 
pressed by  Chief  Justice  Brickell  in  Lee  v.  Lee,  55  Ala.  590, 
wherein  is  recognized  the  power  of  such  court  to  remove  a 
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guardian,  although  he  be  appointed  by  the  probate  court.  Judge 
Brickell  said :  "The  court  of  chancery  has  original,  inherent, 
jurisdiction  to  appoint  guardians  for  infants  within  its  terri- 
torial jurisdiction,  and  to  remove  them,  whenever  the  interests 
of  the  infant  may  have  required  it.  *  *  *  Whenever  a  suit 
is  instituted  for  the  protection  of  the  infant,  either  in  person  or 
estate,  the  infant  becomes  a  ward  of  the  court,  and  the  court 
exercises  over  him  and  his  estate  a  general  supervision  and  con- 
trol. In  this  sense,  it  is  true  here,  as  in  England,  that  the  court 
of  chancery  is  the  general  guardian  and  protector  of  all  infants 
within  its  jurisdiction." — 55  Ala.  595,  599. 

The  plenary  power  of  the  chancery  court  over  minors  within 
its  jurisdiction,  involving  the  removal  of  guardians,  as  well  as  its 
power  of  control  over  the  guardian,  is  noted  in  2  Story,  Eq.  Jur.  § 
1339,  cited  in  Lee  v.  Lee,  supra,  wherein  the  author  states  that : 
"Where  the  conduct  of  the  guardian  ♦  ♦  ♦  does  not  require 
so  strong  a  measure  as  a  removal,  the  court  will,  upon  special- 
application,  interfere,  and  regulate  and  direct  the  conduct  of 
the  guardian  in  regard  to  the  custody  and  education  and  mainte- 
nance of  the  infant;  and,  if  necessary,  it  will  inhibit  him  from 
carrying  the  infant  out  of  the  country ;  and  it  will  even  appoint 
the  school  where  he  shall  be  educated." 

(5,  6)  The  minor  child  involved  in  this  controversy  is  in  the 
possession  of  these  respondents,  and  by  this  proceeding  a  court 
exercising  full  equity  powers  has  acquired  jurisdiction  of  the 
minor,  who  has  therefore  become  a  ward  of  the  court.  Had  these 
respondents  been  appointed  guardians  of  the  minor  by  the  pro- 
bate court  it  could  not  be  questioned,  consistently  with  our  deci- 
sions, that  a  court  of  equity  would  possess  inherent  plenary  power 
over  the  custody  of  this  child,  who  by  this  proceeding  became  a 
ward  of  the  court.  The  argument  is  made,  however,  that  the 
banking  corporation  is  not  a  party  to  this  proceeding,  and  that 
therefore  it  could  not  be  removed  as  guardian  over  the  custody  of 
this  minor,  and  that  a  corporation  cannot  be  bound  by  a  suit 
against  its  agent  only.  It  is  of  course  conceded  that  this  argu- 
ment presents  the  general  rule,  but  it  loses  sight  of  the  fact  that 
cases  of  this  character  are  not  to  be  included  within  the  general 
rule,  but  are  exceptions.  The  welfare  of  the  child  is  the  question 
of  paramount  importance,  the  rights  of  the  parties  to  the  litiga- 
tion being  merely  a  matter  of  secondary  consideration.  No  pro- 
ceeding concerning  the  custody  of  a  minor  can  become,  under  our 
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rule,  a  matter  of  res  judicata,  so  as  to  affect  a  court  of  equity  in 
the  exercise  of  its  paramount  jurisdiction  over  minors  brought 
within  its  control.  The  custody  of  this  child  was  placed  by  the 
bank,  or  by  its  officers,  with  these  respondents  and,  so  far  as  the 
question  here  concerned  is  involved,  they  offer  as  a  defense  the 
letters  of  guardianship  issued  to  the  bank  and  to  that  extent  seek 
to  place  themselves  in  the  bank's  stead  and  are  asserting  the 
rights  of  the  bank  in  that  regard.  It  would  seem,  therefore,  that 
neither  these  respondents  nor  the  bank  is  in  position  to  raise  the 
question  that  the  corporation  is  not  a  party.  The  removal  of  the 
bank  as  guardian,  furthermore,  is  not  here  attempted.  Its  letters 
of  guardianship  over  the  estate  of  this  minor  remain  entirely  un- 
disturbed. By  this  proceeding  a  court  of  equity  merely  changes 
the  custody  of  the  child  to  those  whom  it  deems  the  child's  wel- 
fare demands.  The  respondents,  standing  in  the  place  of  the 
bank,  present  all  the  rights  which  the  bank  itself  could  present. 
They  stand  as  agents  for  the  bank,  and,  indeed,  of  necessity,  the 
bank  can  have  custody  of  the  minor's  person  only  through  some 
delegated  agent ;  and  it  is  therefore  clear  that  this  argument  is  of 
a  technical  character,  in  no  manner  involving  any  of  the  substan- 
tial merits  of  the  cause,  and  overlooks  that  equitable  maxim  that 
"a  court  of  equity  looks  through  form  and  to  the  substance  of 
things." 

(7)  Letters  of  guardianship  may  be  issued  under  the  laws  of 
this  state,  without  notice  being  directed  to  the  next  of  kin;  it 
being  purely  an  ex  parte  proceeding.  We  are  therefore  of  the 
opinion  that  the  trial  court  had  full  power  and  authority  in  re- 
gard to  the  custody  of  the  child,  aside  from  the  question  of  the 
incapacity  of  the  bank  to  be  hereinafter  considered. 

While  our  statute  may  make  no  provision  for  the  separate  ap- 
pointment of  a  guardian  of  the  estate  and  a  guardian  of  the  per- 
son, of  the  minor,  yet  we  are  not  able  to  see  that  there  is  any  in- 
consistency in  a  rule  permitting  the  separation  of  the  two.  Such 
a  ruling  was  approved  by  the  New  York  court  in  Matter  of  Buck- 
ler, 96  App.  Div.  397,  89  N.  Y.  Supp.  206,  the  court  saying :  "The 
appointment  of  the  Knickerbocker  Trust  Company  secures  the 
safe  administration  of  the  estate  of  the  infant  and  securely  pro- 
tects his  interest  in  that  regard,  while  the  custody  of  his  person 
by  his  sister  Elizabeth  insures  his  personal  welfare." 

(8)  Appellant's  counsel  insist  that  the  appointment  of  the 
American  Trust  &  Savings  Bank,  a  corporation  organized  under 
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the  law  of  Alabama,  as  guardian  of  the  person  of  this  minor,  is 
ineffective  and  void  and  should  be  disregarded  in  this  proceeding. 
All  of  the  charter  provisions,  as  well  as  those  found  in  section 
3518  of  the  Code  of  1907,  have  been  by  us  duly  considered.  A 
careful  reading,  however,  of  this  section  of  the  Code,  as  well  as 
of  the  charter  provisions  and  legislative  authority  granted  to  the 
bank,  convinces  us  that  the  relationships  of  executor,  adminis- 
trator, guardian,  receiver,  and  such  like,  authorized  to  be  as- 
sumed, have  reference  only  to  matters  of  estate  and  concern  only 
property  interests ;  that  they  were  clearly  so  intended,  and  were 
not  designed  to  clothe  the  bank  with  authority  to  stand  in  the 
place  of  a  parent. 

The  petition  for  letters  of  guardianship  showed  upon  its  face 
that  the  petitioner  was  a  banking  corporation  organized  under 
the  laws  of  this  state,  and  the  letters  of  guardianship  likewise  so 
indicate.  As  has  been  stated  by  another,  touching  the  duties  of 
the  guardian  of  the  person  of  a  minor  ward :  "He  superintends 
his  education  and  directs  him  in  the  choice  of  a  pursuit;  and  in 
general,  he  supplies  the  place  of  a  judicious  parent." 

Necessarily  it  is  a  relationship  requiring  personal  care  and 
attention,  and,  indeed,  is  a  most  responsible  position. 

In  21  Cyc.  37,  is  the  following:  "It  has  been  held  that  a 
partnership  cannot  be  appointed  guardian.  Neither  is  a  corpora- 
tion eligible  to  appointment  unless  specially  authorized  to  accept 
such  trusts  in  its  charter.  Statutes  in  some  states,  however,  ex- 
pressly authorize  the  appointment  of  particular  corporations, 
generally  known  as  trust  companies,  as  guardians  of  minors." 

Speaking  to  this  subject,  the  author,  in  a  note,  makes  the 
following  observations :  "The  reason  for  this  rule  is  that  a  cor- 
poration in  no  case  can  be  conceived  to  act  for  the  person.  They 
keep  a  supervision  over  the  estate,  but  except  through  a  person 
whom  they  must  necessarily  appoint,  they  can  sustain  no  personal 
relation  to  the  minor.  The  corporation  as  a  guardian  of  the  per- 
son therefore  is  the  most  anomalous  relation  known  to  modern 
jurisprudence.  See,  also,  for  an  interesting  and  full  discussion  of 
this  question,  58  Cen.  L.  J.  1." 

There  are  some  authorities,  touching  more  or  less  upon  the 
question,  found  cited  in  the  article  of  the  Central  Law  Journal, 
to  which  the  author  of  the  note  directs  attention. 

(9)  It  is  insisted  by  counsel  for  appellees,  however,  that  cor- 
porations may  act  as  guardians  of  the  person,  and  that  there  are, 
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indeed,  many  institutions  organized  for  the  care  of  infant  chil- 
dren, which  are  recognized  as  proper  custodians  of  minors.  Such 
institutions  are  organized  and  established  for  that  particular  pur- 
pose, and  their  capacity  to  so  serve  is  not  questioned.  They  are 
established  as  homes  for  children  otherwise  unprovided  for,  and 
with  such  institutions  we  are  not  here  concerned.  The  corpora- 
tion here  concerned  is  a  banking  corporation,  and  was  not  organ- 
ized for  any  of  the  purposes  or  any  of  the  duties  here  undertaken 
to  be  asserted.  Indeed,  such  duties  would  be  inconsistent  and  out 
of  harmony  with  the  purposes  of  its  organization.  The  duties  of 
a  guardian  of  the  person  of  a  minor  require  personal  supervision, 
and  are  of  such  a  character  as  necessarily  could  not  be  performed 
by  the  bank  except  through  some  designated  person,  and  thus 
the  ward  could  be  shifted  from  place  to  place  and  from  person  to 
person  as  the  directing  authorities  of  the  bank  might  see  fit.  Civ- 
ilization has  long  since  discountenanced  that  doctrine  of  ancient 
Roman  law  wherein  children  were  treated  as  chattels,  and  the 
courts  of  this  day  have  no  more  important  or  sacred  duty  to  per- 
form than  to  look  after  the  proper  care  and  custody  of  minors 
coming  within  their  jurisdiction.  We  therefore  have  no  hesita- 
tion in  holding  that  the  bank  was  incapacitated,  and  was  without 
authority  to  act  as  the  guardian  of  the  person  of  this  minor,  the 
performance  of  its  duties  as  such  necessarily  having  to  be  dele- 
gated to  another.  It  is  not  merely  a  question  of  ultra  vires,  as 
appellees'  counsel  appear  to  argue,  but  more  a  question  of  inca- 
pacity and  unfitness,  appearing  upon  the  very  face  of  the  proceed- 
ings. In  so  far,  therefore,  as  the  letters  of  guardianship  purport 
to  give  the  bank  control  and  authority  over  the  person  of  this 
minor,  we  are  of  the  opinion  that  to  that  extent  they  are  void  and 
present  no  obstacle  to  the  relief  sought  in  the  petition. — Dorman 
V.  Ogboume,  16  Ala.  759.  With  these  views  as  to  the  bank's 
incapacity  to  serve  as  a  guardian  of  the  person  of  Mr.  Justice 
SOMERVILLE  does  not  agree.  This  particular  portion  of  the  opin- 
ion expresses  only  the  views  of  the  other  concurring  Justices  and 
of  the  writer. 

(10,  11)  We  have  heretofore  referred  to  the  adoption  pro- 
ceedings, wherein  the  respondent  N.  J.  Hanson  filed  in  the  pro- 
bate court  his  statement  of  the  adoption  of  this  child,  the  same 
having  been  filed  after  the  filing  of  this  petition  and,  we  think, 
for  the  evident  purpose  of  presenting  an  additional  defense  to  a 
suit  for  the  custody  of  the  child.    Counsel  for  appellees  insist 
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that  by  this  proceeding  respondent  N.  J.  Hanson,  the  adoptive 
parent,  became  entitled  to  the  custody  of  the  child — citing  Cofer 
V.  Scroggins,  98  Ala.  342,  13  South.  115,  39  Am.  St.  Rep.  54; 
Tilley  v.  Harrison,  91  Ala.  295,  8  South.  802.  The  cases  cited  in 
no  manner  involve  questions  of  a  nature  kindred  to  that  here 
under  consideration.  As  said  in  Cofer  v.  Scroggins,  supra :  "The 
primary  object  of  the  statute  would  seem  to  be,  to  allow  any 
person  to  adopt  the  child  of  another,  and  make  it  capable  of  in- 
heriting his  estate,  if  he  should  die  intestate,  or  to  change  the 
name  of  one  previously  adopted." 

And  while  the  above  authority  states  that  the  statute  has 
been  given  a  more  liberal  interpretation,  yet  such  a  proceeding  is 
purely  ex  parte,  requiring  no  notice  to  be  given  any  person,  nor 
any  order  of  the  court;  it  is  merely  a  declaration  prepared  in 
accordance  with  the  statute  and  filed  in  the  court. — Code,  §  5202. 
There  is  nothing  in  the  statute  cited  which  we  think  would  sus- 
stain  the  contention  that  such  a  declaration  of  adoption  would  be 
binding  and  effective  on  a  court  of  equity  once  acquiring  jurisdic- 
tion of  the  person  of  the  child,  as  to  its  proper  custody.  It  is  in 
no  sense  a  judicial  act  and  has  about  it  no  elements  of  a  judicial 
decree. — Prince  v.  Prince,  188  Ala.  559,  66  South.  27.  It  would 
present  an  anomalous  situation  in  our  jurisprudence,  if  such  an 
ex  parte  declaration  could  be  held  to  be  binding  and  conclusive  on 
a  court  of  equity,  as  to  the  custody  of  a  minor  child.  We  cannot 
subscribe  to  such  a  doctrine. 

These  two  contentions,  therefore,  presented  as  impediments 
to  the  relief  sought  in  the  petition,  we  hold  to  be  without  merit 
and  to  present  no  obstacle  to  the  relief  prayed.  Such  also  seems 
to  have  been  the  conclusion  of  the  court  below,  as  it  denied  the 
petition  on  the  sole  ground  that  the  court  deemed  it  best  for  the 
welfare  of  the  child  that  it  remain  with  the  respondents.  The 
character  and  standing  of  the  petitioner  and  of  the  respondents, 
in  the  respective  communities  where  they  reside,  appear  to  be 
good.  None  of  the  parties  are  shown  to  be  people  of  means,  but 
respondent  N.  J.  Hanson  appears  to  have  an  income  to  some  ex- 
tent in  excess  of  that  of  the  husband  of  the  petitioner.  It  is 
shown,  however,  beyond  dispute,  that  the  child  in  question  is  sole 
heir  to  an  estate  of  value  estimated  to  be  from  $12,00  to  $15,00, 
and  that  it  should  therefore,  at  least  for  a  long  time  to  come,  be 
more  or  less  independent  of  any  one  from  a  financial  standpoint. 
The  question  of  the  comparative  financial  standing  of  the  respec- 
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tive  parties  to  this  suit  is  therefore  of  little  importance  on  this 
appeal.  Nor  can  the  question  of  religious  belief  receive  any  con- 
sideration at  our  hands.  We  deal  with  the  case  upon  its  legal 
principles  only.  This  much  is  said  in  response  to  some  of  the 
arguments  offered  in  the  case. 

(12)  There  is  some  evidence,  as  previously  noted,  tending 
to  show  that  the  father  of  the  child,  who  was  of  a  different  re- 
ligious belief  from  that  of  the  respondents,  expressed  a  desire 
that  the  child  be  not  brought  up  in  their  faith.  It  has  been  held 
that  the  expressed  wishes  of  a  deceased  parent,  as  to  the  religious 
education  of  his  child,  should  be  by  the  court  given  due  considera- 
tion.— 21  Cyc.  34.  The  i:esult  of  this  appeal,  however,  is  not 
influenced  by  consideration  of  any  such  expressed  wish  if  such 
there  was ;  and  that  question  is  therefore  unimportant  here.  The 
respondent's  relation  to,  and  acquaintance  with,  this  child  arose 
from  the  simple  business  arrangement  that  they  should  care  for  it 
at  so  much  per  month.  Petitioner  is  one  of  the  child's  nearest 
relatives;  she  is  a  woman  of  good  character,  and  has  a  child  of 
her  own,  about  the  age  of  the  child  in  question.  It  is  recognized 
as  a  general  rule  that,  other  things  being  equal,  the  relatives  of  a 
minor  will  be  preferred  to  strangers. — ^21  Cyc.  35,  and  note.  The 
sympathy  and  sustaining  force  which  blood  relationship  always 
feels  and  exercises  was  recognized  in  DesHbes  v.  Wilmer,  supra, 
where  the  writer  of  the  opinion.  Judge  Stone,  concluded  this 
thought  by  saying :  "I  think  it  would  have  been  better  for  the 
children,  all  things  considered,  if  they  had  been  restored  to  their 
^kinsman  according  to  the  flesh.' " 

Preference  for  near  relationship  is  also  shown  by  the  provi- 
sions of  section  4342  of  the  Code,  where  the  probate  judge,  in  a 
case  where  there  were  two  or  more  applicants  for  the  guardian- 
ship of  a  minor,  is  directed  to  prefer  that  person  who  is  of  the 
nearest  relationship.  See,  also,  in  this  connection,  Boylan  v. 
Kohn,  172  Ala.  275,  55  South.  127 ;  Hernandex  v.  Thomas,  50  Fla. 
522,  39  South.  641,  2  L.  R.  A.  (N.  S.)  203,  111  Am.  St.  Rep.  137, 
7  Ann.  Cas.  446.  It  is  the  recognized  rule  in  this  state,  in  cases 
of  this  character,  that  the  welfare  of  the  child  is  of  paramount 
importance,  the  interests  of  the  parties  to  the  suit  being  of  sec- 
ondary consideration. — Hughes  v.  Hayes,  supra;  Montgomery  v. 
Hughes,  4  Ala.  App.  245,  58  South.  113.  By  this  it  is  not  meant, 
however,  that  the  question  of  blood  relationship  should  be  ignored 
and  the  matter  of  the  financial  or  material  welfare  alone  be  con- 
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sidered.  All  things  being  equal,  relatives  should  be  preferred  to 
strangers.  The  contrary  rule  would  permit  a  wealthy  stranger  to 
deprive  a  near  relative  of  the  care,  custody,  and  control  of  the 
child,  merely  because  he  happens  to  be  possessed  of  greater  flhan- 
cial  advantages. 

(13)  In  the  instant  case,  we  have  considered  the  character 
of  the  respective  parties  as  having  been  established  as  good,  with 
but  little  difference  in  their  financial  standing.  We  have  also 
pointed  out  that  the  estate  of  this  minor  should  be  entirely  suf- 
ficient for  its  own  support.  Certainly,  then,  to  say  the  least  of  it, 
all  things  are  entirely  equal  here ;  and  the  relative  should  be  pre- 
ferred over  strangers.  The  care  of  this  infant  having  been  com- 
mitted to  the  respondents  in  a  purely  business  transaction,  we 
are  unable  to  see  any  sound  reasoning  why  their  relation  to  the 
infant  should  be  turned  to  any  such  great  advantage  as  to  give 
them  the  preference  over  the  blood  kin  in  the  question  of  custody 
and  control.  That  the  respondents,  who  have  now  had  the  child 
for  some  little  time,  have  learned  to  love  it  as  their  own,  is  but 
natural;  and  considering  the  frailties  of  human  nature,  their 
efforts  to  keep  the  child,  under  the  circumstances,  cannot  justly 
be  the  subject  of  adverse  criticism.  In  their  fondness  for  the  lit- 
tle one  they  may  have,  as  is  often  the  case,  allowed  their  affections 
to  overcome  their  better  judgment. 

(14)  There  are  some  questions  presented  in  the  pleadings 
which  we  have  brushed  aside,  as  immaterial  to  be  considered  on 
this  appeal.  The  issues  were  sufficiently  presented  to  call  into 
exercise  the  full  jurisdiction  of  the  chancellor  over  the  custody  of 
this  minor,  and  mere  legal  niceties  in  pleading  are  not  to  be  fa- 
vored in  a  case  of  this  character.  There  were  also  a  few  ques- 
tions raised  in  the  evidence  which  we  likewise  consider  as  imma- 
terial to  the  result  of  this  appeal,  and  these  are  therefore  not 
determined. 

(15)  Appellees'  counsel  argue  that  as  this  case  was  tried  by 
the  court  with  the  witnesses  before  him,  the  judgment  of  the 
court  must  have  the  effect  of  the  verdict  of  a  jury ;  and  that  in 
such  cases  the  judgment  should  not  be  disturbed  unless  the  pre- 
ponderance of  the  evidence  against  it  is  so  decided  as  to  clearly 
convince  the  court  that  it  is  wrong:  and  unjust. — By^iel  v.  Ex- 
change Bank,  180  Ala.  576.  61  South.  277;  Pinckard  v.  Cassels, 
195  Ala.  353.  70  South.  153 :  Mclntyre  Co,  v.  Jackson,  165  Ala. 
268,  51  South.  767,  138  Am.  St.  Rep.  66 ;  Woods  v.  Potts,  140  Ala. 
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425,  37  South.  253.  In  this  case,  however,  we  think  it  quite  clear, 
from  an  examination  of  the  record  and  from  the  languagre  of  the 
court  in  stating  his  conclusion,  that  the  trial  court  failed  to  give 
due  consideration  to  the  question  of  blood  relationship  which  we 
have  here  discussed ;  and  if  it  appears  that  the  trial  court  took  an 
erroneous  view  of  the  law  as  applied  to  the  facts  before  him,  the 
above-stated  rule  will  of  course  be  without  application.  In  addi- 
tion to  this,  when  the  case  is  stripped  of  its  legal  defense  as  to  the 
questions  of  guardianship  and  adoption,  there  is  little  of  dispute 
between  the  parties  upon  those  questions  which  are  considered 
most  material,  or  of  prime  importance,  in  cases  of  this  character. 
We  are  persuaded,  upon  a  most  careful  examination  of  this  rec- 
ord, that  the  trial  court  reached  an  erroneous  conclusion,  and  that 
the  petitioner  should  have  been  awarded  the  custody  of  this 
child. 

The  judgment  of  the  court  will  therefore  be  reversed,  and  one 
will  be  here  entered,  granting  the  relief  prayed  in  the  petition 
and  awarding  the  custody  of  the  child  to  the  petitioner. 

Reversed  and  rendered. 

Maypield,  Sayre,  Somerville,  and  Thomas,  JJ.,  concur. 
Anderson,  C.  J.,  and  McClellan,  J.,  dissent. 

McCLELLAN,  J. —  (dissenting). — This  is  a  petition  for  ha- 
beas corpus  to  effect  the  delivery  to  the  petitioner  of  an  infant, 
without  parents,  now  in  the  custody  of  the  respondents,  who 
have  the  charge  and  care  of  the  child  under  the  authority  of  the 
American  Trust  &  Savings  Bank,  an  Alabama  corporation,  that 
was  regularly  appointed  the  guardian  of  the  child's  person  and 
estate  by  the  probate  court  of  Jefferson  county.  The  decree  of 
the  probate  court  proceeds  from  an  indubitable  jurisdiction  in  the 
premises.  The  custody  of  this  child  is  under,  and  alone  attrib- 
utable to,  and  must  be  protected  by,  the  decree  constituting  the 
bank  the  guardian  of  the  child.  If  the  decree  is  not  void,  so  that 
its  nullity  may  be  disclosed  even  in  a  collateral  proceeding  such 
as  this  is  (Brinster  v.  Compton,  68  Ala.  299),  then  habeas  corpus 
cannot  avail  to  disturb  the  custody,  a  status  established  by  the 
probate  court.  Code,  §  7032,  puts  that  question  beyond  all  doubt. 
It  reads:  "No  court,  chancellor,  or  judge,  on  the  return  of  a 
writ  of  habeas  corpus,  has  authority  to  inquire  into  the  regu- 
larity or  justice  of  any  order,  judgment,  decree,  or  process  of 
any  court  legally  constituted.     ♦     ♦     ♦" 
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Not  even  a  chancellor  can  inquire,  on  a  hearing  of  a  petition 
for  habeas  corpus,  into  the  regularity  or  justice  of  an  order, 
decree,  judgment  or  any  process  made,  rendered,  or  issued  by  a 
court  of  competent  jurisdiction.  If  the  custody  of  the  child  is 
ill-advised,  the  remedy,  provided  by  statute,  is  in  the  court  ap- 
pointing the  trust  company  the  guardian  of  the  child.  That  de- 
cree, entered  under  a  full  jurisdiction  to  so  pronounce,  cannot 
be  soundly  subverted  or  annulled  in  any  respect  by  or  in  a  purely 
collateral  attack  upon  a  status  established  by  it.  This  result  from 
elementary  consideration.  In  the  absence  of  a  living  parent,  the 
custody  of  a  child  is  with  and  must  be  committed  to  the  regularly 
appointed  guardian. — Code,  §  4339.  See  Code,  §  4338,  where  the 
minor  over  14  years  of  age  is  empowered  to  nominate  the 
guardian.  In  New  York  there  may  be  one  guardian  of  the  estate 
of  the  minor  and  another  of  the  person.  That  is  because  positive 
law  has  so  prescribed.  Section  2821  of  the  New  York  Code  of 
Civil  Procedure,  3  Stover's  Anno.  Code,  provides : 

"The  same  person  may  be  appointed  guardian  of  an  infant 
in  both  capacities ;  or  the  guardianship  of  the  person  and  of  the 
property  may  be  committed  to  different  persons." 

This  statutory  regulation  accounts  for  the  ruling  made  in 
Matter  of  Buckler,  96  App.  Div.  397,  89  N.  Y.  Supp.  206.  We 
have  no  such  statute ;  hence  it  is  a  mistake  to  accept  as  any  meas- 
ure of  authority  the  decision  of  the  New  York  court  in  the  Matter 
of  Buckler,  supra,  cited  and  relied  on  in  the  opinion  of  the  ma- 
jority. 

The  trust  company  which  the  probate  court  of  Jefferson 
county  constituted  the  guardian  of  this  parentless  infant  was  au- 
thorized and  empowered  by  law  to  be  appointed  guardian  of  this 
infant.— Acts  1900-01,  p.  1396  et  seq.,  §  4,  p.  1397;  Code,  §  3518. 
Surely,  in  view  of  the  express  charter  powers  conferred  on  the 
institution  appointed  by  the  probate  court  to  be  the  guardian  of 
this  infant,  it  cannot  be  soundly  held  that  the  probate  court  was 
not  authorized  to  appoint  the  corporation  a  guardian,  thereby 
necessarily  vesting  in  it  the  right  to  the  custody  of  the  child, 
unless  it  can  be  affirmed  that  the  Legislature  is  powerless  to 
authorize  the  creation  of  trust  companies,  or  to  create  trust 
companies,  that  may  serve  as  guardians  of  the  persons  and 
estates  of  infants.  There  is  no  such  restraint  upon  the  legislative 
power  written  in,  or  to  be  implied  from,  our  organic  law.  It  is, 
as  I  view  it,  a  very  serious  matter  to  affirm,  without  constitu- 
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tional  warrant  therefor,  that  the  Legislature  is  powerless  to 
create  corporations  to  do  a  trust  business  and  to  serve  as  guard- 
ians of  the  persons  of  parentless  minors,  resident  of  this  state. 

In  my  opinion  the  relief  sought  through  the  writ  of  habeas 
corpus  was  correctly  denied,  upon  the  ground  indicated. 


Plunkett  r.  Dendy,  et  al. 

Assumpsit. 
(Decided  June  30,  1916.    72  South.  525.) 

1.  Appeal  and  EIrror;  Jad^meiit  to  Support. — A  judgment  entered  upon  a 
motion  made  by  a  defendant  for  a  discontinuance  granting  the  motion  and 
awarding  costs  is  such  a  final  judgment  as  will  support  an  appeal. 

2.  Landlord  and  Tenant;  Rent;  Lien. — ^Where  the  landlord  levied  upon  the 
crops  of  his  sub-tenant  without  first  exhausting  the  crops  of  the  chief  ten- 
ant, the  levy  may  be  vacated  on  motion  at  the  next  following  term  of  the 
court,  under  §  4744,  Code  1907. 

3.  Same;  Property  of  Sub-tenant* — ^Although  the  attachment  for  rent 
names  only  the  tenant  in  chief,  yet  a  sub-tenant's  crop  may  also  be  levied 
upon  if  any  deficiency  exists  after  exhausting  the  crop  of  the  tenant  in  chief. 

4.  Same;  Burden  of  Proof. — ^To  establish  a  right  to  levy  upon  the  crops 
of  a  sub-tenant  for  unpaid  rent,  a  landlord  has  the  burden  of  showing  that 
the  crops  of  the  chief  tenant  were  insufificient  to  satisfy  his  claims. 

5.  Same;  Sub- Lease. — There  is  no  privity  of  contract  between  a  landlord 
and  a  sub-tenant. 

6.  Same;  Form;  Action. — An  attachment  for  rent  by  the  landlord  against 
his  tenant  in  chief  and  sub-tenants,  is  a  joint  action  ex  contractu. 

7.  Same;  Plea. — The  allegation  that  the  chief  tenant  did  not  raise  a  crop 
sufficient  to  satisfy  the  demands  for  rent,  does  not  bring  the  case  within 
§  4744,  Code  1907,  authorizing  a  levy  upon  the  crops  of  a  sub-tenant  for  any 
deficiency  of  rent  after  the  crops  of  the  chief  tenant  had  been  exhausted. 

8.  Parties;  Striking  Out;  Amendment. — Under  §  5367,  Code  1907  defen- 
dants improperly  joined  may  be  stricken  out  without  discontinuing  the  ac- 
tion, irrespective  of  whether  the  misjoinder  appears  upon  the  record,  or 
upon  the  evidence. 

9.  Same. — Where  the  landlord's  action  for  rent  begun  by  attachment  im- 
properly joined  the  sub-tenant  with  the  tenant  in  chief,  it  may  be  amended 
by  striking  out  the  sub-tenants  without  working  a  discontinuance  of  the 
action  as  to  the  chief  tenant. 

Appeal  from  Cullman  Circuit  Court. 
Heard  before  Hon.  Robert  C.  Brickell. 
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Action  by  W.  A.  Plunkett  against  E.  G.  Dendy  and  others,  to 
enforce  a  landlord's  lien  for  rent,  in  which  sub-tenants  were 
joined  with  the  chief  tenant.  From  a  judgment  of  discontinuance 
granted  because  of  the  striking  of  the  sub-tenant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Transferred  from  Court  of  Appeals. 

W.  E.  James,  George  H.  Parker  and  Eyster  &  Eyster,  for 
appellant.  A.  A.  Griffith  and  Callahan  &  Harris,  for  ap- 
pellees. 

THOMAS,  J. — The  judgment  from  which  the  appeal  is  taken, 
after  setting  out  the  several  interlocutory  orders  made  by  the 
court,  concludes  as  follows:  "Thereupon  the  defendant  E.  G. 
Dendy  moves  the  court  for  a  discontinuance  in  this  cause,  which 
motion  being  submitted  to  the  court  and  duly  considered  and 
understood  by  the  court,  it  is  ordered  and  adjudged  by  the  court 
that  said  motion  be  and  hereby  is  granted.  It  is  further  ordered 
and  adjudged  by  the  court  that  the  defendants  have  and  recover 
of  the  plaintiff  W.  A.  Plunkett  the  costs  of  this  suit  in  this  behalf 
expended,  for  which  let  execution  issue." 

(1)  Is  this  a  final  judgment  that  will  support  an  appeal?  It 
has  long  been  declared  by  this  court  that  if  the  judgment  falls 
short  of  being  a  finding  and  adjudication,  complete  and  certain, 
of  the  court,  but  is  in  effect  a  memorandum  which  indicates  no 
more  than  that  judgment  was  rendered,  it  cannot  be  sustained  as 
the  final  consideration  and  determination  of  the  court. — Tom- 
beckbee  v.  Godbold,  3  Stew.  240,  20  Am.  Dec.  80 ;  Hinson  v.  Wall, 
20  Ala.  298 ;  Speed  v.  Cocke,  57  Ala.  209 ;  Bell,  et  al.  v.  Otts,  101 
Ala.  186,  13  South.  43,  46  Am.  St.  Rep.  117;  1  Freeman  on  Judg- 
ments (4th  Ed.)  §  2.  In  the  following  cases  minute  memoranda 
were  held  not  final  judgments  that  would  support  an  appeal; 
Speed,  et  al.  v.  Cocke,  supra;  Bell,  et  ah  v.  Otts,  supra;  Barne- 
mann  v.  Morrison,  132  Ala.  638,  32  South.  649 ;  Chamberlain  v. 
M.  F.  &  0.  Co.,  137  Ala.  187,  33  South.  822 ;  Wallace  v.  Crosth- 
wait,  139  Ala.  529,  36  South.  622 ;  Clarady  v.  Abraham,  174  Ala. 
130,  56  South.  720.  In  Moore  v.  N.  C.  &  St.  L.  Ry.,  137  Ala.  495, 
34  South.  617,  the  following  was  held  a  final  judgment :  "On  this, 
the  18th  day  of  November,  1902,  come  the  parties  by  attorney, 
and  the  plaintiff  demurs  to  defendant's  pleas.  It  is  considered 
and  adjudged  by  the  court  that  the  demurrers  be,  and  the  same 
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are  hereby,  overruled.  Issue  being  joined,  come  a  jury  of  good 
and  lawful  men,  to  wit,  'W.  H.  Scarbrough  and  11  others,  who, 
being  duly  sworn  and  charged  according  to  law,  upon  their  oaths 
do  say:  "We  the  jury  find  in  favor  of  the  defendant."  It  is 
therefore  considered  by  the  court  that  the  defendant  go  hence  and 
recover  of  the  plaintiff  the  costs  in  this  behalf  expended,  for 
which  let  execution  issue.  It  is  further  considered  by  the  court 
that  the  plaintiff  have  30  days  in  which  to  prepare  and  have 
signed  his  bill  of  exceptions.'  " 

In  Jasper  Merc.  Paper  Co.  v.  O'Rear,  112  Ala.  247,  20  South. 
583,  it  is  said :  "The  mere  copying  into  what  purports  or  was 
intended  to  be  a  judgment  entry  of  memoranda  made  on  the 
docket  by  the  judge,  such  as,  'plaintiffs  demurrer  to  the  fourth, 
fifth,  and  sixth  pleas  overruled,  and  demurrers  to  other  pleas  sus- 
tained,' is  not  sufficient  as  a  judgment  of  the  court  upon  the  de- 
murrers. There  should,  in  all  cases,  be  a  formal  entry  of  the 
submission  on  demurrers  to  specified  pleadings,  a  recital  of  con- 
sideration thereof  by  the  court,  and  a  formal  adjudication,  such 
as,  'It  is  therefore,  considered  and  adjudged  by  the  court  that  the 
demurrers,  etc.,  be,  and  they  are  hereby,  overruled,'  or  sustained, 
as  the  case  may  be." 

In  Ex  parte  Hendree,  et  al.,  49  Ala.  360,  it  was  held  that, 
where  a  cause  is  dismissed  and  final  judgment  is  rendered  against 
one  of  the  parties  for  costs,  an  appeal  will  lie. — Davis  v.  Mc- 
Colloch,  et  al,  191  Ala.  520,  67  South.  701. 

While  the  judgment  in  the  case  was  not  final  as  between  the 
parties  on  the  issue  presented,  it  was  final  in  that  it  supports  an 
appeal.  The  plaintiff  had  demurred  to  the  defendants'  motion  to 
vacate  the  attachment  levy,  and  the  court  overruled  the  demur- 
rer ;  to  his  answer  to  the  motion  of  defendants  the  court  sustained 
the  demurrer,  and  allowed  plaintiff  to  amend  the  affidavit  on 
which  the  attachment  issued.  The  plaintiff  "moved  the  court  to 
amend  the  attachment  bond,"  which  motion  was  denied.  There- 
upon the  defendant,  E.  G.  Dendy,  moved  the  court  "for  a  discon- 
tinuance in  this  cause,"  which  motion  was  submitted  and  duly 
considered,  whereupon  it  was  ordered  and  adjudged  by  the  court 
that  said  motion  for  a  discontinuance  "be  and  the  same  is  hereby 
granted,"  with  costs,  for  which  execution  might  issue.  It  is  thus 
clear  that  the  plaintiff  could  not  proceed  further  in  the  lower 
court,  and  that  the  judgment  entry  discloses  the  submission,  con- 
sideration, and  final  decision  of  the  right  to  further  procedure  by 
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plaintiff  against  the  defendants,  and  that  the  plaintiff  was  taxed 
with  the  costs  there  incurred.  A  consideration  of  the  several 
authorities  pointed  out  above  shows  them  to  sustain  the  finality 
of  this  judgment  to  support  an  appeal.  This  is  in  consonance 
with  the  authorities  collected  and  the  conclusion  reached  in  De 
Graff enried  v.  Breitling,  192  Ala.  254,  68  South.  265. 

The  plaintiff's  suit  by  attachment  was  against  the  tenant  in 
chief,  E.  G.  Dendy,  and  his  subtenants,  Tom  Dendy,  Lee  Dendy, 
and  Gaines  Williams  and  John  Teague.  The  affidavit  on  which 
the  writ  issued  recites,  among  other  things,  that :  .  The  "said 
E.  G.  Dendy  is  the  tenant  of  W.  A.  Plunkett  in  chief,  and  Tom 
Dendy,  Lee  Dendy,  Gaines  Williams,  and  John  Teague  are  the 
subtenants  of  the  said  E.  G.  Dendy,  and  they  owe  the  said  W.  A. 
Plunkett  for  rent  and  advances  past  due,  and  they  have  failed 
to  pay  the  same  after  demand  made,  and  that  there  is  good  cause 
to  believe  that  the  tenant  in  chief  and  his  subtenants  are  about 
to  remove  from  the  premises,  or  otherwise  dispose  of  a  part  of  the 
crops,  without  paying  such  rent  and  advances,  and  without  con- 
sent of  the  landlord,  the  said  W.  A.  Plunkett,  and  that  this  at- 
tachment is  not  sued  out  for  the  purpose  of  vexing  or  harassing 
the  defendants." 

The  writ  directed  the  sheriff  to  attach,  of  the  estate  of  the 
defendants,  "so  much,"  to  wit :  "All  the  crops  of  com  and  cotton 
and  other  produce  raised  by  E.  G.  Dendy,  tenant  in  chief,  and 
Tom  Dendy,  Lee  Dendy,  Gaines  Williams,  and  John  Teague,  sub- 
tenants of  the  said  E.  G.  Dendy,  which  said  crops  were  raised  on 
the  following  lands"  [describing  them] ,  etc. 

The  crop  so  levied  upon  was  replevied  by  the  defendants  in 
attachment. 

On  the  trial,  defendant  E.  G.  Dendy  moved  the  court  to  quash 
said  writ  of  attachment  on  the  ground,  among  others,  that  it 
affirmatively  appeared  that  the  attachment  was  erroneously  is- 
sued against  the  defendant,  E.  G.  Dendy,  and  his  subtenants. 
Defendants,  the  four  named  subtenants,  moved  to  vacate  the  levy 
and  quash  the  attachment  writ  because  the  property  levied  upon 
was  grown  upon  lands  sublet  to  them  by  E.  G.  Dendy,  and  the 
crop  of  E.  G.  Dendy,  the  tenant  in  chief,  had  not  been  exhausted 
to  satisfy  the  alleged  rent  due  the  plaintiff.  By  way  of  answer 
to  the  subtenant  defendant's  motion,  the  plaintiff  said  that  the 
tenant  in  chief  did  not  make  on  the  lands  of  the  plaintiff  a  crop 
sufficient  to  satisfy  plaintiff's  demand,  and  that  it  was  necessary 
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to  levy  upon  the  crops  of  the  said  subtenants  in  order  to  satisfy 
plaintiff's  demand.  The  court  sustained  defendants'  demurrer  to 
the  plaintiff's  answer  to  the  subtenants'  motion  pointing  out  the 
failure  to  allege  such  exhaustion  of  the  crop  of  the  tenant  in 
chief,  in  the  collection  of  his  claim  for  rent  and  advances.  On 
account  of  such  adverse  ruling,  plaintiff  amended  the  attachment 
affidavit  by  striking  out  the  names  of  the  subtenants,  and  moved 
the  court  for  a  like  amendment  of  the  attachment  writ  to  con- 
form to  the  amended  attachment  affidavit,  which  motion  of 
plaintiff  th€  court  overruled.  There  being  no  evidence  intro- 
duced, the  defendant  E.  G.  Dendy  moved  the  court  for  a  discon- 
tinuance, which  was  granted.  The  plaintiff  duly  excepted  to  this 
action  of  the  court,  and  takes  this  appeal. 

The  motion  to  vacate  being  timely,  if  the  subtenants  were 
improperly  joined  as  defendants  in  attachment,  was  such  im- 
proper joinder  an  amendable  defect?  Appellees  contend  that, 
inasmuch  as  the  action  was  ex  contractu  against  all  the  defend- 
ants jointly,  and  all  the  defendants  were  properly  served  and 
brought  into  court,  the  attachment  affidavit,  bond,  and  sheriff's 
return  were  not  amendable,  and  the  attempted  amendment  by- 
striking  out  the  subtenants  worked  a  discontinuance.  That  is  to 
say,  an  amendment  striking  out  one  of  the  parties  defendant, 
without  the  introduction  of  testimony  showing  the  necessity  for 
such  action,  by  reason  of  some  personal  defense  applicable  to 
that  defendant,  and  inapplicable  to  the  others,  will  operate  as  a 
discontinuance  of  the  entire  cause.  The  statutory  provision  for 
levy  on  the  crops  of  subtenants,  when  an  attachment  or  other 
process  is  sued  out  by  the  superior  landlord  or  his  assignee,  for 
the  enforcement  of  the  lien  of  the  landlord,  requires  that  the  crop 
of  the  tenant  in  chief  must  be  first  exhausted  before  levy  is  made 
on  the  crop  of  the  subtenant,  but  provides  that  if  the  tenant  in 
chief  makes  no  crop,  or  if  the  crop  made  by  him  is  not  sufficient 
to  satisfy  the  plaintiff's  demand,  then  a  sufficient  amount  of  the 
crop  of  the  subtenant  may  be  levied  on  to  satisfy  the  deficiency; 
and  any  levy  made  in  violation  of  this  statute  may  be  vacated  on 
motion,  at  the  first  term  of  the  court  thereafter. — Code  1907, 
§  4744.  This  statutory  provision  was  incorporated  in  the  Code 
of  1876,  and  has  been  construed  by  this  court. 

(2)  An  improvident  attachment  against,  or  levy  upon  the 
crop  of  the  subtenant  may  be  vacated  on  timely  motion.  In  Baker 
V.  Allen,  161  Ala.  288,  49  South.  886,  it  was  stated  that  the  provi- 
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sions  of  this  statute  were  intended  for  the  protection  of  the  sub- 
tenant, upon  whose  crop,  as  upon  all  crops  grown  on  the  rented 
lands,  the  landlord  has  a  lien :  "That  the  statute  plainly  provides 
the  sole  means  for  its  application,  viz.,  by  motion  to  vacate  a  levy 
made  in  violation  of  it,  and  that  motion  must  be  made  at  the  first 
term  of  court  thereafter." 

(3,  4)  In  the  original  attachment  affidavit,  there  is  no  aver- 
ment that  the  tenant  in  chief  did  not  make  a  crop,  nor  that  the 
crop  made  by  him  was  insufficient  to  satisfy  the  plaintiff's  de- 
mand as  landlord,  nor  that  the  crop  of  the  tenant  in  chief  had 
been  first  exhausted  in  its  subjection  to  the  payment  of  the  land- 
lord's superior  lien.  The  writ,  as  we  have  seen,  directed  the 
attachment  of  all  the  crops  and  produce  raised  by  both  the  ten- 
ant in  chief  and  the  subtenants  on  the  described  lands.  It  is 
true  that  an  attachment  sued  out  by  a  landlord  for  the  recovery 
of  his  lien  as  such,  the  mandate  of  which  is  against  only  the  crop 
of  the  superior  tenant,  may  be  levied,  not  only  on  the  crop  of  the 
superior  tenant,  but  (to  supply  a  deficiency  due  to  the  named 
causes)  also  on  the  crops  raised  on  the  rented  premises  by  the 
subtenant;  but  the  crop  of  the  tenant  in  chief  must  be  first  ex- 
hausted in  satisfaction  of  the  landlord's  lien. — Agee  v.  Mayer 
Bros.,  71  Ala.  88 ;  Albright  v.  Mills,  86  Ala.  324,  5  South.  591.  In 
Lehman  Bros,  v,  Howze  &  Creagh,  73  Ala.  302,  Chief  Justice 
Brigkell  declared  that  the  statute,  in  express  terms,  required 
that  the  crop  of  the  tenant  in  chief,  or  superior  tenant,  as  he  is 
indifferently  termed,  shall  be  exhausted  before  a  levy  is  made  on 
the  crop  of  the  undertenant,  and  that  a  levy  in  violation  of  this 
statutory  provision  must  be  vacated  on  timely  motion.  It  was 
not  necessary,  therefore,  to  proceed  against  the  undertenants  by 
name.  In  an  action  against  the  superior  tenant  the  crops  of  the 
undertenant  may  be  subjected  in  the  cases  permitted  by  the  stat- 
ute. Since,  however,  the  affidavit  was  against  both  the  superior 
and  the  undertenants,  it  should  have  been  made  to  appear  by  the 
record  or  by  the  bill  of  exceptions  that  the  superior  tenant  had 
made  no  crop,  or  that  the  crop  made  by  him  was  not  sufficient  to 
satisfy  the  landlord's  demand,  and  that  it  was  necessary  to  levy 
on  Ihe  crop  of  the  subtenants  "to  supply  the  deficiency."  There 
could  be  no  "deficiency"  ascertained,  unless  such  of  the  crop  as 
the  superior  tenant  made  on  the  rented  premises  was  seized  and 
subjected  to  the  lien  of  the  landlord.  The  burden  of  showing  this 
statutory  necessity  to  make  the  "deficiency"  out  of  the  crop 
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grown  by  the  subtenants  was  upon  the  landlord. — Drinkard  v. 
State,  12  Ala.  App.  184,  68  South.  553. 

(5,  6)  Since  there  is  no  privity  of  contract  between  the  land- 
lord and  the  subtenant  {Drinkard  v.  State,  supra;  Bain  v.  Wells^ 
et  ah,  107  Ala.  562,  19  South.  774 ;  Agee  v.  Mayer  Bros.,  supra) 
the  suit  against  the  defendants  will  be  taken  to  have  been  a  joint 
action  ex  contractu.  In  McAnally  v,  Hawkive  L.  Co.,  109  Ala. 
398, 19  South.  417,  an  action  by  a  materialman  to  enforce  a  statu- 
tory lien,  the  court  said:  "The  evidence  shows  a  contract,  if 
with  any  one,  not  with  defendant  P.  McAnally,  for  the  price  of 
the  materials  furnished.  No  personal  judgment  could  be  ren- 
dered aganist  him  on  the  evidence,  and,  the  complaint  being  made 
against  both  defendants  for  a  personal  judgment,  on  a  joint  con- 
tract by  them  with  plaintiffs,  no  defense  which  does  not  go  to 
both  defendants  as  to  the  contract  for  the  payment  of  money  can 
be  maintained,  unless  it  be  of  the  class  called  personal.^' 

The  only  amendment  that  plaintiff  sought  to  make  was  by 
striking  out  parties  defendant.  If  this  amendment  amounted  to 
a  discontinuance,  it  was  not  protected  by  section  2965  of  the 
Code  of  1907. 

(7)  Neither  plaintiff's  affidavit  nor  his  answer  brought  the 
case  within  section  4744  of  the  Code,  where  the  crop  of  the  sub- 
tenant is  subjected  to  levy  for  the  "deficiency,"  after  the  crop  of 
the  tenant  in  chief  has  been  "exhausted."  There  was  introduced 
no  evidence,  and  there  was  shown  no  variance  between  allega- 
tion and  proof,  authorizing  the  amendment. — McAnally  v.  Haw- 
kins L.  Co.,  supra;  Lowe  &  Samford  Gro.  Co.  v.  Adamson,  et  al., 
12  Ala.  App.  541,  68  South.  476;  Cobb  v.  Keith,  et  al,  110  Ala. 
214,  18  South.  325. 

(8,  9)  Our  court  has  held  that  a  dismissal  as  to  one  or  more 
defendants  after  service  is  perfected  in  a  joint  cause  of  action 
constitutes  a  discontinuance  of  the  action  against  the  moving 
detendsLiits.— Atlas  Coal  Co.  v.  O'Rear,  141  Ala.  591,  50  South. 
6Z\  Evans  Marble  Co.  v.  McDonald  &  Co.,  142  Ala.  130,  37  South. 
830;  Ashby  Brick  Co.  v.  Ely-Walker  D.  G.  Co.,  151  Ala.  272,  44 
South.  96 ;  Hayes  v.  Dunn,  136  Ala.  528,  34  South.  944 ;  Torrey  v. 
Forbes,  94  Ala.  135,  10  South.  320 ;  Kendall  v.  Lassiter,  68  Ala- 
181;  Reynolds  v.  Simpkins,  67  Ala.  378;  Masterton  v.  Gibson, 
56  Ala.  56;  Curtis  v.  Gaines,  46  Ala.  467;  Fennell  v.  Masterton, 
43  Ala.  268 ;  Mock  v.  Walker,  42  Ala.  668 ;  Whitaker  v.  Van  Horn, 
43  Ala.  252;  Adkins  v.  Allen,  1  Stew.  130;  1  Chitty,  PL  478;  1 
Kent  477;  Code,  §2502. 
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The  recent  cases  where  it  is  held  that  amendment  may  be 
made  without  a  discontinuance  are  illustrated  in  Bietman  v. 
Birmingham  Paint  &  Glass  Co.,  185  Ala.  313,  318,  64  South.  600, 
the  first  headnote  of  which  reads :  "Where  the  action  was  against 
B.  and  another,  and  it  appeared  at  the  close  of  plaintiff's  evidence 
that  defendants  were  not  jointly  liable,  there  was  evidence  tend- 
ing to  show  that  B.  was  the  party  liable,  whereupon  plaintiff 
amended  by  striking  the  name  of  the  other  defendant,  B.  wa9 
not  entitled  to  a  discontinuance,  although  on  the  cross-examina- 
tion of  plaintiff's  witnesses  evidence  was  adduced  tending  to  sup- 
port the  claim  of  B.  that  the  other  defendant  was  liable,"  etc. 

So  in  Beecher  v.  Henderson,  et  aZ.,  4  Ala.  App.  543,  549,  58 
South.  805,  where  it  said,  of  the  case  of  Shriner  v.  Craft,  166 
Ala.  146,  51  South.  884,  28  L.  R.  A.  (N.  S.)  450,  139  Am.  St. 
Rep.  19 :  "The  record  before  the  court  in  that  case  showed  the 
necessity  for  dismissing  as  to  one  of  the  defendants.  The  com- 
plaint in  that  case  alleged  that  the  contract  sued  upon  was  be- 
tween the  plaintiff  and  the  defendant  W.  A.  Shriner,  and  by 
error,  apparent  on  the  face  of  the  proceedings,  both  Shriner  and 
his  wife  were  made  parties  defendant,  and  the  court  correctly 
held  that  the  wife  was  an  improper  defendant,  and  that  this 
was  shown  on  the  face  of  the  complaint,  and  a  dismissal  could 
be  had  as  to  the  wife  without  working  a  discontinuance  of  the 
case.  An  amendment,  striking  a  party  defendant  where  there 
is  no  misjoinder  or  nonjoinder,  is  allowable  where  a  defense 
personal  to  the  party  stricken  is  interposed  or  is  shown  by  the 
record  to  exist,  but  in  the  case  at  bar,  at  the  time  plaintiff  dia- 
missed  as  to  the  defendant  Hudson,  there  was  no  personal  defense 
interposed  by  this  defendant  such  as  would  authorize  a  discon- 
tinuance as  to  him,  no  proof  offered  nor  reason  shown  for  discon- 
tinuing as  to  him,  and  the  record  disclosed  none." 

Likewise,  in  Scarbrough  v.  City  National  Bank,  157  Ala.  577, 
581,  48  South.  62,  131  Am.  St.  Rep.  71,  an  action  in  assumpsit, 
construing  section  5367  of  the  Code  of  1907,  it  was  held  that  one 
of  the  objects  of  the  statute  was  to  permit  amendments  striking 
improper  parties  to  the  suit  "without  working  a  discontinuance 
of  the  action."  And  again,  in  Vinegar  Bend  L.  Co.  v.  Chicago 
Title  &  Trust  Co.,  discussing  the  provisions  of  the  statute,  it  was 
said  by  this  court  that:  "The  only  limitation  on  this  right  [of 
amendment]  is  that  a  party  shall  not  be  allowed  to  depart  in  the 
complaint  entirely  from  the  process,  or  substitute  an  entirely  new 
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cause  of  action,  or  to  make  an  entire  change  of  parties." — 131 
Ala.  411,  30  South.  776. 

And  in  Evans  Marble  Co.  v.  McDonald  &  Co.,  supra,  the  court 
says :  "It  is  true  the  statute  of  amendments  authorizes  the  strik- 
ing out  of  a  party  defendant  who  has  been  served  with  process 
(section  3331,  of  Code  [section  5367,  Code  1907])"  but  that  "it 
has  been  uniformly  held  that  this  can  only  be  done,  in  cases  of 
this  character,  after  a  misjoinder  has  been  shown." 

It  was  pointed  out  in  Shriner  v.  Craft,  166  Ala.  146,  151,  51 
South.  884,  28  L.  R.  A.  (N.  S.)  450,  139  Am.  St.  Rep.  19,  that  it 
is  immaterial  how  the  fact  of  misjoinder  of  parties  comes  to  the 
knowledge  of  the  court ;  that  whether  it  is  shown  by  the  face  of 
the  pleadings,  and  is  brought  to  the  attention  of  the  court  by 
demurrer,  or  is  subsequently  made  to  appear  in  the  evidence, 
the  amendment  must  be  allowed  under  the  statute.  The  liberal 
interpretation  given  the  statute  of  amendments  in  Pickett  v. 
Pope,  74  Ala.  122,  is  approved  by  Mr.  Justice  Somerville  in 
Brovm  v.  Loeb,  177  Ala.  106,  110,  58  South.  330.  Adverting 
to  one  of  the  earlier  cases  stating  the  rule  of  discontinuance  be- 
cause of  amendment  by  striking  a  party  defendant  after  service, 
this  court  (Mock  v.  Walker,  supra)  said:  "In  construing  this 
statute  (section  2809,  Rev.  Code),  our  predecessors  held  as  fol- 
lows: 'Judging  from  its  language,  we  think  the  object  of  the 
statute  was  to  cure  defects  arising  from  a  nonjoinder  or  mis- 
joinder, without  turning  the  case  out  of  court.  The  words  do  not 
naturally  go  further  than  this,'  etc. — Laird  v.  Moore,  27  Ala.  326. 
If  this  be  a  correct  interpretation  of  the  statute,  it  follows  that 
when  the  suit  is  upon  a  joint  contract,  and  all  the  defendants 
have  been  served  with  process,  and  there  is  no  nonjoinder  or  mis- 
joinder of  parties,  an  amendment  like  the  one  made  in  the  present 
case  operates  as  a  discontinuanc  of  the  action,  unless  the  amend- 
ment is  made  in  consequence  of  a  defense  interposed  by  the  party 
whose  name  is  stricken  out,  of  such  personal  character  as  would 
authorize  a  discontinuance  as  to  him,  without  effecting  a  discon- 
tinuance of  the  entire  action." 

In  this  case  it  appears  from  the  allegations  of  both  of  the 
motions  of  the  four  subtenants  of  E.  G.  Dendy,  tenant  in  chief, 
and  from  their  demurrer  to  the  answer  of  the  plaintiff  to  such 
motions,  that  the  subtenants  were  improper  parties  to  the  attach- 
ment. The  statute  is  clear  to  the  right  of  amendment  by  striking 
out  parties ;  and  our  decisions  are  uniform  to  the  effect,  that  the 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  271 

[Long  V.  Whit.] 

striking  out  of  an  improper  party,  if  the  necessity  therefor  is 
shown  by  the  record  or  by  the  evidence,  does  not  work  a  discon- 
tinuance of  the  case,  and  that  it  cannot  be  material  how  the  fact 
comes  to  the  knowledge  of  the  court  that  such  person  is  an  im- 
proper party,  whether  it  appears  upon  the  face  of  the  pleadings 
and  is  so  brought  to  the  attention  of  the  court,  or  is  subsequently 
made  to  appear  in  the  evidence. — Shriner  v.  Craft,  supra. 

It  affirmatively  appears  from  the  motions  of  the  subtenants  to 
vacate  the  levy  of  the  attachment,  and  from  their  demurrer  to 
the  plaintiff's  answer  to  such  motions,  that  no  just  cause  of  action 
existed  against  them.  The  plaintiff,  therefore,  had  the  right  to 
amend,  by  striking  them  as  parties  defendant,  without  prejudice 
to  the  cause  of  action  against  E.  G.  Dendy,  a  proper  party  de- 
fendant.— Atlas  Coal  Co.  v.  O'Rear,  supra;  Shriner  v.  Craft, 
supra. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ.,  concur. 


Long  V.  Whit. 

Afisumpsit. 

(Decided  July  6,  1916.    72  South.  529.) 

Witnesses;  Impeachment;  Rebuttal. — Where  a  witness  testified  that 
his  testimony  in  a  former  case  was  given  a  certain  way,  and  the  justices  of 
the  peace  who  tried  the  case  then  testified  that  the  witness  did  not  so  testify, 
the  witness  could  not  show  by  others  that  at  different  times  he  made  state- 
ments consistent  with  his  present  testimony,  and  inconsistent  with  that  of 
the  justice  of  the  peace. 

Appeal  from  Selma  City  Court. 

Heard  before  Hon.  J.  W.  Mabry. 

Assumpsit  by  Thomas  H.  Long  against  Robert  Whit.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 

Transferred  from  Court  of  Appeals. 

When  plaintiff  was  on  the  stand  he  testified  that  he  had  a  liti- 
gation in  October,  1909,  with  Bob  Whit  about  the  same  crop  in 
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the  justice  court  of  J.  B.  Christian,  and  he  was  asked  if  he  had 
not  stated  there  on  that  occasion  on  oath  that  he  had  never  noti- 
fied Bob  Whit  that  he  had  raised  his  rent,  and  he  stated  in  answer 
thereto  that  he  did  not  state  on  oath  that  he  had  not  notified  Bob 
Whit  that  his  rent  was  raised.  Mr.  Christian  being  called  stated 
that  the  witness  had  sworn  before  him  that  he  had  not  notified 
Bob  WKit  of  any  raise  in  his  rent  for  that  year.  Later  on  in  the 
trial,  and  in  rebuttal,  plaintiff  sought  to  show  by  other  witnesses 
that  he  told  them  that  the  rent  had  been  raised  and  how  much  it 
had  been  raised,  and  that  Bob  Whit's  rent  was  now  $175.  This 
was  offered  to  be  shown  by  several  witnesses,  but  upon  objection 
was  not  permitted. 

Pettus,  Fuller  &  Lapsley,  for  appellant.  Craig  &  Craig, 
for  appellee. 

ANDERSON,  C.  J.— The  plaintiff  having  testified  as  to  a 
certain  fact  and  the  defendant  having  shown,  for  the  purpose  of 
impeaching  him,  that  he  did  not  so  testify  upon  the  trial  before 
J.  B.  Christian,  the  trial  court  did  not  err  in  declining  to  let  the 
said  plaintiff  Long  prove  that  at  other  times  he  made  statements 
consistent  with  his  testimony  in  the  present  trial  and  inconsistent 
with  that  imputed  to  him  upon  the  trial  before  Christan.  This 
character  of  evidence  has  been  repeatedly  condemned  by  the 
decisions  of  this  court. — Nichols  v.  Stewart,  20  Ala.  358 ;  Jones 
V.  State,  107  Ala.  96,  18  South.  237 ;  McKelton  v.  State,  86  Ala. 
594,  6  South.  301 ;  Adams  v.  Thornton,  82  Ala.  260,  3  South.  20. 
The  case  of  Sonveborn  v.  Bernstein,  49  Ala.  168,  is  not  in  line 
with  these  cases  and  was  expressly  overruled  in  the  McKelton 
Case,  supra.  There  are  exceptional  cases ;  a  charge  of  rape  is  in 
one  of  them,  in  which,  under  certain  circumstances,  such  testi- 
mony may  be  received. — McKelton* s  Case,  stipra.  The  case  of 
Brooks  V.  State,  185  Ala.  1,  64  South.  295,  falls  within  the  excep- 
tion authorizing  such  testimony  as  that  case  involved  the  charge 
of  an  assault  to  ravish. 

The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

Maypield,  Somerville,  and  Thomas,  JJ.,  concur. 
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Galloway,  et  al.  v.  Shaddix. 

Bill  to  Set  Aside  Omyeyance  as  Fraudulent. 

(Decided  June  30,  1916.    72  South.  617.) 

1.  Fraudulent  Conveyance;  Setting  Aside;  Complainant;  Personal  Repre- 
sentative.— ^A  personal  representative  may  maintain  a  bill  to  set  aside  a  con- 
veyance as  fraudulent,  although  his  only  claim  or  demand  against  the 
grantor  is  a  judgment  for  damages  for  the  wrongfully  caused  death  of  his 
intestate. 

2.  Same;  Creditors;  Who  Are. — The  word  ''creditors''  as  used  in  the  stat- 
ute of  fraudulent  conveyances  does  not  have  a  narrow  or  technical  interpre- 
tation, but  includes  all  persons  who  have  claims,  demands,  suits,  or  interest, 
and  who  may  be  hindered,  delayed  or  defrauded  by  such  conveyances. 

3.  Same;  Personal  Representatives. — Claims  for  damages  arising  from 
torts,  are  within  the  protection  of  the  statute  against  fraudulent  convey- 
ances, and  persons  having  such  claim,  or  who  are  charged  with  the  duty  of 
reducing  them  to  judgnnent,  are  considered  creditors  in  equity,  and  the  rule 
includes  a  personal  representative  charged  with  collecting  damages  for  the 
wrongful  death  of  his  intestate,  whether  the  damages  are  compensatory  or 
punitive,  and  whether  or  not  they  are  to  be  distributed  under  §  2486,  Code 
1907. 

4.  Same;  Who  May  Sue. — The  holder  oi  a  claim  may  file  a  bill  to  set 
aside  a  fraudulent  conveyance,  and  he  need  not  be  a  judgment  creditor. 

5.  Same. — ^Where  the  right  of  action  accrued  to  complainant  on  the 
wrongful  killing  of  his  intestate,  complainant  was  then  vested  with  the  right 
to  sue  to  set  aside  alleged  fraudulent  conveyances,  although  his  claim  had 
not  then  been  reduced  to  judgment. 

6.  Same;  Amount  of  Claim. — ^The  right  to  set  aside  a  conveyance  as 
fraudulent  does  not  depend  on  the  amount  of  the  claim,  or  the  value  of  the 
property  conveyed. 

Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  Mrs.  Ira  Shaddix,  as  administratrix,  against  Mrs.  Tina 
V.  Galloway  and  another,  to  set  aside  conveyances  as  fraudulent. 
From  a  decree  overruling  demurrers  to  the  bill  respondents  ap- 
I)eal.    Affirmed. 

The  bill  was  filed  by  appellee  as  the  administratrix  of  the 
estate  of  William  Perkins,  deceased.  It  averred  that  the  death  of 
her  intestate  was  caused  by  the  negligence  of  the  appellant 
Charles  V.  Galloway  on  July  4,  1913,  and  that  on  September  25, 
1913,  appellee  as  administratrix,  brought  her  suit  in  the  city 
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court  of  Gadsden,  claiming  damages  for  the  negligent  killing  of 
her  intestate  against  Charles  V.  Galloway,  and  that  on  December 
4, 1915,  she  recovered  judgment  against  him  in  the  sum  of  $2,000 ; 
that  on  July  24,  25,  and  30,  1913,  Charles  V.  Galloway  executed 
three  separate  conveyances  of  real  estate  to  the  appellant  Tina  V. 
Galloway,  his  wife,  conveying  substantially  all  of  his  property, 
which  deeds  were  filed  for  record  on  July  30,  1913,  and  that  said 
Charles  V.  Galloway  made  said  deeds  without  consideration,  and 
after  appellee's  cause  of  action  had  accrued,  and  were  therefore 
void  as  to  appellee ;  and  that  said  Galloway  executed  fraudulently 
said  deeds  to  his  wife,  for  the  purpose  of  hindering,  delaying,  or 
defrauding  appellee  in  the  enforcement  of  her  judgment. 

CuLLi  &  Martin,  for  appellants.  Dortch  &  Allen,  and 
Inzer  &  Inzer,  for  appellee. 

MAYFIELD,  J. —  (1)  A  personal  representative  may  main- 
tain a  bill  to  set  aside  a  conveyance  as  fraudulent  under  our  stat- 
utes, though  his  only  claim  or  demand  against  the  grantor  is  a 
judgment  for  damages  for  the  wrongfully  caused  death  of  com- 
plainant's intestate. 

(2)  Our  statutes  against  fraudulent  conveyances,  in  common 
with  the  present  English  statutes  and  similar  statutes  of  other 
states,  have  always  been  so  construed  by  the  courts  as  to  effect  the 
intention  of  the  lawmakers ;  that  is,  to  prevent  frauds  in  the  giv- 
ing away  or  fraudulent  disposition  of  property  for  the  purpose  of 
preventing  certain  persons  or  classes  of  persons  from  subjecting 
it  to  their  claims  or  demands.  Transactions  for  such  purposes 
are  viewed  by  the  courts  with  disfavor,  and  the  statutes  have 
therefore  received  a  liberal  construction.  The  class  indicated  by 
the  term  "creditors,"  together  with  other  classes  mentioned  in 
the  statute,  has  not  been  defined  by  a  narrow  or  technical  inter- 
pretation, but  has  been  extended  so  as  to  include  all  persons  who 
have  claims,  demands,  suits,  or  interests,  and  who  may  be  hin- 
dered, delayed,  or  defrauded  by  such  conveyances.  Hence  per- 
sons who  are  not,  strictly  speaking,  creditors  may  nevertheless 
stand  in  the  equity  of  creditors,  and  such  are  given  the  protec- 
tion of  the  statute. 

(3)  Claims  for  damages  arising  from  torts  are  regarded  as 
within  the  protection  of  the  statute;  and  persons  having  such 
claims,  or  those  charged  with  the  duty  of  reducing  such  claims  to 
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judgment  or  of  collecting  them,  are  in  equity  considered  as  credi- 
tors. The  doctrine  is  held  to  include  claimants  of  damages  for 
assault  and  battery,  for  libel  and  slander,  and  for  breach  of 
promise  to  marry.  And  we  see  no  reason  why  it  should  not  in- 
clude a  personal  representative  who  is  charged  with  the  duty  of 
collecting  damages  for  the  wrongful  death  of  his  intestate,  which 
damages,  when  collected,  are  to  be  distributed  as  directed  by  the 
statute.  We  can  see  no  reason  for  denying  relief  merely  because 
the  damages  recovered  in  such  cases  are  not  compensatory,  but 
punitive  only. 

Whatever  the  damages  recovered  under  the  homicide  statute 
may  be  called,  they  go  into  the  estate  for  distribution  as  provided 
by  the  statute;  our,  and  similar  statutes,  have  uniformly  been 
held  to  include  all  actions  or  claims,  though  they  sound  in  dam- 
ages merely. 

(4)  As  the  adminis;trator  must  bring  the  action  at  law  to 
recover  damages,  it  would  seem  that  he  would  also  be  the  proper 
party  to  file  the  bill  to  set  aside  conveyances  alleged  to  be  in- 
tended to  hinder  and  delay  him  in  the  collection  and  satisfaction 
of  his  suit  and  judgment  against  the  wrongdoer.  Our  statutes, 
different  herein  from  most  others,  allow  simple  creditors,  as  well 
as  judgment  creditors  to  file  such  bills;  and,  as  we  have  said,  the 
personal  representative  is  a  person  who  has  a  lawful  suit,  dam- 
ages, or  demand,  within  the  meaning  of  the  statute,  if  the  wrong 
which  caused  the  damages  accrued  prior  to,  or  in  point  of  time 
preceded,  the  gift  or  conveyance  sought  to  be  set  aside.  The 
personal  representative  in  such  case  must  be  classed  as  one  hav- 
ing an  existing  right,  and  not  a  subsequent  one.  It  is  not  the 
judgment  that  creates  the  relation,  but  the  wrong  which  produces 
the  injury  and  gives  rise  to  the  damages  which  are  subsequently 
recovered. 

Our  statutes  once  limited  bills  of  this  kind  to  judgment  credi- 
tors, but  they  have  long  since  been  amended  so  as  to  include  also 
simple  creditors.  See  Gunn  v.  Hardy,  130  Ala.  642,  31  South. 
443,  and  Calvert  v.  Calvert,  180  Ala.  105,  60  South.  261,  both  of 
which  cases  hold  in  eflfect  that  a  bill  like  this  can  be  maintained. 

(5)  It  is  insisted  by  appellants  that  as  no  judgment  had  been 
recovered  when  the  conveyance  in  question  was  made,  no  right 
could  be  acquired  by  subsequently  recovering  a  judgment — in 
other  words,  that  complainant  is  in  the  class  of  subsequent  credi- 
tors, and  not  in  that  of  existing  creditors ;  that  to  maintain  the 
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bill  in  this  case,  it  must  be  alleged,  and  therefore  proven,  that  the 
grantor  had  the  actual  intent  to  defraud  creditors ;  that  a  mere 
constructive  or  presumptive  intent  to  defraud  is  not  sufficient. 
We  cannot  agree  to  this  contention  or  construction  of  our  stat- 
utes. Where  the  action  is  to  recover  damages  for  a  tort,  the 
cause  of  action  is  the  wrong  which  proximately  caused  or  pro- 
duced the  damages  sought  to  be  recovered ;  hence  the  date  of  the 
wrongful  act,  and  not  of  the  bringing  of  the  suit,  or  of  the  recov- 
ery of  the  judgment,  fixes  the  status  and  rights  of  the  parties. 
The  administrator  can  recover  damages  only  when  his  intestate 
could  have  recovered  had  death  not  resulted  from  the  wrong; 
therefore  when  he  is  appointed  administrator  his  rights  as  to  the 
wrongful  death  relate  back  to  the  wrong  which  produced  the 
death.  It  is  true  our  homicide  statute  provides  that  the  damages 
recoverable  are  punitive  purely,  and  not  compensatory,  and  must 
be  such  "only  as  the  jury  may  assess."  This  only  makes  the 
amount  recoverable  uncertain,  and  within  the  discretion  of  the 
jury. 

(6)  The  right,  however,  to  set  aside  a  conveyance  as  fraudu- 
lent, does  not  at  all  depend  upon  the  amount  of  complainant's 
claim  or  demand  against  the  debtor,  or  the  wrongdoer  in  tort 
actions.  The  abstract  right  is  the  same  whether  the  demand  be 
one  cent,  one  dollar,  a  hundred  or  a  thousand  dollars.  Neither 
does  the  right  at  all  depend  upon  the  value  of  the  property  con- 
veyed. No  disproportion  between  the  value  of  the  claim  or  de- 
mand, and  the  value  of  the  property  conveyed,  affects  the  abso- 
lute right  to  maintain  a  bill  to  set  aside  the  conveyance.  This 
question  might  go  to  the  propriety,  but  not  to  the  right,  of  main- 
taining such  a  bill. 

Our  present  statutes  as  to  fraudulent  conveyances  are  differ- 
ent from  the  statutes  of  most  all  of  the  other  states,  and  also  dif- 
ferent from  our  ancient  statutes  on  the  subject.  That  is,  they 
give  simple  existing  creditors  or  persons  having  present  existing 
claims,  demands,  suits,  etc.,  the  same  rights  as  if  their  debts, 
claims,  demands,  or  suits  had  theretofore  been  reduced  to  judg- 
ment. The  persons  or  classes  mentioned  in  our  statute,  who  can 
file  a  bill  like  the  one  in  question,  are  described  as  follows :  "Cred- 
itors, purchasers,  or  other  persons  of  their  lawful  suits,  damages,, 
forfeitures,  debts,  or  demands."— Code  1907,  §  4293. 

The  complainant  here,  we  hold,  comes  within  both  the  letter 
and  the  spirit  of  the  statute.    The  statute  in  terms  includes  all 
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who  have  suits  and  who  would  be  hindered  or  delayed  by  the 
fraudulent  conveyance.  This  bill,  however,  alleges  that  com- 
plainant had  recovered  a  judgment  before  filing  the  bill ;  but  the 
claim  or  demand  was  clearly  within  the  statute  when  the  convey- 
ance was  made,  and  hence  he  was  not  required  by  the  statute  to 
reduce  it  to  judgment  before  filing  the  bill. 

There  is  a  dictum,  if  not  a  holding,  to  the  contrary,  however, 
in  the  case  of  Dowling  v.  Gamer,  195  Ala.  493,  70  South.  150. 
But  the  decision  could  have  been  rested  solely  on  the  ground 
which  is  well  stated  in  the  first  part  of  the  opinion ;  that  is,  that 
the  chancery  court  has  neither  original  nor  statutory  jurisdiction 
of  a  suit  to  recover  damages  for  wrongful  death,  as  provided 
under  our  homicide  statute,  for  the  reason  that  the  statute  con- 
fers the  right,  requires  a  jury  to  assess  the  damages,  and  places 
the  amount  of  the  recovery  within  the  discretion  of  the  jury. 
The  prime  purpose  of  the  bill  in  Dowling's  Case  was  to  recover 
damages  by  a  suit  in  equity ;  the  attempt  to  set  aside  the  convey- 
ance was  purely  incidental.  The  bill  in  that  case,  therefore,  could 
not  be  given  equity,  by  its  merely  seeking  to  set  aside  a  convey- 
ance as  fraudulent  against  a  suit  or  claim  which  could  not  be 
reduced  to  judgment  or  decree. 

So  much  of  the  opinion  in  that  case  as  decided  that  an  admin- 
istrator cannot  file  a  bill  to  set  aside  a  conveyance  as  fraudulent, 
until  he  has  reduced  his  claim  to  judgment,  was  dictum  and  was 
unsound.  If  the  claim  or  demand  is  not  within  the  protection  of 
the  statute  when  the  conveyance  is  made,  it  cannot  thus  be  made 
retroactive.  The  rights  of  the  donee  or  grantee  cannot  thus  be 
affected  or  controlled  by  subsequent  acts  of  the  donor,  grantor,  or 
his  creditors,  or  those  claiming  under  them.  The  status  and 
rights  of  the  parties  are  fixed  by  law  at  the  time  the  conveyance 
or  gift  is  consummated,  and  if  valid  or  void  then,  as  to  any  of 
such  parties,  it  cannot  be  thereafter  changed  at  the  will  or  wish 
of  only  one  party  to  the  matter  or  rights  in  question.  The  creditor 
may  waive  the  rights  he  acquired,  but  he  cannot,  by  his  own  acts 
thereafter,  create  a  right  which  he  did  not  have  when  the  con- 
veyance was  made. 

Our  statutes,  as  we  have  shown,  make  the  right  to  file  the 
bill  concurrent,  in  point  of  time,  with  the  making  of  the  fraudu- 
lent conveyance.  In  other  words,  our  present  statute  does  not 
require  the  debt,  claim,  or  demand,  which  is  protected  by  the  stat- 
ute, to  be  reduced  to  judgment  before  the  bill  is  filed.    The  action 
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at  law  to  reduce  to  judgment,  and  the  bill  to  set  aside,  are  concur- 
rent remedies  in  point  of  time,  though  the  latter  is  in  fact  merely 
in  aid  of  the  action  at  law ;  that  is,  to  give  the  plaintiff  the  fruits 
of  his  judgment  when  recovered. 

It  follows  that  there  was  no  error  in  overruling  the  demurrers 
to  complainant's  bill. 

The  majority  concur  in  the  conclusion,  and  think  that  this  bill 
falls  within  the  rule  laid  down  in  the  Dowling  Case,  supra,  and 
that  it  is  unnecessary  to  explain  or  qualify  said  case  in  order  to 
decide  this  one. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan,  Somerville,  and  Gardner, 
JJ.,  concur  in  the  conclusion.  Thomas,  J.,  concurs  in  full.  Sayre, 
J.,  not  sitting. 


Fogg  17.  The  State. 

Robbery. 

(Decided  June  30, 1916.    72  South.  522.) 

1.  Indictment  and  Information;  Presentation;  Indorsement. — Where  the 
indictment  is  in  Code  form,  and  is  marked  a  true  bill  and  signed  by  the  fore- 
man, its  presentation  is  sufficiently  shown  by  the  indorsement  of  the  clerk 
thereon  as  filed  in  open  court  on  a  certain  date. 

2.  Evidence;  Cross  Examination;  Character  of  Accused. — ^Where  defen- 
dant's general  character  was  in  issue  not  only  by  taking  the  stand  as  a  wit- 
ness for  himself,  but  by  the  introduction  of  other  witnessess,  the  question  to 
a  witness  who  stated  that  he  knew  accused's  character  at  the  time  of  his 
arrest,  asked  on  cross  examination,  ''What  was  his  general  reputation  in  the 
city  of  Birmingham?"  was  not  improper  as  permitting  testimony  affecting 
reputetion,  founded  on  opinions  expressed  or  knowledge  acquired  subse- 
quent te  the  commission  of  the  offense. 

8.  Same. — Such  question  was  not  improper  as  regards  accused's  reputa- 
tion in  Birmingham,  although  accused  lived  in  Ensley  for  some  time  before 
the  alleged  offense,  where  it  appeared  that  Ensley  was  a  part  of  Birming- 
ham, and  that  defendant  had  a  reputation  in  Birmingham  proper,  among 
people  who  knew  him  intimately. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  H.  P.  Heflin. 

Walter  Fogg  was  convicted  of  robbery,  and  he  appeals.  Af- 
firmed. The  indictment  was  in  Code  form,  marked  a  true  bill,  and 
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signed  by  the  foreman,  and  had  the  certificate  of  the  clerk  of  the 
court  on  it,  as  it  was  filed  in  open  court  February  24,  1915,  and 
was  properly  signed  by  the  solicitor. 

J.  Reese  Murray,  for  appellant.  W.  L.  Martin,  Attorney 
General,  for  the  State. 

SAYRE,  J. —  (1)  The  presentation  to  the  court  of  the  indict- 
ment in  this  case  is  sufficiently  shown  by  the  clerk's  indorsement 
therein.— McKee  v.  State,  82  Ala.  32,  2  South.  451. 

(2)  After  defendant  had  laid  himself  open  to  impeachment 
by  testifying  as  a  witness  in  his  own  behalf  and  had  otherwise 
put  his  general  character  in  issue  by  his  examination  of  the  wit- 
ness Daly,  and  after  his  witness  Warren  had  testified  that  he 
knew  defendant's  general  character  in  the  city  of  Birmingham 
at  the  time  of  his  arrest,  the  state's  solicitor  on  cross-examina- 
tion inquired  of  the  last-named  witness,  "You  state  that  you 
knew  the  defendant's  character  at  the  time  of  his  arrest?"  The 
witness  answered,  "Yes."  And  then  the  solicitor  asked,  "What 
is  his  general  reputation  in  Birmingham?"  Defendant  objected 
to  this  question  on  the  ground,  among  others,  that  "the  question 
is  not  limited  to  the  time."  After  defendant's  objection  had  been 
overruled,  and  an  exception  reserved,  the  witness  answered,  "It 
is  bad."  Defendant  moved  to  exclude  the  answer  on  the  same 
grounds,  and  to  the  court's  action  in  overruling  his  motion  duly 
excepted.  It  is  clear  that  these  rulings  of  the  court  did  not  offend 
against  the  rule  of  law  which  excludes  all  testimony  touching 
reputation  founded  on  opinions  expressed  or  knowledge  acquired 
subsequent  to  the  commission  of  the  offense  under  investigation. 
—Griffith  v.  State,  90  Ala.  583,  8  South.  812 ;  Ragland  v.  State, 
178  Ala.  59,  59  South.  637.  So  far  as  that  doctrine  is  concerned, 
the  witness  brought  his  testimony  into  full  accord  with  the  au- 
thorities above.  The  arrest,  as  the  uncontradicted  evidence 
showed,  followed  immediately  upon  the  commission  of  the  offense 
charged  to  defendant,  and,  as  has  appeared,  the  witness'  testi- 
mony was  that  he  knew  defendant's  character  at  the  time  of  his 
arrest.  Presumably  he  was  speaking  of  what  he  said  he  knew. 
If  the  question  and  answer  had  been  framed  in  strict  accordance 
with  the  logic  of  the  rule  of  law  defendant  sought  to  invoke  by 
his  objection,  they  w.ould  have  been  stated  in  the  past  tense,  and 
would  thus  have  indicated  their  limitation  to  the  period  before 
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the  charge  brought  against  the  defendant ;  but  the  matter  brought 
into  issue  by  this  testimony  was  the  present  credibility  of  the 
defendant  as  a  witness — ^the  present  weight  and  value  of  his 
testimony — and  there  is  nothing  in  the  record  to  warrant  the 
inference  that  the  witness  being  examined  based  his  estimate  of 
defendant's  character  upon  any  opinions  expressed  or  informa- 
tion acquired  post  litem  motam.  To  reverse  this  judgment  on  the 
consideration  here  urged  would  be  to  proceed  to  that  conclusion, 
not  upon  prejudicial  error  shown,  but  upon  a  mere  refinement  as 
to  the  tense  in  which  the  witness  spoke,  too  nice  for  any  practical 
purpose.  There  is  no  substantial  reason  for  supposing  that  the 
witness'  estimate  of  defendant's  character  had  been  in  the  least 
affected  by  anything  occurring  after  defendant  was  arrested. 

(3)  Referring  to  another  objection  taken  to  the  question  and 
answer :  Defendant  had  lived  in  Ensley  for  some  months  before 
the  commission  of  the  offense  charged  against  him.  But  Ensley, 
it  appears,  was  a  part  of  Birmingham,  and,  apart  from  that, 
defendant  had  a  reputation  among  people  who  knew  him  in  Bir- 
mingham proper.  There  was  no  error  in  allowing  proof  of  his 
reputation  or  general  character  in  Birmingham. — Watson  v. 
State,  181  Ala.  53,  61  South.  334. 

The  foregoing  observations  apply  also  to  the  exceptions  re- 
served upon  the  examination  of  the  witness  Brannon. 

There  is  no  error,  and  the  judgment  and  sentence  of  the  trial 
court  must  be  affirmed. 

Affirmed.    All  the  Justices  concur. 


Sturdivant  v.  Mt.  Dixie  S.  L.  &  L  Co.^  et  al. 

Detinue. 

(Decided  July  6,  1916.    72  South.  502.) 

1.  Sales;  Contract;  Offer  and  Acceptance. — ^Where  the  buyer  signs  a  pro- 
posed contract  and  delivers  it  to  an  agent  of  the  seller  to  be  submitted  to  the 
seller  for  his  approval,  it  does  not  become  a  binding  contract  until  the  seller 
approves  the  same  as  submitted,  or  approves  it  conditionally,  and  the  con- 
dition is  in  turn  approved  by  the  buyer. 

2.  Same. — The  acceptance  or  approval  by  the  seller  of  a  buyer's  proposed 
contract  is  sufficiently  signified  by  the  shipment  by  the  seller  of  the  goods  to 
the  buyer  without  notice  of  the  seller's  approval  of  the  contract,  and  no  fur- 
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ther  notification  by  the  seller  of  his  acceptance  is  necessary  to  complete  the 
contract. 

3.  Contract;  Offer;  Acceptance;  Effect. — ^An  act  of  acceptance  closes  the 
contract,  and  ordinarily  nothing  further  is  required  to  make  the  obligation 
effective. 

4.  Sales;  Contract;  Acceptance;  Variance. — ^Where  a  seller  does  not  ac- 
cept a  buyer's  proposal,  but  adds  to  the  contract  a  further  clause,  the  seller 
thereby  makes  a  counter  offer  which  must  be  approved  by  the  buyer  before 
it  becomes  a  contract,  irrespective  of  whether  or  not  the  proposed  contract 
was  signed  by  the  buyer  before  being  sent  to  the  seller. 

Appeal  from  Shelby  County  Court. 

Heard  before  Hon.  E.  S.  X.YMAN. 

Detinue  by  W.  H.  Sturdivant  against  the  Mt.  Dixie  Sani- 
tarium, Land  &  Investment  Company  and  others.  Judgment  for 
'  defendants,  and  plaintiff  appeals.    Reversed  and  remanded. 

The  suit  was  for  certain  electric  power  plant  fixtures  sold  by 
the  Southern  Wesco  Supply  Company,  the  name  of  which  com- 
pany was  later  changed  to  the  Turner  Electric  Supply  Company, 
the  contract  and  notes  concerning  the  sale  of  the  same  being 
afterwards  transferred  and  delivered  to  W.  H.  Sturdivant,  who 
had  indorsed  the  notes  of  the  purchaser  and  had  to  pay  them. 
The  contention  as  to  the  contract  sufficiently  appears.  Charge  9 
given  for  defendant  is  as  follows:  The  court  charges  the  jury 
that  if  you  believe  from  the  evidence  that  the  contract  introduced 
in  evidence  by  plaintiff  was  changed  after  the  signatures  of 
Chandler,  Thompkins  and  Williams  was  attached  to  the  same  by 
adding  the  clause  retaining  the  title  of  the  article  sued  for  in 
this  case,  and  this  change  was  made  without  the  consent  of  all  the 
parties  signing  the  same,  then  plaintiff  cannot  recover  in  this 
case,  and  your  verdict  should  be  for  defendant. 

PiNKNEY  ScoTT,  for  appellant.  Haynes  &  Wallace,  for  ap- 
pellee. 

GARDNER,  J. — This  suit  grows  out  of  the  sale  of  certain 
machinery  and  fixtures  by  the  Southern  Wesco  Supply  Company 
to  Mt.  Dixie  Sanitarium,  Land  &  Investment  Company.  The 
contract  had  inserted  therein  a  clause  retaining  the  title  to  all 
material  sold  until  paid  for  in  full.  The  concluding  paragraph 
of  the  contract  reads  as  follows :  "The  foregoing  contract  is  sub- 
ject to  approval  of  an  executive  officer  of  the  party  of  the  first 
part.    It  shall  not  be  binding  upon  the  party  of  the  first  part 
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until  so  approved,  and  if  this  proposal  or  contract  is  not  ratified 
by  party  of  the  first  part  within  five  days  then  this  proposal  of 
the  party  of  the  second  part  and  this  contract  shall  be  null  and 
void." 

The  contention  of  the  appellee  in  this  case,  it  seems,  is,  that 
the  contract  by  which  the  title  to  the  property  sued  for  was  re- 
tained, and  under  which  plaintiff  claims,  was  signed  by  it  at  Co- 
lumbiana, and  at  that  time  did  not  contain  the  clause  whereby  the 
seller  retained  the  title  to  the  property  and  by  which  clause  the 
plaintiff  claims  title  in  this  case,  but  that  same  was  delivered  to 
an  agent  of  the  seller  to  be  submitted  to  the  seller"  for  its  ap- 
proval ;  that  after  it  reached  the  seller,  the  words  retaining  the 
title  in  the  seller  were  then  and  there  inserted  by  the  seller.  The 
seller  denies  that  it  was  signed  by  the  appellee  before  the  paper  • 
came  to  it,  and  claims  that  when  the  words  were  added  it  had  not 
been  signed  by  the  buyer,  appellee.  The  court  charged  the  jury 
that  if  the  worHs  retaining  title  were  added  after  the  appellee 
signed  the  contract,  plaintiff  could  not  recover.  The  principles  of 
law  which  apply  to  the  controversy  are  not  so  much  those  which 
pertain  to  the  alteration  of  instruments  and  a  ratification  of  the 
same,  but  rather  those  which  pertain  to  the  execution  of  con- 
tracts. 

(1)  If,  as  appellee  contends,  the  appellee  signed  the  proposed 
contract,  and  delivered  it  to  an  agent  of  the  seller  to  be  submitted 
to  the  seller  for  its  approval,  it  did  not  become  a  binding  contract 
unless  the  seller  approved  the  same  in  the  terms  submitted,  or 
approved  it  conditionally,  which  condition  was  submitted  to  and 
approved  by  the  buyer.  It  then  became  a  contract  as  finally 
approved  by  the  buyer. 

(2)  Appellee  contends  that  it  received  no  notice  of  approval 
or  disapproval  by  the  seller,  but  that  without  such  notice  the 
property  described  in  the  contract  was  shipped  to  the  buyer.  If 
so,  the  buyer  had  the  right  to  consider  that  as  an  acceptance  of 
the  proposed  contract,  or  an  approval  of  the  same  in  the  terms  as 
submitted. 

"Where  the  offer  is  to  do  something,  if  the  offeree  will  not 
merely  promise  to  do,  but  do  something,  compliance  with  the 
condition  of  the  offer,  by  doing  the  act,  in  the  way  prescribed  is 
ordinarily  sufficient  evidence  of  the  acceptor's  assent,  and  it  is 
not  necessary  to  show  that  he  notified  the  offerer  that  he  accepted 
the  offer,  and  would  perform  the  condition/' — 9  Cyc.  270. 
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(3)  It  is  elementary  thB,t:  "All  express  contracts  resolve 
themselves  into  an  offer  by  one  of  the  parties  and  an  acceptance 
by  the  other ;  that  the  act  of  acceptance  closes  the  contract,  and 
ordinarily  nothing  further  is  required  to  make  the  obligations 
effective."— Xenan  v.  Lindsay,  127  Ala.  273,  28  South.  572.' 

If  appellee  submitted  a  proposal  to  the  seller  for  approval  and 
if  the  seller  shipped  the  goods  called  for  without  notice  to  the 
buyer  of  approval  or  disapproval,  it  would,  in  law,  amount  to  an 
acceptance  of  the  proposal  in  the  terms  submitted. 

(4)  But  there  is  evidence  that  the  seller  did  not  accept  the 
contract  as  proposed,  but  instead,  in  effect,  made  a  counter  pro- 
posal to  the  buyer,  by  adding  in  the  contract  a  clause  by  which 
the  title  to  the  property  was  reserved  in  the  seller.  By  the  seller 
making  this  addition  in  the  proposed  contract,  it  became  an  offer 
from  the  seller  to  the  buyer,  and  to  be  approved  by  the  buyer 
before  it  became  a  contract.  And  this  is  obviously  true,  whether 
the  offer  or  proposed  contract  was  signed  by  the  buyer  before 
going  to  the  seller  or  not.  For  it  could  not  become  a  contract,  as 
proposed  by  the  seller,  until  it  had  been  approved  and  accepted 
lay  the  buyer  in  the  condition  which  the  seller  was  then  offering 
it. 

"Where  one  offers  to  do  a  definite  thing  and  another  accepts 
conditionally  or  introduces  a  new  term  into  the  contract,  his 
answer  is  either  a  mere  expression  of  willingness  to  treat  or  it  is 
a  counter  proposal,  and  in  neither  case  is  there  an  agreement." — 
9  Cyc.  267. 

The  true  issues  of  fact,  therefore,  as  developed  by  the  evi- 
dence which  should  be  submitted  to  the  jury,  were  as  follows: 
Did  the  appellee  execute  the  contract  after  the  title  clause  was 
put  into  it?  If  so,  it  would  not  be  necessary  to  go  further.  Did 
the  appellee  execute  said  contract  before  said  clause  was  inserted? 
If  so,  the  result  depends  upon  subsequent  events :  (a)  Did  the 
seller  ship  the  goods,  without  notifying  the  buyer  of  such  pro- 
posed change  in  the  contract,  and  were  they  so  received  and 
retained,  without  such  notice;  or  (b)  did  the  seller  notify  the 
buyer  of  the  change,  and  did  the  buyer  approve  the  contract  so 
changed,  either  expressly  or  impliedly? 

There  is  evidence  upon  those  issues  from,  which  different  con- 
clusions may  be  drawn,  and  which,  therefore,  should  have  been 
submitted  to  the  jury. 
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There  is  evidence  that  the  seller,  after  making  the  addition  of 
the  title  clause,  delivered  both  duplicates  to  an  officer  of  the  ap- 
pellee, and  afterwards  received  one  back  through  the  mail,  and 
that  still  later  a  duplicate  of  the  contract,  with  the  title  clause 
therein,  was  in  the  possession,  in  fhe  office  files  and  papers,  of  tiie 
appellee  buyer,  and  that  thereafter  partial  pajonents,  renewals, 
and  extensions  were  made.  If  this  evidence  is  to  be  believed,  it 
amounts  to  proof  of  an  approval  of  the  contract  with  the  title 
.clause,  unless  there  is  other  evidence  submitted  which  would 
relieve  the  buyer  of  such  presumption. 

It  clearly  appears  that  these  principles  were  not  given  effect 
on  the  trial  of  the  cause.  As  an  illustration,  this  is  disclosed  by 
the  giving  of  charge  9  at  defendant's  request.  But  we  need  not 
treat  the  several  assignments  of  error. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

McClellan,  Somerville,  and  Thomas,  JJ.,  concur. 


Broughton  v.  Walker. 

Bill  to  Cancel  Deed  and  Note. 

(Decided  July  6, 1916.    72  South.  529.) 

Cancellation  of  Instrument;  Fraud  and  Undue  Influence;  Pleadings 

Where  the  bill  alleged  that  complainant  was  an  ignorant,  weak-minded  ne- 
gro, without  education  and  business  experience,  and  eai^y  influenced,  and 
was  induced  by  respondent,  a  shrewd  white  man,  by  false  representation  as 
to  the  value  of  his  land,  to  deed  it  to  respondent  for  respondent's  non  nego- 
tiable note,  payable  five  years  from  date,  for  a  fraction  of  the  value  of  the 
land,  it  was  not  demurrarble  as  stating  a  conclusion  of  the  pleader  as  to 
fraud,  duress  or  undue  influence,  or  because  not  showing  that  complainant 
was  mentally  incompetent. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 

Bill  by  Henry  Walker  against  J.  W.  Broughton,  to  cancel  deed 
and  note  and  for  general  relief.  From  a  decree  overruling  de- 
murrers to  the  bill,  respondent  appeals.    Affirmed. 
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As  originally  framed  the  bill  sought  to  show  that  the  father 
of  complainant  owned  certain  lands,  and  died  leaving  them  to 
complainant  and  his  brother,  and  that  he  left  a  will  by  which  he 
left  certain  parts  of  the  land  to  complainant,  and  certain  other 
lands  to  his  brother  Young.  It  is  alleged  that  the  will  was  pro- 
bated. It  is  then  alleged  that  on  or  about  November,  1914,  re- 
spondent Broughton  induced  orator  to  convey  to  Broughton  said 
land  above  described;  that  Broughton  did  not  pay  orator  any 
money  whatever,  but  executed  orator  his  note  for  $900,  marked, 
"Nonnegotiable,"  and  payable  five  years  after  date;  that  a  few 
days  prior  to  the  date  of  the  execution  of  the  note  and  the  deed 
above  referred  to  orator  had  made  a  written  contract  with  D.  P. 
Haynes  to  convey  said  land  to  Haynes  at  and  for  the  sum  of 
$2,500  cash;  and  that  orator  was  prevented  from  carrying  out 
his  said  contract  with  Haynes  on  account  of  the  influence  exerted 
by  Broughton,  but  orator  avers  that  the  land  is  worth  at  least 
$2,500,  or  even  more. 

The  fifth  paragraph,  as  last  amended,  is  as  follows : 
Complainant  further  shows  to  the  court  that  he  is  an  ignor- 
ant, weak-minded  negro ;  that  he  had  no  education,  and  had  had 
no  business  experience  whatever ;  that  he  is  incapable  of  taking 
care  of  himself  in  an  ordinary  business  transaction;  that  he  is 
easily  influenced  and  controlled;  and  that  these  facts  were  well 
known  to  respondent ;  and  complainant  further  shows  to  the  court 
that  he  had  no  knowledge  whatever  of  the  real  value  of  these 
lands,  and  did  not  know  the  extent  of  his  interest  therein,  but 
that  these  facts  were  well  known  to  the  respondent,  who  is  a 
white  man,  educated,  shrewd,  and  has  a  great  deal  of  business 
experience,  and  knew  the  value  of  said  land,  and  the  extent  of 
complainant's  interest  therein,  and  represented  to  complainant 
that  said  lands  were  worth  much  less  than  $1,800,  the  price  which 
respondent  agreed  to  give  complainant  in  said  trade;  that  said 
representation  by  respondent,  who  knew  the  real  value  of  the 
land,  was  made  by  the  respondent  to  induce  the  complainant  to 
sell  said  lands  to  respondent,  and  complainant  further  avers  that 
he  relied  upon  respondent's  superior  judgment  as  to  the  value  of 
said  land,  and  that  the  representation  of  respondent  to  the  com- 
plainant of  the  value  of  said  land  was  false,  and  that  respondent 
knew  said  representation  was  false,  and  that  as  a  matter  of  fact, 
said  land  is  now  and  was  then  worth  more  than  $4,000,  which 
was  then  krown  to  respondent;  and  complainant  further  avers 
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that  in  his  ignorance  of  the  value  of  said  land,  and  of  his  interest 
therein  he  relied  in  good  faith  upon  the  representations  made  by 
respondent,  in  whom  he  reposed  confidence,  and  executed  said 
deed  in  reliance  upon  the  respondent's  representation  as  to  the 
value  of  said  land.    Orator  offers  to  do  equity,  etc. 

James  F.  Matthews  for  appellant.  Willett  &  Willett,  and 
Hugh  Walker,  for  appellee. 

THOMAS,  J. — This  appeal  is  taken  from  a  decree  of  the  city 
court  overruling  demurrers  to  a  bill  alleging  the  misrepresenta- 
tion induced  complainant  to  sell  valuable  lands  for  a  sum  greatly 
less  than  their  real  value. 

We  have  carefully  examined  the  demurrers  to  the  bill  as  last 
amended,  and  are  of  the  opinion  that  no  error  was  committed  in 
the  overruling  of  the  same.  See'GreU  Bros.  Co.  v.  McLain,  infra, 
72  South.  410 ;  Cleere  v.  Cleere,  82  Ala.  581,  588,  3  South.  107, 
60  Am.  Rep.  750 ;  Saltonstall  v.  Gordan,  33  Ala.  149 ;  2  Lead.  Gas. 
in  Eq.  1238. 

The  decree  of  the  city  court  is  affirmed. 

Affirmed. 

McClellan,  Somerville,  and  Gardner,  JJ.,  concur. 


Sherrod  v.  The  State. 

Abusive  Languag^e. 

(Decided  June  30,  1916.    72  South.  540.) 

1.  Indictment  and  Information;  Nature  of  Accusation. — A  defendant  may 
waive  the  right  secured  to  him  before  conviction  to  demand  the  nature  of 
the  accusation  against  him. 

2.  Court;  Jurisdiction. — The  fact  that  defendant  was  arrested  and  tried 
without  affidavit  does  not  render  the  judgment  of  the  recorder's  court  void 
for  want  of  jurisdiction. 

3.  Same;  Person. — Although  as  between  courts  of  concurrent  jurisdic- 
tion the  first  to  take  cognizance  of  the  offense  acquires  jurisdiction  which  it 
may  retain,  to  the  exclusion  of  the  other,  yet  where  one  issues  process  in  a 
criminal  action,  and  the  other  arrests  the  person,  that  court  having  jurisdic- 
tion of  the  person,  though  acquired  by  arrest  without  a  warrant,  may  pro- 
ceed to  judgment,  and  its  judgment  is  a  complete  bar  to  a  prosecution  in  the 
other  for  the  same  offense. 
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4.  Pleading;  Sufficiency;  Test. — ^Where  pleas  are  insufficient  and  not 
merely  frivolous,  the  defect  should  be  pointed  out  by  demurrer  rather  than 
by  motion  to  strike. 

5.  Courts;  Appellate  Court;  Review;  Error  of  Law. — ^Where  the  Court  of 
Appeals  holds  that  after  a  lawful  arrest  without  warrant,  and  the  giving  of 
bond  in  the  recorder's  court,  such  an  arrest  and  judgment  was  not  a  bar  to  a 
prosecution  under  warrant  for  the  same  offense  in  the  city  court,  it  is  an 
error  of  law  reviewable  by  the  Supreme  Court. 

6.  Courts;  Jurisdiction.— The  words  'taking  cognizance'',  as  between 
courts  of  concurrent  jurisdiction  means,  in  personal  and  criminal  actions, 
that  the  first  court  must  have  acquired  jurisdiction  of  the  person  before  the 
rule  of  exclusion  of  jurisdiction  of  another  court  applies. 

Certiorari  to  Court  of  Appeals. 

Ed  Sherrod  was  convicted  of  the  offense  of  using  abusive 
language,  and  from  a  conviction  in  the  city  court  appealed  to  the 
Court  of  Appeals,  which  affirmed  the  judgment  of  the  lower 
court.  See  Sherrod  v.  State,  14  Ala.  App.  57,  71  South.  76. 
Whereupon  he  seeks  certiorari  to  review  the  judgment  and  deci- 
sion of  the  Court  of  Appeads.  Writ  awarded  and  the  judgment 
of  the  Court  of  Appeals  reversed  and  the  cause  remanded. 

McEniry  &  McEniry,  for  appellant.  W.  L.  Martin,  Attor- 
ney General,  and  P.  W.  Turner,  Assistant  Attorney  General,  for 
the  State. 

ANDERSON,  C.  J.— (1)  It  is  conceded  that  the  city  court 
and  the  recorder's  court  of  Bessemer  had  concurrent  jurisdiction 
of  the  offense  involved,  and  that  the  offense  for  which  appellant 
was  convicted  in  the  city  court  included  or  was  similar  to  the 
one  for  which  the  defendant  had  previously  been  tried  in  the 
recorder's  court.  It  is  also  conceded  that  the  police  officer  had 
the  right,  under  the  existing  law,  to  arrest  the  accused  without 
affidavit  or  warrant,  and  take  him  before  the  recorder  for  the 
offense  with  which  he  was  tried,  as  being  a  violation  of  a  city 
ordinance.  The  accused  had  the  right,  before  conviction,  to 
demand  the  nature  and  character  of  the  accusation  against 
him,  but  this  he  could  waive. — McKinstry  v.  City  of  Ttiscaloosa, 
172  Ala.  344,  54  South.  629 ;  Bowling  v.  City  of  Troy,  173  Ala. 
468,  56  South.  118;  Birmingham  v.  O'Heam,  149  Ala.  307,  42 
South.  836, 13  Ann.  Cas.  1131 ;  Aderhold  v.  Anmiston,  99  Ala.  521, 
12  South.  472. 

(2)  The  fact  that  the  accused  was  arrested  and  tried  without 
an  affidavit  did  not  render  the  judgment  in  the  recorder's  court 
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void  for  want  of  jurisdiction. — Brooke  v.  State,  155  Ala.  78,  46 
South.  491. 

(3)  The  fact  that  a  warrant  was  issued  by  the  city  court 
before  the  accused  was  arrested  by  the  policeman  for  the  viola- 
tion of  a  city  ordinance  did  not  give  the  city  court  jurisdiction,  to 
the  exclusion  of  the  recorder's  court,  as  the  recorder's  court  first 
acquired  jurisdiction  of  the  person.  It  is,  of  course^  a  general 
rule,  where  two  courts  have  concurrent  jurisdiction  of  a  cause, 
the  first  one  acquiring  jurisdiction  has  the  right  to  proceed  to 
the  exclusion  of  the  other,  but  in  personal  or  criminal  actions  the 
jurisdiction  does  not  attach  or  become  vested  in  the  court  issuing 
the  process  until  jurisdiction  of  the  person  has  been  acquired, 
either  by  the  service  of  process  or  a  voluntary  appearance.  The 
law  gave  each  of  said  courts  jurisdiction  of  the  subject-matter, 
but  the  jurisdiction  of  the  person  could  be  acquired  only  by  serv- 
ice of  its  process,  or  a  voluntary  appearance  of  the  defendant. — 
Woolf  V.  McGaugh,  175  Ala.  303,  57  South.  754 ;  Lamar  v.  Com- 
missioners'  Court,  21  Ala.  772. 

(4)  The  recorder's  court  having  jurisdiction  of  the  subject- 
matter  and  as  the  policeman  had  the  right  to  arrest  the  accused 
without  a  warrant,  the  said  recorder's  court  acquired  jurisdiction 
of  the  person  of  the  defendant,  and  had  the  right  to  proceed  to 
judgment,  notwithstanding  that  there  was  an  outstanding  un- 
executed warrant  against  him  from  the  city  court  when  he  was 
arrested  by  the  policeman  for  violating  a  city  ordinance.  The 
pleas  set  up  a  complete  bar  to  the  prosecution  in  the  city  court. — 
Brooke's  Case,  supra;  Jackson  v.  State,  136  Ala.  96,  33  South* 
888.  If  the  pleas  were  not  fully  sufficient,  the  defect  should  have 
been  suggested  by  demurrer,  and  not  by  a  motion  to  strike. 

(5)  The  Court  of  Appeals  concedes  error  in  striking  the 
pleas,  but  invokes  the  doctrine  of  error  without  injury,  upon  the 
theory  that  the  undisputed  facts  show  that  the  recorder's  court 
did  not  have  jurisdiction  to  render  the  judgment  set  up  because 
the  city  court  first  acquired  jurisdiction.  This  court  does  not 
review  the  conclusion  of  the  Court  of  Appeals  upon  the  facts,  or 
in  the  application  of  the  law  to  the  facts,  and  ordinarily  will  not 
review  its  action  in  the  application  of  the  rule  of  error  without 
injury,  but  where,  in  the  application  of  said  rule,  it  is  premised 
upon  an  erroneous  statement  of  the  law  as  set  out  in  the  opinion, 
we  will  revise  the  holding,  especially  when  it  invades  the  consti- 
tutional rights  of  the  accused.    In  other  words,  the  effect  of  the 
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holding,  as  disclosed  by  the  opinion,  is  that  the  judgment  ren- 
dered by  the  recorder  was  not  a  bar  to  the  prosecution  in  the  city 
court,  because  the  recorder's  court  never  acquired  jurisdiction 
of  the  person  of  the  accused,  because  there  was  no  affidavit  and 
warrant,  although  he  had  been  arrested  by  a  policeman,  put  in 
jail,  and  gave  a  bond  returnable  to  the  recorder's  court  before  he 
was  arrested,  under  the  warrant  from  the  city  court,  and  not- 
withstanding the  statute  authorized  the  arrest  by  the  policeman 
without  affidavit  and  warrant.  This  was  an  error  of  law. — 
Brooke's  Case,  supra.  Both  courts  had  jurisdiction,  under  the 
law,  of  the  subject-matter,  and  the  first  one  that  acquired  juris- 
diction of  the  person  had  the  right  to  proceed  to  judgment,  and 
the  recorder's  court  first  acquired  jurisdiction  of  the  person. 

(6)  As  heretofore  stated,  we  are  aware  of  the  soundness  of 
the  rule,  laid  down  by  the  Court  of  Api)eals  in  the  present  case, 
that  where  two  courts  have  concurrent  jurisdiction  that  one 
which  first  takes  cognizance  of  the  case  has  the  right  to  retain  it, 
to  the  exclusion  of  the  other ;  and  no  other  court  can  interfere  and 
wrest  from  it  the  jurisdiction  first  obtained.  "Taking  cogni- 
zance," however,  means  that  the  first  court  must  have  acquired 
jurisdiction  of  the  person,  in  i)ersonal  and  criminal  actions,  be- 
fore the  rule  of  exclusion  as  to  the  other  court  applies.  In  each 
case  that  we  have  examined  upon  the  subject,  wherein  the  rule 
was  invoked,  either  the  statement  of  facts  or  the  opinion  indi- 
cates that  the  court,  whose  jurisdiction  was  upheld  to  the  exclu- 
sion of  the  other,  had  acquired  jurisdiction  of  the  person  of  the 
accused  before  the  other  court  had  done  so. — State  v.  Humphrey, 
125  Ala.  110,  27  South.  996;  Pippin  v.  State,  ex  rel.  Attorney 
General,  156  Ala.  185,  47  South.  266.  Indeed  it  appears  from  the 
opinion  in  the  cases  of  Gustin  v.  State,  10  Ala.  App.  171,  65  South. 
302,  and  Harmon  v.  State,  8  Ala.  App.  311,  62  South.  438,  that 
the  Court  of  Appeals  held  that  the  other  court  was  not  excluded 
unless  the  court  whose  judgment  was  upheld  had  acquired  juris- 
diction of  the  person  of  the  accused. 

The  writ  of  certiorari  is  awarded  and  the  judgment  of  the 
Court  of  Appeals  is  i  eversed,  and  the  cause  is  remanded  to  said 
court  for  further  corsideration. 

Writ  awarded  and  reversed  and  remanded. 

McClellan,  Somerville,  Gardner,  and  Thomas,  JJ.,  con- 
cur in  the  opinion.  Mayfield  and  Sayre,  JJ.,  concur  in  the  con- 
clusion. 

10—197 
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Camody,  et  al.  v.  Webster. 

Bill  to  Enjoin  Transfer  of  Note,  and  for  Specific  Performance. 

(Decided  June  30,  1916.    72  South.  62?.) 

.-• 

1.  Bills  and  Notes;  Assignment;  Failure;  Pleading^. — ^A  bill  alleging  fail- 
ure of  defendant  to  assign  and  deliver  a  note  as  agreed,  and  the  sale  thereof 
to  other  defendants,  and  praying  judgment  against  the  original  defendants, 
if  it  be  ascertained  that  the  other  defendants  are  bona  fide  purchasers  for 
value,  is  not  demurrable  on  its  face  as  showing  that  such  others  are  bona 
fide  purchasers. 

2.  Trusts;  Relations;  Right  to  Sue. — ^The  mere  fact  that  complainant 
might  have  relief  in  law  because  of  respondent's  refusal  to  assign  and  trans- 
fer a  note  as  agreed,  does  not  prevent  him  from  maintaining  a  bill  to  have 
the  trust  relationship  which  he  claims  declared  and  enforced. 

3.  Specific  Performance;  Vendor  and  Purchaser;  Note;  Transfer;  Parties. 

— The  transfer  of  a  note  for  the  price  of  land  by  delivery  merely  passes  the 
vendor's  lien,  but  if  the  legal  title  to  the  note  still  remains  in  the  transferor, 
he  should  be  a  party  to  the  bill  to  enjoin  delivery,  and  for  specific  perform- 
ance of  the  contract  under  which  the  note  was  given. 

4.  Vendor  and  Purchaser;  Purchase  Money  Note;  Transfer;  Effect.^ — 

Where  the  purchase  money  of  land  is  evidenced  by  several  promissory  notes, 
an  assignment  of  each  is  pro  tanto  an  assigpiment  of  the  vendor's  lien. 

5.  Specific  Performance;  Trusts;  Right  to  Sue;  Other  Remedy. — ^Bills  to 
enforce  trusts  in  land,  or  bills  in  the  nature  thereof,  and  to  enforce  specific 
performance,  are  concurrent  with  or  additional  to  other  remedies. 

6.  Trusts;  Enforcement;  Volunteers. — ^When  a  trust  is  created  or  arises 
in  favor  of  a  mere  volunteer  to  a  transaction,  a  party  may  constitute  him- 
self a  trustee  for  another  merely,  and  courts  of  equity  will  enforce  Hie  trust 
against  him. 

Appeal  from  Morgan  Chancery  Court. 

Heard  before  Hon.  James  E.  Horton,  Jr. 

Bill  by  Frank  Webster  against  M.  C.  Camody  and  others,  to 
enjoin  and  restrain  respondents  Erwin  &  Stout  from  disposing  of 
and  transferring  a  note,  or  from  surrendering  it  to  respondent 
Camody,  or  any  one  else  except  complainant,  and  to  compel  re- 
spondents Camody  and  Quarles,  to  specially  perform  said  agree- 
ment by  endorsing  and  delivering  note  to  complainant.  From  a 
decree  overruling  demurrers  to  the  bill  respondents  appeal.  Af- 
firmed. 

W.  T.  Lowe,  and  Wert  &  Lynne,  for  appellants.  E.  W.  God- 
bey,  for  appellee. 
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This  cause  was  submitted  and  considered  under  rule  46 
(175  Ala.  vii,  65  South,  vii)  and  Mr.  Justice  MAYFIELD  deliv- 
ered the  opinion  of  the  court. 

The  bill  is  filed  in  a  double  aspect,  one  in  the  nature  of  a  bill 
to  declare  and  enforce  a  trust,  the  other  in  the  nature  of  one  for 
specific  performance.  The  two  reliefs  sought  are  not  at  all  incon- 
sistent, but  both  are  necessary  to  obtain  complete  relief,  each 
being  complimentary  to  the  other.  The  alleged  trust  relates  to 
land,  involving  the  declaring  and  enforcing  of  a  lien  in  the  nature 
of  a  vendor's  lien ;  and  the  specific  performance,  or  relief  in  the 
nature  thereof,  relates  to  a  note  for  $1,250  given  as  part  con- 
sideration in  the  purchase  of  an  interest  in  lands,  executed  by  one 
respondent  to  another,  involving  the  compelling  of  the  payee  of 
the  notes  to  assign  and  deliver  the  said  note  to  complainant.  The 
bill  alleges  a  contract  between  complainant  and  the  respondents 
Camody  and  Quarles,  to  both  purchase  and  sell  timber  rights  in 
certain  lands.  Complainant,  it  seems,  was  serving  in  a  double 
capacity,  in  a  manner  representing  both  the  seller  and  the  pur- 
chaser, and  he  partly  financed  the  deals.  However,  his  dual  rela- 
tion was  known  to  both  purchasers  and  sellers,  and  there  is  noth- 
ing to  show  any  fraud  or  wrong  on  his  part. 

Camody  was  to  sell  the  timber  rights  to  Quarles,  and  com- 
plainant was  in  part  to  finance  the  deal.  As  a  part  of  the  pur- 
chase price  Quarles  was  to  execute  a  note  for  $1,250,  payable  to 
Camody,  and  Camody  in  turn  was  to  indorse  or  assign  the  note  to 
complainant,  Webster,  and  deliver  it,  so  indorsed  to  Quarles  who 
was  to  deliver  it  to  Webster.  The  note  was  executed  by  Quarles 
and  delivered  to  Camody;  but  the  latter  declined  or  failed  to 
indorse  it  to  Webster,  or  to  deliver  it  back  to  Quarles,  who  in  turn 
was  to  deliver  it  to  Webster,  but  instead  transferred  and  assigned 
the  note  to  the  respondents  Stout  and  Irwin.  The  allegation  of 
the  bill  in  this  respect  is :  "Instead  of  turning  the  said  note  over 
to  the  complainant  the  said  Camody  has,  complainant  is  informed 
and  believes,  and  upon  information  and  belief  states  the  fact  to 
be,  transferred  and  assigned  said  note  to  the  defendant  Stout  and 
Irwin,  the  precise  consideration  of  such  transfer  or  assignment, 
or  delivery  being  to  the  complainant  unknown ;  and  the  said  note 
is  negotiable,  and  liable  to  be  further  transferred." 

The  prayer  is  in  part  as  follows :  "That  *  *  *  the  defend- 
ant Camody  and  the  defendant  Quarles  be  compelled  to  specifical- 
ly perform  the  said  agreement  by  indorsing  and  delivering  said 
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note  to  the  complainant,  and  that  the  said  Irwin  and  the  said 
Stout,  as  an  incident  to  said  relief,  be  compelled  to  surrender  said 
note  to  the  complainant,  to  the  end  that  he  may  present  it  to  the 
said  Camody  for  indorsement;  that  in  the  event  it  should  be 
ascertained  that  the  said  note  has  been  transferred  to  a  bona  fide 
purchaser  for  value,  then  the  court  will  hold  the  said  Camody 
and  the  said  Quarles  liable  to  the  complainant  for  the  sum  of 
$1,250  (and  interest  from  the  date  of  said  note) ;  and  that  for 
said  sum  and  interest  the  complainant  be  decreed  to  have  a 
vendor's  lien  upon  the  interest  purchased  by  said  Quarles  in  said 
land." 

The  bill  undoubtedly  contains  equity  as  against  Camody  and 
Quarles,  and  on  its  face  does,  as  against  Stout  and  Irwin.  The 
bill,  however,  anticipates  the  condition  that  the  two  latter  re- 
spondents may,  by  their  answer,  show  that  they  are  bona  fide 
purchasers  of  the  note  in  which  case,  the  bill  concedes,  no  relief 
could  be  had  against  them. 

(1,  2)  Counsel  for  appellants,  respondents  below,  are  in 
error  in  contending  that  the  bill  on  its  face  shows  Stout  and  Irwin 
to  be  bona  fide  purchasers  of  the  note.  It  denies  specific  knowl- 
edge as  to  whether  they  are  in  fact  such  holders  of  the  note,  and 
therefore  seeks  to  have  that  fact  ascertained — a  fact  which  lies 
peculiarly  within  the  knowledge  of  the  respondents.  The  bill  was 
therefore  not  subject  to  demurrer  on  this  ground,  nor  on  any 
other  ground  alleged  and  insisted  upon.  The  mere  fact  that  com- 
plainant might  possibly  have  relief  in  a  court  of  law  does  not 
prevent  his  maintaining  this  bill  to  have  the  trust  relation  de- 
clared and  enforced  for  his  protection. 

(3)  The  transfer  of  a  note  for  purchase  money  of  land  by 
delivery  merely  passes  the  vendor's  lien,  but  if  the  legal  title  to 
the  note  still  remain  in  the  transferor,  he  should  be  a  party  to  the 
suit. — Davis  v.  Smith,  88  Ala.  596,  7  South.  159 ;  Owen  v.  Bank- 
head,  76  Ala.  143;  4  Mayf.  Dig.  p.  1101. 

(4)  Where  the  purchase  money  is  evidenced  by  several  prom- 
issory notes,  an  assignment  of  each  is  pro  tanto  an  assignment  of 
the  vendor's  lien. — Griggsby  v.  Hair,  25  Ala.  327 ;  4  Mayf.  Dig.  p. 
1101. 

(5)  Bills  to  enforce  trusts  as  to  lands,  or  bills  in  the  nature 
thereof,  and  to  enforce  specific  performance,  are  concurrent  with 
or  additional  to  other  remedies. — 39  Cyc.  591,  592;  Lee  v.  Lee, 
55  Ala.  601 ;  Thompson  v.  Hartline,  105  Ala.  263, 16  South.  711. 
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(6)  When  a  trust  is  created,  or  arises,  in  favor  of  a  mere 
volunteer  to  a  transaction,  a  party  may,  as  Camody  and  Quarles 
did  in  this  case,  constitute  himself  a  trustee  for  another,  and  a 
court  of  equity  will  enforce  the  trust  against  him. — Compton  v. 
Vasser,  19  Ala.  266;  Walker  v.  Crews,  73  Ala.  418. 

It  follows  that  there  was  no  error  in  overruling  the  demurrer 
to  this  bill. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Stone,  Treasurer,  v.  State,  ex  rel.  Holcombe. 

Mandamus. 

(Decided  June  30,  1916.    72  South.  536.) 

Sheriffs  and  Constables;  Guarding  Prisoners;  Fees^ — Considering  §  6638, 
as  amended  by  General  Acts  1911,  p.  41,  and  §§  6646  and  6889,  Code  1907,  it 
is  held  that  the  sheriff  of  Mobile  counly  is  entitled  to  receive  from  Mobile 
county  fees  for  guarding  prisoners  in  the  county  jail,  convicted  of  misde- 
meanors, where  execution  has  been  issued  and  returned  "no  property  found," 
since  this  is  an  allowance  and  not  a  fee,  and  is  authorized  by  the  exception  in 
§68,  Constitution  1901;  and  this  is  true  notwithstanding  the  provisions  of 
§  3693,  Code  1907,  and  Local  Acts  1907,  p.  86,  amending  Local  Acts  1898-09, 
p.  1164. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Petition  by  W.  H.  Holcombe  in  the  name  of  the  State  for 
mandamus  to  issue  to  George  E.  Stone  as  treasurer  requiring  him 
to  number  and  register  a  warrant  in  the  order  in  which  it  was 
presented.  From  a  judgment  granting  the  writ,  respondent  ap- 
peals.   Affirmed. 

The  board  of  revenue  and  road  commissioners  of  Mobile  coun- 
ty audited  and  allowed  a  claim  against  the  county  by  appellee, 
who  is  the  sheriff  of  said  county,  amounting  to  $324,  and  consist- 
ing of  fees  for  guarding  prisoners  in  the  county  jail.  After  the 
allowance  of  the  said  fee,  a  warrant  was  drawn  by  the  president 
of  the  board  on  the  county  treasurer  pursuant  to  a  local  statute 
prescribing  the  powers  and  duties  of  said  board.  A  copy  of  the 
itemized  claim  so  audited  and  allowed  is  made  a  part  of  the  peti- 
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tion  in  this  cause.  As  appears  therefrom,  three  of  said  fees  of 
$2  each  were  for  guarding  prisoners  confined  upon  felony  charges, 
and  the  remainder  thereof  were  for  guarding  prisoners  who  were 
convicted  of  misdemeanors  in  the  inferior  criminal  court  of  Mo- 
bile. The  claim  shows  that  execution  was  issued  in  each  of  said 
cases  and  returned  "No  property  found."  Appellee  presented  the 
said  warrant  to  appellant,  as  treasurer  of  Mobile  county,  for  reg- 
istration according  to  law.  The  treasurer  refused  to  register  the 
same,  and  thereupon  appellee  filed  his  petition  in  the  law  and 
equity  court  of  Mobile  setting  up  the  facts,  and  praying  for  a  writ 
of  mandamus  to  compel  the  treasurer  to  register  the  said  war- 
rant as  provided  by  law.  Appellant's  only  reason  for  refusing  to 
register  the  warrant  was  his  contention  that  the  sheriff  is  not 
entitled  to  any  fees  for  guarding  prisoners  in  those  cases  in  which 
there  is  a  conviction  in  the  inferior  criminal  court  of  Mobile,  and 
therefore  appellant  waived  the  issuance  of  an  alternative  writ 
and  appeared  in  the  cause,  first  moving  to  dismiss  the  petition, 
and  upon  such  motion  being  overruled,  demurred  to  the  petition. 
The  demurrer  being  overruled,  appellant  declined  to  plead  furth- 
er, and  thereupon  appellee  proved  his  petition  and  the  court 
issued  a  final  and  peremptory  writ  of  mandamus  ordering  appel- 
lant, as  treasurer,  to  register  the  said  warrant  as  provided  by 
law. 

Gordon  &  Edington,  for  appellant.  Stevens,  McCorvey  & 
MgLeod,  for  appellee. 

SAYRE,  J. — Appellee's  brief  in  its  first  paragraph,  which  the 
reporter  will  reproduce,  correctly  states  the  nature  of  this  case. 

By  the  act  of  February  21,  1907  (Local  Acts,  p.  86),  amend- 
ing the  act  which  established  the  inferior  criminal  court  of  Mo- 
bile, it  was  provided  as  follows :  "That  the  same  costs  shall  be 
taxed  and  collected  in  the  said  inferior  criminal  court,  and  in  the 
same  manner  ag  is  provided  by  sections  4574,  4576  and  4577  of 
the  Code. 

The  reference  was  to  sections  of  the  Code  of  1896.  Section 
4574  dealt  with  the  fees  of  justices  of  the  peace;  section  4576, 
which  has  been  brought  forward  in  the  Code  of  1907  as  section 
6653,  provided  for  the  fees  of  constables  in  criminal  cases ;  while 
section  4577  provided  that  the  fees  specified  in  section  4576  should 
be  taxed  and  collected  as  other  costs.    The  act  referred  to  above 
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also  provided  that :  ''Said  judge  or  clerk  of  said  inferior  criminal 
court  shall  address  processes  of  whatever  nature  or  kind  to  the 
sheriff  of  Mobile  county,  who  shall  either  himself  or  by  deputy 
execute  the  same.  When  required  by  the  said  judge,  the  sheriff 
shall  furnish  a  bailiff  for  said  inferior  criminal  court.  The  sheriff 
shall  receive  no  fees,  but  as  compensation  for  the  services  re- 
quired of  him,  and  for  furnishing  the  bailiff,  he  shall  receive 
eighteen  hundred  dollars  per  annum,  to  be  paid  monthly  out  of 
the  county  treasury." 

The  two  provisions  of  the  act  of  February  21,  1907,  quoted 
above,  were  reproduced  from  the  act  of  February  23, 1899,  estab- 
lishing the  inferior  criminal  court  (Local  Acts  1898,  1899,  p. 
1164),  the  only  difference  being  that  in  the  act  quoted  from  the 
clerk  was  authorized  to  issue  process  and  tax  and  collect  costs, 
services  which  the  original  required  the  judge  to  perform. 

Section  6638  of  the  Code  of  1907  provided  for  "fees  and  allow- 
ances" to  sheriffs  in  criminal  cases.  By  the  act  of  February  28, 
1911  (Gen.  Acts  1911,  p.  41)  §  6638  was  amended,  inter  alia,  by 
the  incorporation  of  a  new  item  as  follows :  "For  guarding  each 
prisoner  lawfully  committed  to  jail  in  the  following  cases:  (1) 
In  all  felony  cases  whether  convicted  or  not  $2.00.  (2)  In  all 
arrests  under  indictment  whether  convicted  or  not  $2.00.  In  all 
other  cases  where  convictions  follow  arrests  $2.00." 

Appellant  insists  that  no  authority  is  to  be  found  in  these 
statutes  for  taxing  the  item  of  $2  for  guarding  prisoners  as  costs 
in  the  inferior  criminal,  court,  and  that,  however  that  may  be,  the 
sheriff  receives  the  sum  of  $1,800  per  annum  in  lieu  of  all  com- 
pensation for  services  required  of  him  in  or  for  the  inferior  crim- 
inal court,  including  the  item  of  costs  in  question. 

Roughly  speaking,  the  inferior  criminal  court  exercises  juris- 
diction and  authority  in  cases  cognizable  by  justices  of  the  peace 
in  Mobile  county  and  some  other  misdemeanors,  and  has  the  same 
power  to  imprison  and  sentence  to  hard  labor  that  is  possessed  by 
criminal  courts  of  general  jurisdiction.  Most  of  the  items  of  com- 
pensation claimed  by  the  sheriff  in  this  proceeding  are  claimed  in 
cases  in  which  there  have  been  convictions  for  misdemeanors  and 
executions  have  been  returned  "No  property."  In  three  cases 
the  fees  are  claimed  on  account  of  prisoners  committed  on 
charges  of  felony.  No  question  is  made  about  the  sheriff's  right 
to  the  fees  claimed  in  these  three  last  cases. 

Our  judgment  is  that  appellee  was  entitled  to  have  his  claim 
registered  for  its  full  amount  as  the  trial  court  commanded.    We 
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accord  full  recognition  to  the  statutory  rule  that :  "The  law  of 
fees  and  costs  must  be  held  to  be  penal,  and  no  fee  must  be  de- 
manded or  received  except  in  cases  expressly  authorized  by  law." 
—Code,  §  3693;  MobUe  County  v.  WiUiams,  180  Ala.  639,  61 
South.  963. 

But  in  this  case  there  is  no  question  about  there  being  a  stat- 
ute allowing  to  sheriffs  in  general  the  compensation  in  contro- 
versy ;  the  only  question  is  whether  in  the  statute  governing  the 
inferior  criminal  court  sufficient  reason  is  found  for  making  an 
exception  against  the  sheriff  in  respect  of  cases  originating  in 
that  court,  and  this  is  to  be  determined  at  the  end  of  a  fair  and 
reasonable  effort  to  ascertain  the  legislative  intent.  Section  6638, 
as  lately  amended,  is  general  in  terms,  it  makes  no  exceptions,  and 
its  general  provisions  is  to  be  made  effective  unless  the  prior  local 
statute  contains  a  provision  to  the  contrary.  To  quote  again  the 
local  act :  "The  sheriff  shall  receive  no  fees,  but  as  compensation 
for  the  services  required  of  him,  and  for  furnishing  the  bailiff,  he 
shall  receive  eighteen  hundred  dollars,"  etc. 

The  "costs"  of  the  local  act  are  clearly  the  "fees"  of  section 
4576  of  the  Code  of  1896  (section  6653,  Code  1907) ,  and  the  court 
is  of  the  opinion  that  the  services  required  of  the  sheriff  (in  addi- 
tion to  furnishing  a  bailiff) ,  within  the  meaning  of  the  act,  and 
the  services  for  which  he  is  allowed  a  fixed  compensation,  are 
the  services  for  which  fees  are  allowed  by  the  section  and  services 
of  like  kind,  that  is,  services  performed  in  executing  process 
issued  from  the  court,  within  which  category  may  fairly  be  in- 
cluded the  taking  of  bail  in  misdemeanor  cases.— Ste^6,  ex  rel. 
Drago  v.  Smith,  Auditor,  185  Ala.  384,  64  South.  364.  The  addi- 
tional compensation  for  guarding  prisoners  allowed  by  amended 
section  6638  is  not  a  fee  within  the  prohibition  of  the  local  act; 
it  is  rather  an  allowance.  That  our  statutory  system  in  respect 
of  the  compensation  of  public  officers  intends  and  must  observe 
a  distinction  between  fees  and  allowances,  and  that  compensation 
for  guarding  prisoners  falls  within  the  latter  class,  is  convincingly 
shown  by  section  68  of  the  Constitution  which  provides  that  the 
inhibition  against  increasing  or  decreasing  the  fees  and  compen- 
sation of  public  officers  during  their  terms  of  office  shall  not 
"prevent  the  Legislature  from  increasing  or  diminishing  at  any 
time  the  allowance  to  sheriffs  or  other  public  officers  for  feeding, 
transferring  or  guarding  prisoners." 

It  will  be  observed  that  under  the  Constitution  and  the  stat- 
utes to  which  we  have  referred  services  rendered  in  feeding  and 
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guarding  prisoners  belong  to  a  class  different  from  that  of  the 
services  for  which  fees  may  be  charged,  and  that  their  statutory 
status,  for  the  purposes  of  the  case  in  hand,  is  the  same  in  all 
respects  except  that  the  provision  for  guarding  prisoners  is  of 
recent  enactment,  and  it  is  not  without  persuasive  force  to  note 
that  to  hold  the  appellee  not  entitled  to  compensation  for  guard- 
ing prisoners  committed  by  or  to  answer  in  the  inferior  criminal 
court  would  involve  also  the  conclusion  that  he  is  not  entitled  to 
compensation  for  feeding  such  prisoners.  The  statute  concerning 
the  feeding  of  prisoners  has  beien  re-enacted  from  time  to  time, 
and  at  all  times  it  has  been  uniformly  construed  and  administered 
as  securing  to  the  sheriffs  throughout  the  state  compensation  for 
an  outlay  and  a  service  rendered  for  which  no  other  compensa- 
tion is  provided.  In  these  circumstances  it  would  require  a  very 
clear  enunciation  of  legislative  purpose  to  bring  us  to  the  view 
that  it  was  intended  by  the  local  act  in  question  that  all  prisoners 
held  in  jail  under  the  orders  of  the  inferior  criminal  court,  a 
majority,  most  likely,  of  all  prisoners  requiring  sustenance  from 
the  sheriff,  should,  contrary  to  the  rule  prevailing  in  other  coun- 
ties, be  fed  by  the  sheriff  out  of  his  private  purse.  The  Legis- 
lature has  expressed  no  such  intention.  Nor  has  it  said  that  ap- 
pellee shall  not  be  paid  for  guarding  prisoners  held  under  the 
orders  of  the  inferior  court.  It  has  in  general  terms  provided  a 
new  compensation  "for  each  prisoner  lawfully  committed  to  jail." 
To  hold,  as  we  do,  that  the  sheriff  of  Mobile  county  is  entitled 
to  such  compensation  for  prisoners  committed  by  or  answerable 
to  the  inferior  criminal  court,  neither  repeals  nor  amends  the 
local  statute,  but  leaves  it  to  operate  without  change  or  impair- 
ment according  to  the  legislative  purpose  at  the  time  of  its  enact- 
ment. 

We  have  quoted  amended  section  6638  so  far  as  pertinent  to 
this  inquiry.  The  amendment  does  not  designate  the  source  from 
which  the  sheriff  is  to  receive  the  compensation  claimed  in  the 
event  it  is  not  collected  from  the  defendant.  Section  6646  pro- 
vides that:  "The  fees  specified  in  this  article  (which  includes 
section  6638)  except  where  some  other  provision  is  made  by  law, 
are  to  be  collected  and  paid  in  the  following  manner:  *  *  * 
The  fees  for  services  rendered  in  each  criminal  case  must  be  taxed 
against  the  defendant  on  conviction.  *  *  *  And  if  an  execu- 
tion is  returned  *No  property  found,'  or  if  the  costs  are  not  other- 
wise taxed,  such  costs  must  be  paid  by  the  state,  except  when  they 
are  payable  by  the  county." 
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Appellant  contends  that  in  consideration  of  this  statutory  sit- 
uation the  sheriff  can  look  only  to  the  state  for  the  compensation 
claimed — ^that  the  county  is  not  liable.  While  it  must  be  recog- 
nized that  there  has  been  some  confusion  in  the  use  of  terms  in 
the  legislative  dealing  with  the  subject  of  fees  and  allowances  to 
officers  in  criminal  cases,  yet  it  is  clear  upon  the  whole  that  by 
the  incorporation  of  the  item  for  guarding  prisoners  into  section 
6638  the  Legislature  intended  that  such  items  should  be  taxed 
against  defendants  upon  conviction  along  with  the  other  items 
therein  named  for  the  collection  of  which  no  specific  different 
provision  is  made.  Otherwise  the  amendment  of  section  6638  in 
the  respect  under  consideration  would  come  to  naught.  Now  sec- 
tion 6889  makes  the  fine  and  forfeiture  fund  of  the  counties  liable 
when  the  defendant  has  been  convicted  and  there  is  a  return  of 
**No  property  found."  And  by  local  statute  the  fine  and  for- 
feiture fund  of  Mobile  county  has  been  consolidated  with  the  gen- 
eral fund,  and  all  claims  against  the  fine  and  forfeiture  fund  made 
payable  out  of  the  consolidated  fund  without  regard  to  the  pres- 
ence therein  of  moneys  arising  from  fines  and  forfeitures. — 
County  of  Mobile  v.  Powers,  103  Ala.  207,  15  South.  642. 

Hence  our  conclusion  that  the  judgment  of  the  law  and  equity 
court  of  Mobile  should  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Qements  v.  Qements,  et  al. 

Bill  to  Set  Aside  Coiiyeyances  as  Fraudulent. 

(Decided  June  30,  1916.    72  South.  523.) 

1.  Fraudulent  Conyeyanoes;  Presumption;  Evidence. — ^Fraud  in  a  con- 
veyance is  never  presumed,  but  must  be  shown  by  clear  and  satisfactory  evi- 
dence; and  if  the  transaction  is  susceptible  of  two  constructions,  that  con- 
struction which  will  support  it  will  be  adopted,  rather  than  that  which  will 
destroy  it. 

2.  Same. — The  evidence  examined  and  held  insufficient  to  show  that  the 
conveyance  attacked  was  fraudulent  as  to  the  judgment  creditor  attacking  it. 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  A.  H.  Benners. 
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Bill  by  Josephine  Clements  against  Frank  B.  Clements  and 
others,  to  annul  certain  conveyances  as  fraud  upon  complainant's 
right  as  a  judgment  creditor  of  one  of  defendants.  From  a  decree 
dismissing  the  bill  complainants  appeal.    Affirmed. 

London  &  Fitts,  for  appellant.  Allen,  Fisk  &  Townsend, 
for  appellee. 

GARDNER,  J. — The  bill  in  this  cause  was  filed  by  the  appel- 
lant to  set  aside,  as  in  fraud  of  alimony  decreed  to  her  by  the 
New  York  Supreme  Court,  conveyances  of  J.  Morgan  Clements' 
undivided  interest  in  certain  real  estate:  First,  to  Frank  B. 
Clements;  and,  second,  to  the  corporate  defendant  organized  by 
the  said  Frank  B.  Clements,  and  of  which  he  is  a  large  stock- 
holder. Respondents,  J.  Morgan  Clements,  Frank  B.  Clements, 
and  Clara  E.  Smith,  are  sister  and  brothers,  and  the  subject- 
matter  of  the  bill  is  the  various  pieces  of  real  estate  situated  in 
Alabama,  constituting  the  estate  of  defendants'  deceased  parents, 
in  which  they  each  owned  an  undivided  one-third  interest.  Com- 
plainant was  the  wife  of  J.  Morgan  Clements  prior  to  the  decree 
of  separation  made  by  the  Supreme  Court  of  New  York  on  June 
27,  1911.  They  were  married  May  8,  1908.  On  July  12,  1909, 
the  husband,  in  a  letter  to  complainant,  expressed  his  determina- 
tion to  effect  a  separation  from  her.  On  June  27,  1911,  com- 
plainant was,  by  the  Supreme  Court  of  New  York,  awarded  a 
decree  of  separation  and  alimony,  the  trial  having  proceeded, 
after  personal  service  upon  the  defendant  in  the  cause,  and  his 
due  appearance  by  counsel.  The  decree  awarded  alimony 
"at  the  rate  of  $18  per  week."  It  further  provided 
that  application  might  be  made  by  complainant  for  a  modi- 
fication of  the  decree,  for  the  purpose  of  increasing  the 
amount  of  alimony,  and  also,  by  the  respondent,  for  a  modification 
of  the  decree  by  decreasing  the  amount  of  alimony  awarded. 
Within  a  month  after  rendition  of  this  decree  a  petition  was 
filed  by  respondent  Clara  E.  Smith,  in  the  probate  court  of  Jeffer- 
son county,  in  which  county  some  of  the  joint  property  was 
located,  seeking  a  sale  of  the  property  owned  by  herself  and  her 
said  two  brothers  for  division  among  them.  There  was  accept- 
ance of  service,  and  a  sale  under  decree  of  the  probate  court  of  all 
the  jointly  owned  property,  the  same  having  been  duly  adver- 
tised.   The  proceedings  appear  to  have  been  in  all  respects  in 
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strict  compliance  with  law.  The  commissioner  accepted  receipts 
in  lieu  of  the  cash ;  but  respondent  J.  Morgan  Clements  was  paid 
in  cash  his  proportionate  one-third  of  the  purchase  price,  amount- 
ing to  $6,700.  Deed  was  duly  executed  to  Frank  B.  Clements. 
Thereafter,  on  October  23,  1911,  a  corporation  was  organized 
by  him,  to  which  he  conveyed  these  properties.  The  capital 
stock  of  the  corporation  was  $10,000,  divided  into  100  shares  of 
$100  each,  of  which  Frank  B.  Clements  owned  50  shares,  Clara 
E.  Smith,  49  shares,  and  her  husband,  J.  R.  Smith,  1  share.  The 
complainant,  in  her  bill,  attacks  this  proceeding  and  sale  through 
the  probate  court,  at  which  respondent  Frank  B.  Clements  be- 
came the  purchaser,  and  his  transfer  of  the  title  to  the  corpora- 
tion, as  a  fraudulent  scheme  entered  into  by  the  parties  for  the 
purpose  of  hindering,  delaying,  and  defrauding  her  in  the  col- 
lection of  alimony  awarded  her  by  the  New  York  court. 

The  respondents  contend  that  there  was  no  intention  to  de- 
fraud, but  that  the  transaction  was  in  entire  good  faith,  and 
nothing  was  done  except  what  was  justified  by  the  law.  They 
insist  that  the  question  of  a  division  of  the  estate  had,  for  a  num- 
ber of  years  before  complainant's  marriage  with  J.  Morgan 
Clements,  been  a  matter  of  discussion  among  them,  and  that  the 
formation  of  a  corporation,  in  order  to  avoid  complication  in  the 
event  of  the  death  of  either  of  them,  leaving  minor  children,  had 
also  been  previously  considered.  They  also  insist  that  complain- 
ant had  previously  refused  to  sign  a  deed,  in  the  sale  of  some  of 
the  property,  and  that  as  they  were  anxious  to  sell,  they  had  dis- 
posed of  the  property  without  her  signature;  and  respondents 
Frank  B.  Clements  and  Clara  E.  Smith  insist  that  what  was  done 
was  for  their  own  protection  as  joint  owners  of  the  property,  and 
to  avoid  any  complications  which  might  arise.  Aside  from  J. 
Morgan  Clements'  interest  in  the  joint  property  here  involved,  it 
appears  without  dispute  that  he  owns  vacant  lots  in  the  city  of 
Tuscaloosa,  Ala.,  valued  at  $4,C00.  Upon  submission  of  the  cause 
for  final  decree  on  the  pleadings  and  proof,  the  chancellor  denied 
the  relief  sought,  and  dismissed  the  bill.  Just  previous  to  the 
filing  of  this  bill,  it  appears,  complainant  attached  the  interest 
of  respondent  J.  Morgan  Clements  in  some  of  the  jointly  owned 
property  located  in  Tuscaloosa  county,  and  recovered  a  judgment, 
and  said  interest  was  sold  in  satisfaction  thereof.  It  seems  to  be 
conceded  by  counsel  for  appellant  that  in  the  event  relief  is 
awarded  by  her  bill,  respondent  J.  Morgan  Clements  will  be  en- 
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titled  to  a  credit  by  the  amount  of  said  judgment,  the  complainant 
having  purchased  at  the  sale  and  used  said  judgment  in  payment 
of  the  purchase  price.  It  also  appears  that  this  judgment  includ- 
ed practically  all  sums  due  at  the  time  of  the  filing  of  this  bill. 
Appellant's  counsel  states  in  his  brief  that  the  judgment  in  the 
attachment  suit  was  for  alimony  in  arrears  on  March  9,  1912. 
This  bill  was  filed  on  that  date.  It  is  insisted  by  counsel  for  ap- 
pellees that  as  a  matter  of  law  complainant  had  against  J.  Mor- 
gan Clements  no  such  claim  as  could  be  made  the  basis  of  an 
action  in  this  state,  for  that  there  had  been  no  final  judgment  in 
the  New  York  court  for  any  definite  and  fixed  sum,  the  decree 
expressly  providing  for  future  modification  thereof.  In  support 
of  this  insistence  counsel  for  appellees  rely  upon  the  following 
authorities :  Lynde  v.  Lynde,  181  U.  S.  183,  21  Sup.  Ct.  555,  45 
L.  Ed.  SIO;  Israel  v.  Israel  (U.  S.  C.  C.  A.)  148  Fed.  576,  79  C.  C. 
A.  32,  9  L.  R.  A.  (N.  S.)  1168,  8  Ann.  Cas.  697;  Page  v.  Page, 
189  Mass.  85,  75  N.  E.  92,  4  Ann.  aCs.  296;  Freund  v.  Freund, 
63  Atl.  (N.  J.  Ch.)  756;  Sistare  v.  Sistare,  80  Conn.  1,  66  Atl. 
772,  125  Am.  St.  Rep.  102.  From  the  conclusion  which  we  have 
reached  upon  the  facts  of  the  case,  however,  it  is  unnecessary 
that  we  enter  into  consideration  of  this  particular  legal  phase,  or 
that  we  determine  it  here.  Should  the  sufficiency  of  the  com- 
plainant's decree  be  conceded  for  the  purposes  of  this  case — a 
question  we  expressly  leave  undecided — we  would  nevertheless 
conclude  that,  under  the  facts  of  the  case,  complainant  has  failed 
and  her  bill  was  therefore  properly  dismissed. 

We  deem  is  unnecessary  to  enter  into  a  discussion  of  the  evi- 
dence further  than  to  note  in  a  general  way  the  circumstances 
which  impel  us  to  this  conclusion. 

(1)  Complainant  rests  for  relief  upon  the  charge  of  actual 
fraud  on  the  part  of  these  respondents.  It  is  a  well-recognized 
rule,  in  cases  of  this  character,  that  fraud  is  never  presumed, 
but  must  be  proven  by  clear  and  satisfactory  evidence,  and  that 
when  a  transaction  is  susceptible  of  two  constructions,  the  one 
which  will  support  it  and  free  it  from  the  imputation  of  impurity 
of  intention  will  be  adopted. — Harrell  v.  Mitchell,  61  Ala.  270. 

(2)  The  evidence  in  this  case  clearly  shows  that  these  re- 
spondents, particularly  J.  Morgan  Clements,  had  been,  for  a 
number  of  years  prior  to  the  latter's  marriage  with  complainant, 
desirous  of  disposing  of  the  jointly  owned  property,  and  it 
clearly  appears  that  to  this  end  J.  Morgan  Clements  was  willing 
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to  sell  at  what  they  considered  somewhat  of  a  sacrifice.  It  further 
appears  that  the  parties  had  considered  complications  which 
might  arise  on  the  death  of  either  of  them,  particularly  of  Mrs. 
Smith,  leaving  minor  children.  To  avoid  any  such  complications 
the  formation  of  a  corporation  was  at  one  time  suggested  by 
J.  M.  Clements.  The  parties  appear  to  have  been  anxious  to  get 
the  property  in  such  shape  that  it  could  be  readily  disposed  of 
when  a  suitable  purchaser  could  be  found.  It  further  appears 
that  on  the  sale,  of  some  of  the  property  at  a  period  of  time  ante- 
dating the  matrimonial  disruption  of  complainant  and  J.  Mor- 
gan Clements,  complainant  declined  to  join  in  the  deed,  and  the 
sale  was  consummated  without  her  signature. 

It  cannot  be  denied  that  Mrs.  Smith  was  in  the  exercise  of  her 
legal  rights  in  filing  the  petition  for  a  sale  and  division  of  the 
jointly  owned  property.  The  proceedings  were  confessedly  regu- 
lar, and  the  sales  were  had  after  due  advertisement,  at  public 
outcry,  and  in  all  respects  according  to  law.  No  purchaser  was 
found  for  any  of  the  property,  and  one  of  the  joint  owners,  Frank 
B.  Clements,  bought  it  in.  A  corporation  was  subsequently 
formed,  said  F.  D.  Clements  and  his  sister,  Mrs.  Smith,  owning 
the  bulk  of  the  stock,  respondent  J.  Morgan  Cements  having  been 
paid  the  sum  of  $6,700  as  his  proportionate  share  of  the  pro- 
ceeds. 

Respondent  J.  Morgan  Clements  owned  in  his  own  right  cer- 
tain vacant  lots  in  the  city  of  Tuscaloosa,  Ala.,  at  the  conceded 
value  of  $4,000.  He  was  also  paid  some  money — the  amount  of 
which  does  not  appear — collected  on  notes  due  the  joint  owners. 

Respondents  Frank  Clements  and  Clara  Smith  insist  that  J, 
Morgan  Clements  was  entirely  solvent  and  capable  of  responding 
to  any  claims  of  complainant,  and  that  they  had  no  purpose  to 
hinder  or  delay  her  in  the  collection  of  such  claims,  nor  notice  of 
any  such  intention  on  the  part  of  said  Morgan  Clements,  if  it 
ever  existed.  As  previously  stated,  these  respondents  were  in  the 
exercise  of  a  legal  right  (Hodges  v.  Coleman  &  Carroll,  76  Ala. 
103;  O'Neal  v.  Cooper,  191  Ala.  182,  67  South.  689),  and  if  the 
transaction  here  involved  is  fairly  susceptible  of  two  conclusions 
we  should  adopt  that  which  will  free  it  from  the  imputation  of 
fraudulent  intent.  Upon  a  careful  consideration  of  the  entire 
evidence,  we  have  reached  the  conclusion  that  this  transaction 
can  be  fairly  construed,  in  accordance  with  the  contentions  of  the 
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respondents,  that  they  were  merely  seeking  to  protect  their  own 
rights,  with  no  intention  to  defraud  the  complainant. 

Under  the  facts  here  disclosed,  therefore,  we  conclude  that 
complainant  has  failed  to  make  out  her  case  of  fraud,  and  that 
the  chancellor  properly  so  decreed.  The  decree  is  accordingly 
affirmed. 

Affirmed. 

All  the  Justices  concur  except  Sayre,  J.,  not  sitting. 

McCLELLAN,  J.— (concurring.)— While  I  yield  unreserved 
assent  to  the  foregoing  opinion  and  to  the  conclusion  predicated 
of  its  considerations  yet  I  prefer  to  rest  my  concurrence  in  the 
result  here  attained  upon  the  primary  ground  that  the  order  of 
the  New  York  court,  awarding  alimony,  is  not  such  a  final  judg- 
ment as  invokes  the  protection,  or  appropriates  the  force,  of  the 
"full  fatih  and  credit  clause"  of  the  Constitution  of  the  United 
States.— Li/nde  v.  Lynde,  181  U.  S.  183,  21  Sup.  Ct.  555,  45  L. 
Ed.  810.  The  legal  consequence  is  that  the  bill  is  without  a  factor 
essential  to  its  equity. 


McElhaney  v.  Jones. 

Bill  to  Annul  Will 

(Decided  June  30th,  1916.    72  South.  531.) 

1.  Wills;  AnnulUnir;  Fraud;  Evidence. — ^Where  the  bill  was  to  annul  a 
vnlL,  filed  under  §  6207,  Code  1907,  evidence  that  testatrix  had  long  had  a 
fixed  purpose  to  will  her  property  to  the  contestee,  her  step-son,  on  account 
of  his  kindness  to  her,  as  shown  by  a  deed  to  him  of  her  property;  that  he 
was  not  present  at  the  execution  of  the  will;  that  his  participation  in  the 
preparation  of  the  will  was  mainly  referable  to  testatrix's  request  for  his 
services,  and  not  showing  persuasion  or  argument  by  him,  was  sufficient  to 
support  a  decree  for  respondent. 

2.  Same;  Confidential  Relations;  Burden  of  Proof. — One  attacking  a  will 
for  fraud  and  undue  influence  does  not  shift  the  burden  of  proof  to  Sie  pro- 
ponent of  the  will  by  merely  showing  confidential  relations  between  the  ben- 
eficiary and  testatrix. 

3.  Same. — Where,  in  addition  to  confidential  relations  between  benefi- 
ciary and  testatrix,  circumstances  of  suspicion  are  shown,  such  as  that  the 
beneficiary  aided  in  the  preparation  or  procurement  of  the  will,  the  burden 
shifts  to  proponent  to  show  that  the  instrument  was  not  superinduced  by 
undue  infiuence. 
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Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  LUM  DuKE. 

Bill  by  Cary  P.  McElhaney  against  Clifton  A.  Jones  to  annul 
a  will  formerly  admitted  to  probate.  From  a  decree  for  respond- 
ent complainant  appeals.    Affirmed. 

R.  DeB.  Waddell,  and  Rushton,  Willums  &  Crenshaw,  for 
appellant.  R.  B.  Barnes,  T.  D.  Samford,  and  N.  D.  Denson  & 
Sons,  for  appellee. 

THOMAS,  J. — This  appeal  is  from  a  decree  dismissing  the 
bill  of  appellant,  seeking  to  annul  the  last  will  and  testament  of 
Mrs.  Mariah  Hortense  Jones,  deceased.  The  ground  for  annul- 
ment insisted  on,  stated  in  varying  forms,  was  the  procurement 
of  the  will  by  means  of  undue  influence  and  fraud.  This  influ- 
ence over  testatrix  is  alleged,  in  some  of  the  paragraphs  of  the 
bill,  to  have  been  exercised  by  her  husband,  Thomas  A.  Jones, 
and  in  other  paragraphs,  by  Clifton  A.  Jones.  The  latter  was 
the  son  of  the  said  Thomas  A.  Jones,  and  a  stepson  of  testatrix. 
Thomas  A.  Jones,  having  died  before  the  taking  of  the  testimony, 
was  stricken  as  a  party  respondent.  The  will  thus  challenged 
was  duly  probated,  and  to  the  probate  proceedings  appellant  and 
all  the  next  of  kin  were  made  parties.  Within  the  prescribed 
time,  Cary  P.  McElhaney,  the  brother  of  testatrix,  began  this 
suit  for  its  annulment  in  the  mode  prescribed  by  statute. — Code 
1907,  §  6207. 

(1)  Testatrix  resided  at  or  near  Auburn.  On  December  24, 
1896,  she  was  married  to  Thomas  A.  Jones.  She  died  in  May, 
1913,  being  then  about  65  years  of  age.  Mrs.  Jones  was  the 
daughter  of  Amelia  and  Francis  G.  McElhaney.  The  said  Amelia 
died  in  1862,  leaving  a  last  will  and  testament  by  which  the  prop- 
erty in  question  was  devised  to  her  husband,  Francis  G.,  for  life, 
and  at  his  death  to  their  daughter,  Mariah  Hortense,  testatrix. 
The  said  Francis  G.  died  during  the  year  1903,  when  testatrix,  as 
the  holder  of  the  remainder,  came  into  the  possession  of  the  lands. 
Testatrix  and  appellant  were  the  only  children  of  said  Amelia  and 
Francis  G.  McElhaney ;  and  if  testatrix  had  died  intestate,  appel- 
lant would  have  been  her  only  heir  at  law.  His  right,  in  that 
event,  to  said  property  devised  by  the  will,  would  have  been  sub- 
ject only  to  the  husband's  courtesy,  which  limitation  terminated 
by  his  death  before  the  final  decree  in  this  cause.  The  said  Thomas 
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A.  Jones  was  the  father  of  several  children  by  a  former  wife,  one 
of  whom  was  appellee,  Clifton  A.  Jones.  After  attendmg  the 
Alabama  Polytechnic  Institute,  appellee  moved  to  Texas,  and 
thence  to  Louisiana,  where  he  resided  at  the  death  of  testatrix. 
During  his  occasional  visits,  appellee  was  attentive  to  his  step- 
mother. That  she  was  fond  of  him  is  evidenced  by  her  declara- 
tions to  that  effect,  her  kindly  attention  to  him,  and  her  written 
statements  thereof.  She  received  financial  assistance  from  him, 
and  gave  him  no  substantial  return  or  security  therefor.  During 
the  month  of  May,  1912,  Judge  J.  A.  Drewery  (of  the  court  of 
ordinary,  of  Griffin,  Ga.)  was  stopping  at  testatrix's  hotel,  and 
he  was  procured  by  Mrs.  Jones  to  draw  a  deed  to  the  property  in 
question,  in  favor  of  appellee.    The  recitals  of  that  deed  were : 

"Witnesseth,  that  the  said  Mariah  Hortense  Jones,  for  and  in 
consideration  of  the  many  kindnesses  shown  her  by  her  beloved 
stepson,  Clifton  A.  Jones,  and  money  furnished  her  to  repair  and 
furnish  her  house,  known  as  McElhaney  Hotel,  it  is  her  desire, 
after  the  death  of  herself  and  her  beloved  husband,  Thomas  A. 
Jones,  that  the  said  Clifton  A.  Jones,  shall  take  possession  of, 
and  have  as  his  own,  all  of  her  real  estate,  which  consists  of  said 
McElhaney  Hotel,  and  seven  acres  of  land,  more  or  less.  Also 
all  her  personal  effects,  excepting  the  family  portraits,  which  she 
desires  shall  go  to  and  become  the  property  of  her  two  nieces, 
Katie  B.  and  Mildred  M.  McElhaney.  And  the  said  Mariah  Hor- 
tense Jones  hereby  gives,  grants,  and  conveys  to  the  said  Clifton 
A.  Jones,  his  heirs  and  assigns,  the  said  McElhaney  Hotel  and 
seven  acres  of  land,  more  or  less,  on  which  said  hotel  is  situated, 
in  the  town  of  Auburn,  Lee  county,  Alabama,  and  all  her  personal 
effects,  except  family  portraits,  as  above  mentioned,  together 
with  all  the  rights  and  privileges  thereunto  belonging,  forever  in 
fee  simple.  To  take  effect  after  the  death  of  the  said  Mariah 
Hortense  Jones,  and  her  husband,  Thomas  A.  Jones." 

In  a  frank,  convincing  way,  Judge  Drewery  gives  in  detail 
Mrs.  Jones'  instructions  to  him  for  the  drafting  of  this  convey- 
ance, and  her  reasons  impelling  thereto.  The  witness'  version 
of  how  he  came  to  prepare  this  conveyance  was :  "I  met  Clifton 
A.  Jones  this  morning  for  the  first  time.  He  was  not  present  at  any 
conversation  I  ever  had  with  Mrs.  Jones.  Thomas  A.  Jones  was 
not  present  at  the  time  she  told  me  about  the  paper  she  wanted 
me  to  write,  and  the  deed  I  testified  about.  He  never  said  any- 
thing to  me  about  that  paper.    He  never  made  any  suggestion  as 
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to  what  was  to  go  into  that  paper.  When  Mrs.  Jones  first  asked 
me  to  write  the  deed  that  I  have  testified  about,  the  conversation 
in  which  the  deed  was  discussed  extended  over  a  period  of  about 
30  minutes  in  the  room  to  which  she  carried  me  to  talk  about  it. 

*  *  *  I  took  *  *  *  down  what  she  told  me,  and  I  went 
to  Georgia,  drew  the  paper,  *  *  *  mailed  it  to  her,  with  the 
request  that  if  it  suited,  to  have  it  executed  before  one  witness 
and  an  officer ;  if  it  did  not  suit,  to  erase  what  did  not  suit  and 
send  it  back  to  me,  and  I  would  fix  it  and  return  to  her.  *  *  * 
She  did  not  return  it  to  me.  She  wrote  me  a  letter  saying  she  had 
received  the  paper,  and  thanking  me  for  it  and  said  it  suited  her. 

*  *     *     I  have  that  letter  with  me." 

The  letter  referred  to  by  Judge  Drewery  was  introduced  in 
evidence.    It  was  as  follows : 

"Auburn,  Ala.,  June  3,  1912.  Judge  J.  A.  Drewery,  Dear 
Friend.  The  papers  were  received  all  right,  and  I  want  to  thank 
you  with  a  heart  full  of  gratitude  for  your  kindness.  I  failed  to 
write  in  the  paper  where  my  stepson  was  living  at  present,  he  has 
been  living  in  Louisiana  for  the  past  seventeen  years,  but  he  con- 
siders Auburn  home.  Now  would  it  make  any  difference  in  point 
of  law,  by  not  giving  Louisiana  as  his  home  in  the  deed  of  gift? 
I  wouldn't  want  anything  to  come  up  that  would  give  him  any 
trouble.  *  *  *  Thanking  you  for  your  kindness,  I  am  al- 
ways, Truly  your  friend,  'Sister  Jones.'  " 

Judge  Drewery  explained  that  he  had  often  been  in  testatrix's 
house,  on  a  personal  (and,  we  may  add,  a  most  commendable) 
mission  to  Alabama — ^the  courtship  and  marriage  of  his  present 
wife,  a  friend  of  the  testatrix.  He  stated  that  Mrs.  Jones  called 
him  "Brother  Drewery,"  and  he  called  her  "Sister  Jones."  On 
cross-examination  this  friendship  was  further  illustrated  as  fol- 
lows: 

"Q.  Did  you  first  begin  calling  Mrs.  Jones,  'Sister  Jones,'  or 
did  she  first  begin  calling  you  'Brother  Drewery'  ?  A.  I  don't  re- 
member. Q.  When  did  you  first  begin  to  use  these  terms  towards 
each  other?  A.  I  commence  to  call  people  I  know  as  'brother'  and 
'sister'  if  they  are  Christian  people,  from  the  time  of  my  ac- 
quaintance with  them.  D.  Do  they  respond  by  calling  you  Broth- 
er Drewery?    A.  Some  do,  and  some  do  not." 

In  this  passage  we  have  evidence  of  a  friendship  to  be  com- 
mended. By  it  we  are  relninded  of  the  church  life  in  the  com- 
munity of  our  childhood,  where  this  good  custom  was  the  rule. 
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The  execution  of  the  deed  in  question  was  attested  by  two 
witnesses,  and  was  duly  acknowledged  before  a  notary  on  June 
11,  1912.  This  notary  said  that  the  grantor  and  her  husband 
acknowledged  the  same  before  him  as  such  officer  (Qtialls  v, 
Qtmlls,  196  Ala.  524,  72  South.  76),  and  that  the  appellee  was 
not  present. 

It  should  follow  that  if  there  was  no  undue  influence  in  pro- 
curing the  execution  of  this  deed,  which  was  to  take  effect  after 
the  death  of  Mariah  Hortense  Jones,  and  of  her  husband,  it  is  of 
great  evidential  value  to  show  that  no  undue  influence  induced 
the  testatrix  to  the  execution  of  the  will.  This  court  has  long 
held  that  an  instrument  to  take  effect  at  the  death  of  the  maker 
may  be  upheld  as  a  deed  when  the  same  was  duly  delivered  dur- 
ing the  life  of  the  maker. — Goodlittle  v.  Bailey,  Cowper,  600 ;  2 
Black.  Com.  302 ;  Hall  v.  Burkham,  59  Ala.  349 ;  Sharp  v.  Hall, 
86  Ala.  110,  5  South.  497,  11  Am.  St.  Rep.  28;  Gristoold  v.  Gris- 
wold,  148  Ala.  239,  42  South.  554,  121  Am.  St.  Rep.  64;  2  Mayf. 
Dig.  817. 

That  Mrs.  Jones  had  a  fixed  intention  to  give  or  devise  this 
property  to  appellee  is  abundantly  shown.  Take,  for  example, 
the  testimony  of  Mrs.  Drewery  on  this  point.  It  will  be  noted 
that  Mrs.  Drewery  was  a  former  resident  of  Auburn,  that  she 
had  been  on  most  friendly  terms  with  Mrs.  Jones,  and  that  she 
did  not  know  Clifton  A.  Jones.  Mrs.  Drewery  was  married  in 
December,  1911,  and  thereafter,  on  her  visits  to  Auburn,  she  fre- 
quently called  on  Mrs.  Jones,  and  had  had  frequent  conversations 
with  her  before  witness  left  Auburn  after  her  marriage.  This 
witness  testified  that  she  had  heard  testatrix  speak  of  the  dis- 
position she  wanted  to  make  of  her  property,  or  that  she  intended 
to  make  of  it ;  she  especially  referred  to  a  conversation  had  in  the 
summer  of  1908,  when  witness,  with  testatrix,  was  spending  the 
day  at  the  home  of  witness'  sister,  and  stated  that  at  such  time 
testatrix  told  witness'  sister  "she  wanted  to  give  the  hotel  to  Mr. 
Clifton  Jones."  On  cross-examination  witness  detailed  the  cir- 
cumstances of  this  conversation.  Said  testatrix  spoke  of  the 
many  kindnesses  he  (appellee)  had  done  for  her,  and  stated  that 
if  he  had  been  her  own  son  he  could  not  have  been  kinder,  and 
that  she  wanted  this  place  (meaning  the  property  in  question)  to 
go  to  him  after  her  death.  This  conversation  took  place  about 
4  years  before  the  execution  of  the  deed  drawn  by  Judge  Drew- 
ery. 
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Likewise,  from  the  testimony  of  Miss  Kate  McElhaney,  it 
appears  that  months  before  her  death  Mrs.  Jones  stated  to  wit- 
ness that  appellee  was  a  "good  son"  to  her,  that  he  had  fixed  up 
the  house,  and  that  she  expected  to  leave  her  property  to  him,  or 
that  she  would  leave  her  property  to  him. 

It  would  subserve  no  good  purpose  to  discuss  in  detail  the 
testimony,  on  this  point,  of  witnesses  Wright,  Smith,  Sellers, 
Jones,  and  Dr.  Yarbrough.  Each  of  these  witnesses  swore  that 
while  appellee  was  absent  from  Auburn  Mrs.  Jones  stated  she 
would  devise  her  property  to  him.  These  statements  of  testatrix 
were  made  under  circumstances  that  indicated  they  were  the 
expression  of  her  own  volition,  and  were  not  the  product  of  any 
undue  influence  on  the  part  of  any  one.  The  subsequent  execu- 
tion of  the  deed,  and  of  the  will  of  like  import,  was  confirmatory 
of  such  statements. 

It  is  insisted  by  appellant,  however,  that  testatrix  was  ad- 
dicted to  the  use  of  opiates,  which  were  administered  by  her 
physicians  and  by  her  immediate  family,  and  that  appellee  re- 
tained a  subtle  influence  over  her,  by  sending  these  drugs  from 
New  Orleans.  Counsel  for  appellant  in  argument  say:  "The 
court  judicially  knows  something  of  the  habits  of  mind  and  im- 
pairment of  will  power  of  a  confirmed  user  of  opium,  a  'morphine 
eater,'  as  described  in  the  very  frank  statement  of  one  witness — 
who  had  been  through  the  valley — and  as  so  vividly  portrayed  in 
the  immortal  work  of  Thomas  De  Quincey." 

There  can  be  no  doubt  that  the  long-continued  use  of  opium 
impairs  the  power  of  a  human  will,  and  it  may  be,  as  De  Quincey 
said,  in  his  Confessions,  that,  "The  power  to  will  is  left,  yet  not 
the  power  to  decide  it."  Yet  the  evidence  does  not  show  such  a 
state  of  fact  as  to  the  mind  of  testatrix. 

It  is  true  that  the  witness  for  appellant,  referred  to  by  coun- 
sel, gave  it  as  her  opinion  that  one  who  was  addicted  to  the  mor- 
phine habit  would  steal  the  drug  or  go  any  length  to  obtain  it. 
The  evidence  shows,  however,  that  Mrs.  Jones'  physician  had  been 
providing  and  injecting  morphine  daily,  as  the  occasion  of  her 
necessities  demanded.  She  was  therefore  not  entirely  dependent 
on  appellee  for  her  daily  opiates. 

If  it  be  a  fact  that  appellee  knew  of  the  weakness  of  his  step- 
mother, of  her  desire  for  more  of  the  drug  than  was  provided  by 
her  physician,  and  that  neither  he  nor  his  father  reported  this  to 
her  physician,  such  fact,  of  itself,  would  not  show  the  exertion 
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of  an  undue  influence,  in  the  procurement  of  the  execution  of 
the  deed  and  the  will  in  question.  If  appellee  procured  in  a  dis- 
tant state  the  drug  she  required,  and  sent  it  by  express,  at  her 
request,  this  would  be  a  mere  circumstance,  to  be  considered 
with  all  of  the  other  evidence,  in  determining  whether,  by  such 
mistaken  kindness,  appellee  subjected  himself  to  the  imputation 
of  fraud,  because  forsooth  she  made  him  the  beneficiary  in  a  deed, 
the  drafting  and  execution  of  which  he  had  never  heard  of 
until  consummated,  and  in  a  will,  that  only  put  into  testamentary 
form  the  provisions  of  such  deed. 

The  testimony  of  her  pastor,  of  the  pastor  of  a  sister  church, 
of  her  physician,  and  of  many  witnesses  is  uniform  to  the  effect 
that  testatrix  was  in  the  possession  of  her  mental  faculties  be- 
fore, and  at  the  time  of,  the  execution  of  these  two  conveyances. 

Appellee  denies  that  he  sent  such  narcotics  to  testatrix.  Yet, 
even  if  he  did,  we  could  not,  in  the  light  of  the  evidence,  infer  that 
this  gave  him  a  dominion  over  her  such  as  amounted  to  undue 
influence — ^that  influence  which,  exerted  in  the  procurement  of  a 
will  or  like  instrument,  will,  in  law,  invalidate  the  instrument. 
The  case  of  appellant  would  be  stronger  if  appellee  had  been  the 
only  agency  through  which  testatrix  could  obtain  this  drug. 

The  only  connection  appellee  is  shown  to  have  had  with  the 
making  of  the  will  was  such  as  might  be  inferred  from  the  facts 
that  testatrix  read  in  his  presence  the  deed,  placed  it  in  an  en- 
velope and  requested  thaf  he  take  it  to  her  attorneys  for  consid- 
eration ;  that  he  did  as  she  requested,  and  sent  to  her  the  attor- 
neys' reply;  that  he  returned,  at  her  request,  to  the  attorneys' 
office  for  the  will  prepared  by  them  pursuant  to  the  terms  of  the 
Drewery  deed,  and  that  he  gave  to  testatrix  the  will  so  prepared 
by  her  attorneys.  Appellee  was  not  in  Auburn  when  the  will  was 
executed,  but  at  his  home  in  Louisiana. 

The  testatrix's  act  in  executing  the  will  was  but  the  consum- 
mation of  the  intention  she  had  freely  expressed  and  reiterated  to 
friends  and  physicians,  and  this  will  was  of  like  import  to  the 
deed  she  had  had  Judge  Drewery  to  draw.  The  record  does  not 
show  even  persuasion  or  argument  addressed  to  the  judgment  or 
affection  of  the  testatrix. — Eastis  v.  Montgomery,  93  Ala.  293,  9 
South.  311 ;  s.  c,  95  Ala.  486,  11  South.  204,  36  Am.  St.  Rep.  227; 
Mullen  V.  Johnson,  157  Ala.  262,  47  South.  584;  Councill  v.  May- 
hew,  172  Ala.  295,  55  South.  314 ;  Smith  v.  Smith,  174  Ala.  205, 
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56  South.  949;  Jones  v.  Brooks,  184  Ala.  115,  63  South.  978; 
Scarhrough  v.  Scarbrough,  185  Ala.  468,  64  South.  105. 

In  Mullen  v.  Johnson,  supra,  it  was  shown  that  the  wife,  with- 
out suggestion,  told  Johnson  to  see  an  attorney,  and  have  her  will 
drawn,  leaving  him  her  property ;  that  he  then  told  her  that  he 
would  make  a  will  in  her  behalf,  and  suggested  a  joint  will.  The 
attorney  advised  separate  wills,  and  so  drew  them,  and  delivered 
the  wife's  will  to  Johnson.  The  latter  paid  the  attorney's  fee  and 
carried  the  will  home  on  the  date  of  its  execution,  placing  it  in 
his  wife's  desk.  At  the  request  of  testatrix,  the  nurse  got  the  will 
from  the  desk  and  handed  it  to  her.  After  she  had  read  it,  she 
remarked  to  those  present  that  it  was  drawn  as  she  had  directed. 
The  nurse  replaced  the  will  in  the  desk.  When  the  physician 
came  testatrix  asked  that  he  and  the  nurse  witness  her  signature, 
made  by  mark ;  she  being  unable  to  write.    This  court  said : 

"In  my  opinion  the  testimony  in  the  cause  clearly  shows  that 
Thomas  M.  Johnson  acted  only  under  the  direction  and  instruc- 
tions of  his  wife,  supplying,  of  his  motion,  not  even  a  suggestion 
from  the  beginning  to  the  end,  except  that  of  a  joint  will  follow- 
ing, and  conditioned  in  suggestion  upon  the  clearly  expressed 
purpose  and  desire  of  Mrs.*  Johnson.  The  activity  that  effects  to 
cast  the  burden  on  the  beneficiary,  confidentially  relationed,  can 
never  be  an  activity  solely  referable  to  a  compliance  with  or 
obedience  to  the  free  and  voluntary  instructions  or  directions 
of  the  testator.  This  is  the  view  announced  in  Eastis  v.  Mont- 
gomery, 95  Ala.  493  [11  South.  206,  36  Am.  St.  Rep.  227]. 
*  *  *  'There  is  no  evidence  m  this  record  of  any  activity  on 
the  part  of  Jonathan  Montgomery  in  and  about  the  preparation 
and  execution  of  the  will,  except  such  as  was  the  result  of  the 
result  of  the  wishes  and  requests  of  the  testatrix,  which,  so  far 
as  the  evidence  discloses,  were  entertained  and  expressed  by  her 
of  her  own  free  will,  and  not  themselves  induced  by  any  undue 
influence.  Such  activity,  not  of  proponent's  own  motion  or 
prompted  by  personal  motives,  but  in  behalf  of  the  testatrix  and 
in  furtherance  of  her  purposes,  will  not  combine  with  confi- 
dential relations  to  shift  the  burden  of  proof  as  to  undue  influ- 
ence upon  the  proponent.' " 

This  principle  was  affirmatively  recognized  in  Garrett  v.  Hef- 
lin,  98  Ala.  615,  13  South.  326,  38  Am.  St.  Rep.  89 ;  but  the  deci- 
sion was  that,  under  the  facts  of  that  case,  the  person  enjoying 
the  confidential  relation  had  been  so  active  as  to  merit  the  im- 
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position  of  the  burden.  In  Jones  v.  Brooks,  supra,  it  is  said: 
"We  are  of  the  opinion  that  the  only  activity  or  interest  shown 
by  this  contestee  was  in  attempting  to  get  the  testatrix  to  sign  a 
certain  paper  prepared  by  him  at  her  request,  and  after  repeated 
suggestions  from  her  that  she  wished  to  make  her  will  leaving 
him  all  of  her  property,  and  after  she  had  repeatedly  expressed  a 
desire  and  intention  to  will  him  her  said  property  to  divers  and 
sundry  persons.  It  also  appears  that,  after  the  paper  was  writ- 
ten by  this  contestee  and  was  shown,  or  handed,  to  his  wife,  she 
deemed  it  insufficient,  and  for  that  or  other  reasons  declined  to 
sign  it;  that  he  did  not  urge  or  insist  upon  her  signing  it,  but 
•immediately  destroyed  it.  It  may  be  true  that  he  brought  the 
scrivener  of  the  present  will  to  the  house,  W.  T.  Rutledge,  but 
the  evidence  shows  that  he  went  for  said  Rutledge  and  his  wife  in 
order  to  have  company  and  assistance  in  his  home  while  his  wife 
was  undergoing  a  surgical  operation  then  in  contemplation  by  the 
physicians ;  and  the  proof  further  shows  that  he  made  no  mention 
of  a  will  to  any  one,  and  that  no  mention  was  made  of  a  will  until 
said  Rutledge  reached  the  house  and  was  informed  by  Mrs.  Jones 
that  she  wished  him  to  prepare  her  will,  and  there  is  no  evidence 
that  his  contestee  urged  or  requested  his  wife  to  make  such  a 
will.  We  do  not  think  that  the  evidence  showed  such  activity  on 
the  part  of  this  contestee  as  would  cast  upon  him  the  burden  of 
proof  as  to  undue  influence.'' 

The  facts  tending  to  show  participation  on  the  part  of  the 
devisee  in  the  preparation  of  the  will,  in  the  present  case,  are  not 
as  strong  as  were  those  in  Mullen  v.  Johnson,  supra,  or  in  Scar- 
brough  v.  Scarbrough,  supra.  In  the  latter  case  the  relationship 
was  that  of  brother  and  sister,  and  was  confidential.  The  testa- 
trix, in  her  last  illness,  was  confined  to  her  bed  at  devisee's  home. 
The  devisee,  acting  upon  his  sister's  suggestion  "made  a  memo- 
randum of  her  wishes,  and  by  her  direction  took  it  to  the  lawyer, 
who  had  for  years  been  advising  her  husband  and  herself  about 
their  affairs  of  various  kinds.  The  lawyer,  acting  upon  his  own 
initiative  entirely  and  upon  his  own  notion  as  to  what  was  proper 
and  expedient  in  the  premises,  though  disposing  of  the  estate, 
according  to  the  indicated  wishes  of  testatrix,  added  certain  col- 
lateral provisions  to  which  appellants  refer  as  being  greatly  for 
the  benefit  of  defendant,  but  some  of  which  defendant  thinks  im- 
posed burdens  upon  him  of  which  he  would  have  been  gladly 
relieved,  to  wit:     He  inserted  a  provision  that  defendant,  who 
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was  to  be  executor,  should  not  be  required  to  give  bond  or  account 
to  any  court;  that  the  several  bequests,  the  one  to  defendant  being 
first  named,  should  be  satisfied  in  the  order  named ;  that  the  de- 
fendant as  executor  should  have  certain  enlarged  powers  which 
were  to  be  exercised  by  him  as  trustee  for  other  beneficiaries; 
and  that  defendant  should  be  compensated  for  his  services  as 
executor  over  and  above  the  legacy  to  him.  Defendant,  we  may 
fairly  infer,  after  informing  himself  of  the  contents  of  the  will 
as  drawn  by  the  lawyer,  submitted  it  to  testatrix  and  left  it  with 
her  for  consideration.  Some  hours  later,  on  her  request,  he  sum- 
moned the  lawyer  and  another  person  of  her  nomination  to  wit- 
ness the  execution  of  the  will.  He  denies  doing  more.  There  is* 
no  evidence  that  he  did  more.  He  was  not  present  when  the  will 
was  executed.  Probably  on  these  facts  it  ought  to  be  held  that 
by  implication  defendant  suggested  to  testatrix  his  approval  of 
the  additional  provisions  the  scrivener  had  put  into  his  draft  of 
the  will,  and  thereby  that  she  should  approve  them.  All  the  rest 
was  nothing  more  than  the  mechanical  performance  of  services 
requested  by  testatrix,  and  could  have  had  no  tendency  to  impose 
defendant's  will  upon  testatrix  in  any  respect.  A  suggestion  of 
that  sort  looks  like  a  slender  thread  on  which  to  hang  a  great 
doctrine ;  but  for  the  purposes  of  this  case  we  will  concede  com- 
plainants' contention  that  this  was  activity  which,  under  the  rule 
of  our  law,  put  upon  defendant  the  burden  of  proving  that  the  will 
was  not  the  product  of  undue  influence." 

(2,  3)  This  court  has  declared,  of  the  burden  of  proof,  on  the 
question  of  fraud  and  undue  influence  as  a  ground  of  contest,  that 
the  issue  set  before  the  court  is  whether  the  instrument  was  the 
result  of  the  free  will  of  the  testatrix,  or  whether  her  intention  to 
so  provide  was  produced  by  the  domination  of  another  mind,  and 
that  the  presumption  of  undue  influence  is  not  raised,  nor  is  the 
burden  of  proof  as  to  that  issue  shifted  to  the  proponent  of  the 
will,  as  to  one  who  would  sustain  it  after  probate  by  the  mere 
fact  of  confidential  relation  borne  by  the  beneficiary  toward  the 
testatrix.  Where,  however,  in  addition  to  such  relation  of  trust 
and  confidence  circumstances  of  suspicion  are  shown,  as,  for  ex- 
ample, that  the  beneficiary  took  part  in  the  preparation  of  the 
will  or  the  procurement  of  it,  the  burden  is  shifted,  and  the  law 
lays  it  upon  the  proponent  to  show  that  the  contested  instrument 
was  hot  superinduced  by  undue  influence. — Eastis  v.  Montgom- 
ery, supra;  Bancroft  v.  Otis,  91  Ala.  279,  8  South.  286,  24  Am.  St. 
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Rep.  904;  Moore  v.  Heimke,  119  Ala.  627,  638,  24  South.  374; 
Cogbill  V.  Kennedy,  119  Ala.  641,  24  South.  459 ;  Mullen  v.  John- 
son, supra;  Scarbrough  v.  Scarbrough,  supra. 

li,  however,  the  slight  activity  on  the  part  of  the  appellee,  to 
be  gathered  from  the  evidence,  casts  upon  him  the  burden  of 
showing  that  the  contested  instrument  was  not  superinduced  by 
fraud  or  undue  influence,  we  are  of  the  opinion,  in  the  light  of  the 
whole  evidence,  that  he  has  overcome  all  adverse  presumptions. 
The  preponderance  of  the  evidence  shows  that  this  will  was  the 
voluntary  and  untrammeled  act  of  testatrix  (194  Ala.  119,  63 
South.  978),  and,  as  such,  was  justly  admitted  to  probate  as  the 
last  will  and  testament  of  Mariah  Hortense  Jones,  deceased. 

The  decree  of  the  liee  county  court  of  law  and  equity  is  af- 
firmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somebville,  JJ.,  concur. 


Warren  v.  The  State. 

Murder. 

(Decided  June  30,  1916.    72  South.  624.) 

1.  Homicide;  Malice;  Presumption. — Malice  is  presumed  from  the  use  of 
a  deadly  weapon  unless  the  circumstances  surrounding  the  killing  indicate 
otherwise. 

2.  Same;  Nature  and  Elements. — ^Whenever  malice  is  shown  and  not  re- 
butted there  cannot  be  a  conviction  for  any  degree  of  homicide  less  than 
murder. 

3.  Same;  Instructions. — Where  defendant  shot  deceased,  and  there  was 
nothing  to  suggest  a  lack  of  malice,  the  court  properly  instructed  the  jury 
to  find  defendant  guilty  of  murder  if  they  believed  the  evidence  beyond  a 
reasonable  doubt. 

4.  Same;  Evidence. — ^Testimony  that  defendant's  wife  told  him  the  morn- 
ing before  the  killing  that  deceased  had  behaved  improperrly  towards  defen- 
dant's niece,  and  that  a  brother  of  deceased  had  assaulted  her,  was  inadmis- 
sible because  too  remote. 

5.  Same;  Instructions. — ^The  failure  of  the  court  to  sufficiently  define 
murder  in  the  second  degere  cannot  be  made  the  basis  of  error  where  no  ob- 
jection is  interposed  or  exception  reserved. 

(Mayfield,  J.,  dissents.) 
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Appeal  from  Lawrence  Circuit  Court. 
Heard  before  Hon.  Robert  C.  Brickell. 
John  Warren  was  convicted  of  murder  and  he  appeals.    Af- 
firmed. 

Callahan  &  Harris,  for  appellant.  W.  L.  Martin,  Attorney 
General,  and  Harwell  G.  Davis,  Assistant  Attorney  General,  for 
the  State. 

MAYFIELD,  J. — Appellant  was  indicted  and  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  life  imprisonment 
in  the  penitentiary. 

The  trial  court  instructed  the  jury  in  part  as  follows:  "This 
defendant  is  indicted  for  murder  in  the  first  degree.  The  indict- 
ment also  charges  murder  in  the  second  degree.  The  state  has 
requested  me,  in  writing,  to  charge  you  that  if  you  believe  the 
evidence  beyond  a  reasonable  doubt,  you  must  find  the  defendant 
guilty  of  murder.  I  am  going  to  give  you  that  charge.  So,  then, 
gentlemen,  it  is  only  necessary  for  me  to  charge  you,  then,  upon 
murder  in  the  first  and  second  degree." 

The  first  and  grave  question  involved  is,  Can  a  trial  court  ever 
give  such  a  charge  as  to  any  degree  of  homicide  which  involves 
malice  or  malice  aforethought?  If  the  above  question  be  an- 
swered in  the  affirmative,  then  was  it  proper  to  give  the  instruc- 
tion in  this  case?  The  first  question  is  one  purely  of  law;  the 
second,  a  mixed  question  of  law  and  fact.  Mr.  Thompson,  in  his 
work  on  Trials,  answers  the  first  question  as  follows :  "In  crimi- 
nal cases  the  judge  has  no  power  to  direct  a  verdict  of  guilty,  no 
matter  how  clear,  unimpeached,  and  free  from  suspicion  the  evi- 
dence for  the  prosecution  may  be.  Under  constitutional  provi- 
sions existing,  it  is  assumed,  in  all  the  states,  which  guarantee  to 
persons  accused  of  crime  the  right  of  trial  by  jury,  an  accused 
person  has,  in  every  case  where  he  had  pleaded  not  guilty,  the 
absolute  right  to  have  the  question  of  guilty  or  not  guilty  sub- 
mitted to  the  jury,  no  matter  what  the  state  of  the  evidence  may 
be.  Such  is  the  nature  of  the  right  thus  granted  that  it  has  been 
frequently  held  that  it  cannot  be  waived  by  the  prisoner,  and  that 
the  trial  of  a  criminal  case  before  the  court  without  a  jury  is 
erroneous,  even  where  it  takes  place  with  the  prisoner's  consent. 
So  far  as  the  writer  is  aware,  the  only  respectable  American 
authority  in  favor  of  the  proposition  that  the  judge  can  direct  a 
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verdict  of  guilty  in  a  criminal  case  is  the  ruling  of  Mr.  Justice 
Hunt,  in  the  Criminal  Court  of  the  United  States,  on  the  trial  of 
an  indictment  against  Susan  B.  Anthony  for  illegally  voting  at  a 
federal  election."— Volume  2,  p.  1530,  §  2149. 

This  ruling  was  set  aside  on  appeal,  and  the  action  of  the 
judge  making  it  was  severely  criticised. 

Judge  Cooley,  in  his  inestimable  work  on  Constitutional  Lim- 
itations, after  discussing  the  province  of  courts  and  of  juries 
in  the  trial  of  criminal  cases,  and  of  the  much-vexed  question 
whether  or  not  in  such  trials  the  jury  are  the  judges  of  the  law  as 
well  as  of  the  facts,  adds  a  note  to  the  text,  and  cites  thereto 
many  well-considered  cases  to  support  the  note.  This  note  and 
the  authorities  cited  are  as  follows :  "The  province  of  the  jury 
is  sometimes  invaded  by  instructions  requiring  them  to  adopt,  as 
absolute  conclusions  of  law,  those  deductions  which  they  are  at 
liberty  to  draw  from  a  particular  state  of  facts,  if  they  regard 
them  as  reasonable ;  such  as,  that  a  homicide  must  be  presumed 
malicious,  unless  the  defendant  proves  the  contrary,  which  is  a 
rule  contradictory  of  the  results  of  common  observation,  or  that 
evidence  of  a  previous  good  character  in  the  defendant  ought  to 
be  disregarded,  unless  the  other  proof  presents  a  doubtful  case, 
which  would  deprive  an  accused  party  of  his  chief  protection  in 
many  cases  of  false  accusations  and  conspiracies.  See  People  v, 
Garbutt,  17  Mich.  [97  Am.  Dec.  162] ;  People  v.  Lamb,  41  N.  Y. 
360 ;  State  v.  Henry,  50  N.  C.  66 ;  Harrington  v.  State,  19  Ohio 
St.  269;  Silvits  v.  State,  22  Ohio  St.  90;  State  v.  Patterson,  45 
Vt.  308  [12  Am.  Rep.  200] ',  Remsen  v.  People,  43  N.  Y.  6 ;  Kistler 
V.  State,  54  Ind.  400."— Seventh  Ed.,  p.  466,  note. 

This  accurate  and  famous  author  and  judge  says,  in  the  text 
(Id.  pp.  462-464) :  "In  one  class  of  cases,  that  is  to  say,  in 
criminal  prosecutions  for  libels,  it  is  now  very  generally  provided 
by  the  state  Constitutions,  or  by  statute,  that  the  jury  shall  deter- 
mine the  law  and  the  facts.  How  great  change  is  made  in  the 
common  law  by  these  provisions  it  is- difficult  to  say,  because  the 
rule  of  the  common  law  was  not  very  clear  upon  the  authorities ; 
but  for  that  very  reason,  and  because  the  law  of  libel  was  somei 
times  administered  with  great  harshness,  it  was  certainly  proper 
and  highly  desirable  that  a  definite  and  liberal  rule  should  be  thus 
established.  In  all  other  cases  the  jury  have  the  clear  legal  right 
to  return  a  simple  verdict  of  guilty  or  not  guilty,  and  in  so  doing 
they  necessarily  decide  such  questions  of  law  as  well  as  of  fact  as 
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are  involved  in  the  general  questions  of  guilt.  If  their  view  con- 
duce to  an  acquittal,  their  verdict  to  that  effect  can  neither  be 
reviewed  nor  set  aside.  In  such  a  case,  therefore,  it  appears  that 
they  pass  upon  the  law  as  well  as  the  facts,  and  that  their  finding 
is  conclusive.  If,  on  the  other  hand,  their  view  leads  to  a  verdict 
of  guilty,  and  it  is  the  opinion  of  the  court  that  such  verdict  is 
against  the  law,  the  verdict  will  be  set  aside  and  a  new  trial 
granted.  In  such  a  case,  although  they  have  judged  of  the  law, 
the  court  sets  aside  their  conclusion  as  improper  and  unwar- 
ranted. But  it  is  clear  that  the  jury  are  no  more  the  judges  of 
the  law  when  they  acquit  than  when  they  condemn,  and  the  dif- 
ferent result  in  the  two  cases  comes  from  the  merciful  maxim 
of  the  common  law,  which  will  not  suffer  an  accused  party  to  be 
twice  put  in  jeopardy  for  the  same  cause,  however  erroneous  may 
have  been  the  first  acquittal.  In  theory,  therefore,  the  rule  of 
law  would  seem  to  be  that  it  is  the  duty  of  the  jury  to  receive  and 
follow  the  law  as  delivered  to  them  by  the  court ;  and  such  is  the 
clear  weight  of  authority." 

He  cites  decisions  of  this  court  as  supporting  his  conclusions, 
and  they  clearly  support  the  text.  The  first  utterance  of  this 
court  on  the  subject  is  in  the  case  of  State  v.  Jones,  5  Ala.  672, 
where  it  is  said :  "The  power  of  the  jury  to  judge  both  of  law 
and  fact  results  necessarily  from  the  very  constitution  of  that 
body,  and  from  their  right  to  find  a  general  verdict  for  the  pris- 
oner, which  the  court  cannot  disturb.  This  right  is  explicitly 
admitted  by  Littleton  &  Coke,  and  other  ancient  writers  upon  the 
common  law.  [Coke  Litt.  228a.]  So  in  4  Black.  Com.  361,  it  is 
laid  down  that  if  the  jury  doubt  the  matter  of  law,  they  may 
choose  to  find  a  special  verdict ;  but  have  an  unquestionable  right 
to  find  a  general  verdict,  and  determine  the  law  as  well  as  the 
fact.  At  the  same  time  it  cannot  be  doubted  that  these  sages  of 
the  law  considered  it  the  duty  of  the  jury  to  receive  the  law  from 
the  court,  and  that  it  was  at  the  'hazard  of  a  breach  of  .their 
oaths,  when  they  undertook  the  decision  of  questions  of  law.* 
[See,  also.  People  v.  Croswell,  3  Johns.  Cas.  (N.  Y.)  337.]" 

The  decision  in  this  case  has  been  several  times  followed  with- 
out qualification,  but  has  been  elaborated.  See  Pierson  v.  State, 
12  Ala.  149;  Batre's  Case,  18  Ala.  119;  Washington  v.  State,  63 
Ala.  135,  35  Am.  Rep.  8.  In  this  last-cited  case  the  opinion 
quotes  approvingly  from  the  opinion  in  Batre's  Case,  delivered 
by  Dargan,  C.  J:,  the  following :    "It  has  been  said  by  courts  of 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  317 

[Warren  v.  The  State.] 

respectable  authority  that  the  jurors  in  a  criminal  case  are  the 
judges  of  the  law  as  well  as  the  facts,  but  we  think  this  opinion 
arises  from  not  distinguishing  between  the  powers  that  a  jury 
may  assume  to  exercise  and  the  duties  confided  to  them  by  law. 
The  law  does  not  constitute  them  the  judges,  yet  they  may  assume 
the  responsibility  of  rendering  a  verdict  contrary  to  the  law,  as 
given  to  them  in  charge  by  the  court ;  and  if  they  do  so  in  a  crimi- 
nal case,  and  acquit  the  prisoner,  their  verdict  is  conclusive,  for 
it  is  not  under  the  control  of  the  court.'* 

In  the  last-cited  case  it  was  decided  that  in  cases  which  involve 
intent,  or  a  state  of  mind,  as  murder  or  assault  with  intent  to 
murder,  it  is  for  the  jury,  and  not  the  judge,  to  determine  the 
"quo  animo."  In  that  case  there  was  no  conflict  in  the  evidence, 
yet  the  court  held  that  the  state  of  the  defendant's  mind  at  the 
time  of  the  alleged  offense  was  for  the  jury  and  not  the  court. 

It  is  quite  true  that  the  affirmative  charge  has  been  given  in 
some  misdemeanor  cases  which  involved  no  intent  or  quo  animo, 
and  which  were  mere  statutory  offenses,  and  were  offenses  or 
crimes  merely  because  the  statute  made  them  such.  But  the  pro- 
priety of  giving  the  affirmative  charge  in  such  cases  has  always 
been  doubted. 

In  the  case  of  Weil  v.  State,  52  Ala.  22,  the  defendant  was  on 
trial  for  a  misdemeanor — merely  violating  the  revenue  law  by 
carrying  on  a  business  without  paying  the  license  tax — and  the 
trial  court  gave  the  affirmative  charge  against  the  defendant. 
The  court,  per  Brickell,  C.  J.,  said  of  this  charge :  "A  charge 
of  this  kind  should  be  but  seldom,  if  ever,  given  in  any  criminal 
case.  It  is  an  invasion  of  the  province  of  the  jury  in  any  case, 
civil  or  criminal,  unless  the  evidence  is  clear,  positive,  and  undis- 
puted. If  the  evidence  is  circumstantial,  or  any  material  fact  is 
to  be  drawn  as  an  inference,  and  is  not  a  legal  presumption  from 
it,  such  a  charge  is  erroneous.  In  this  case,  the  true  inquiry  is. 
What  was  the  intent  of  the  appellants  in  the  acts  supposed  to  be 
evidence  of  their  being  engaged  in,  and  carrying  on,  the  business 
of  wholesale  dealers  in  spirituous  liquors?  That  intent,  it  was 
the  province  of  the  jury  to  deduce  from  the  evidence.  However 
irresistible  the  inference  may  have  seemed  to  the  court  from  the 
evidence,  the  jury  should  have  been  left  free  and  unrestrained  in 
pronouncing  their  verdict  on  it.  In  giving  this  charge,  the  court 
erred." 
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In  the  case  of  Perkins  v.  State,  50  Ala.  154,  treating  a  similar 
charge,  the  court  (speaking  through  the  same  Chief  Justice) 
said :  "The  intent  is  matter  of  fact,  to  be  ascertained  by  the  jury 
from  the  evidence.  The  facts  stated  in  the  charge  are  proper  evi- 
dence for  the  jury  in  ascertaining  the  intent;  but,  in  assuming 
and  declaring  that,  as  matter  of  law,  they  established  the  guilt 
of  the  appellant,  the  court  erred." 

This  same  doctrine  is  announced  in  a  recent  case  as  follows : 
"To  quote  one,  in  accord  with  the  rule  obtaining  here,  from  time 
immemorial,  by  which  the  propriety  of  the  affirmative  charge  has 
been  often  determined.  Stone,  C.  J.,  in  Tablet  v.  Sheffield  Land 
Co.,  87  Ala.  309,  6  South.  197,  treating  an  affirmative  charge  that 
was  framed  with  hypothesis,  said:  *To  support  the  general 
charge,  the  evidence  must  be  so  clear  and  convincing  as  that  the 
court  could  rightly  sustain  a  demurrer  to  the  evidence  of  the  op- 
posite party.  If  the  evidence  be  in  conflict,  or  if  it  be  circum- 
stantial, or  if  a  material  fact  in  the  case  rest  in  inference,  the 
general  charge  should  not  be  given.'  To  the  same  effect,  where 
the  charge  bore  the  usual  hypothesis,  are,  among  others,  Weil  v. 
State,  52  Ala.  22,  by  Brickell,  C.  J.,  and  Bridges  v.  Tenn.  Co., 
109  Ala.  294, 19  South.  495.  The  giving  of  the  affirmative  charge 
is  a  declaration  of  law  by  the  court,  just  as  its  action  in  sustain- 
ing a  demurrer  to  the  evidence  is  a  pronouncement  of  law." — 
Harris  v.  N.,  C.  &  St.  L.  Ry.,  153  Ala.  149,  44  South.  966. 

In  the  case  of  Brown  v.  State,  109  Ala.  70,  20  South.  103,  the 
giving  of  the  affirmative  charge  with  hypothesis,  against  the  de- 
fendant in  a  murder  trial,  was  held  to  be  reversible  error.  It  is 
true  that  Brown's  Case  is  distinguishable  from  the  case  in  hand, 
for  the  reason  that  the  charge  in  that  case  required  or  requested 
a  verdict  of  guilty  of  murder  in  the  first  degree,  and  thus  pre- 
vented the  jury  from  determining  the  degree  of  murder  which 
the  statute  (Code,  §  7087)  expressly  requires  the  jury  to  ascer- 
tain and  fix  in  their  verdict ;  while  in  the  case  in  hand  the  instruc- 
tion given  only  required  or  requested  a  verdict  of  murder,  and 
the  court  left  the  question  to  the  jury  to  fix  the  degree.  That  de- 
cision was  therefore  put  on  the  ground  that  the  charge  ignored 
the  statute,  and  was  for  that  reason  bad.  The  opinion  in  that 
case  was  written  by  the  same  eminent  Chief  Justice,  and  con- 
tained abundant  dicta  to  show  that  the  giving  of  the  charge 
would  have  been  error  had  there  been  no  such  statute,  or  had  the 
charge  requested  only  a  verdict  of  murder.    In  that  opinion  the 
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writer,  among  other  things,  says :  "Murder  at  common  law  was 
defined,  or  rather  described  by  I^ord  Coke,  in  these  words :  'When 
a  person  of  sound  memory  and  discretion  unlawfully  killeth  any 
reasonable  creature  in  being,  and  under  the  king's  peace,  with 
malice  aforethought.'  The  presence  of  malice,  express  or  im- 
plied, was  the  distinguishing  characteristic  of  murder,  as  the  ab- 
sence of  malice,  manifested  by  the  presence  of  provocation,  was 
the  distinguishing  characteristic  of  voluntary  manslaughter.  The 
statutes,  as  has  been  often  explained,  from  motives  and  consid- 
erations of  humanity,  without  changing  the  common-law  defini- 
tion of  murder,  without  adding  to  or  taking  away  any  of  its  con- 
stituents, for  the  purposes  of  punishment  only,  have  divided  it 
into  two  degrees ;  murder  in  the  first,  and  murder  in  the  second 
degree."— 109  Ala.  74,  20  South.  104. 

"The  essential  constituents  of  murder  in  the  first  degree, 
when,  as  in  the  present  case,  the  homicide  is  not  perpetrated  un- 
der and  of  the  particular  circumstances  or  conditions  enumerated 
in  the  statute,  are  that  the  taking  of  life  must  have  been  willful, 
deliberate,  malicious,  and  premeditated.  These  must  concur  and 
co-exist,  or,  whatever  other  offense  may  be  committed,  this  of- 
fense of  statutory  creation  is  not  committed.  There  is  no  pos- 
sible state  of  facts  from  which  the  law  presumes  their  concur- 
rence and  coexistence;  and  their  concurrence  and  coexistence  is 
not  a  fact  to  which  a  witness,  or  any  number  of  witnesses,  can 
testify."— 109  Ala.  79,  20  South.  106. 

In  Hornsby's  Case,  94  Ala.  55,  10  South.  522,  which  was  fol- 
lowed and  quoted  in  Dennis'  Case,  112  Ala.  67,  20  South.  925,  it 
was  held,  in  effect,  that  whether  the  design  or  positive  intention 
to  take  life  springs  from  the  moving  constituents  of  murder  in 
the  first  degree,  or  murder  in  the  second  degree,  or  manslaugh- 
ter, or  self-defense,  is  always  a  question  of  fact  for  the  jury, 
under  proper  instructions  of  the  court.  A  charge  of  murder  or 
of  an  assault  with  intent  to  murder,  not  only  charges  the  killing 
in  the  one  case  and  the  assault  in  the  other,  but  also  charges  an 
intent  to  murder ;  the  latter  being  as  necessary  an  allegation  as 
the  former.  As  said  by  Chief  Justice  RiCE,  in  Ogletree's  Case, 
28  Ala.  693,  701:  "The  defendant  is  indicted  not  merely  for 
what  he  has  effected,  but  for  what  he  intended  to  effect." 

Mr.  Wharton,  in  his  work  on  Criminal  Evidence  (8th  Ed.) 
§  738,  p.  591  et  seq.,  makes  plain  the  error  into  which  the  trial 
court  fell.    He  says :    "We  must  keep  in  mind  that  the  doctrine 
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that  malice  and  intent  are  presumptions  of  law,  to  be  presumed 
from  the  mere  act  of  killing,  belongs,  even  if  correct,  to  purely 
speculative  jurisprudence,  and  cannot  be  applied  to  any  case  that 
can  possibly  arise  before  the  courts.  *  *  *  What  the  law 
punishes  is  not  killing,  but  particular  modes  of  killing,  and  those 
must  be  averred  and  proved.  Now  these  modes,  when  proved, 
form  facts  from  which  intent  is  to  be  inferred  or  negatived." 

In  the  famous  case  of  People  v.  Garbutt,  17  Mich.  9,  21,  22, 
97  Am.  Dec.  162  et  seq.,  the  question  was  considered,  discussed, 
and  decided  by  a  no  less  eminent  authority  than  Judge  Cooley, 
who  was  then  Chief  Justice  of  that  court;  and  he  said,  among 
other  things:  "The  prosecution  takes  upon  itself  the  burden 
of  establishing,  not  only  the  killing,  but  also  the  malicious  intent 
in  every  case.  There  is  no  such  thing  in  the  law  as  a  separation 
of  the  ingredients  of  the  offense,  so  as  to  leave  a  part  to  be  estab- 
lished by  the  prosecution,  while  as  to  the  rest  the  defendant  takes 
upon  himself  the  burden  of  proving  a  negative.  The  idea  that 
the  burden  of  proof  shifts  in  these  cases  is  unphilosophical,  and 
at  war  with  fundamental  principles  of  criminal  law.  The  pre- 
sumption of  innocence  is  a  shield  to  the  defendant  throughout  the 
proceedings,  until  the  verdict  of  the  jury  establishes  the  fact 
that  beyond  a  reasonable  doubt  he  not  only  committed  the  act, 
but  that  he  did  so  with  malicious  intent." 

The  leading  case,  however,  upon  the  subject,  and  the  one 
which  Judge  Cooley  says  settles  the  law  correctly,  is  Maker  v. 
People,  10  Mich.  212,  217,  218,  220,  81  Am.  Dec.  781,  now  quoted: 

"Homicide,  or  the  mere  killing  of  one  person  by  another,  does 
not,  of  itself,  constitute  murder;  it  may  be  murder,  or  man- 
slaughter, or  excusable  or  justifiable  homicide  and  therefore  en- 
tirely innocent,  according  to  the  circumstances,  or  the  disposition 
or  state  of  mind  or  purpose,  which  induced  the  act.  It  is  not, 
therefore,  the  act  which  constitutes  the  offense  or  determines  its 
character,  but  the  quo  animo,  the  disposition,  or  state  of  mind, 
with  which  it  is  done.  'Actus  non  f acit  reum  nisi  mens  sit  rea.' — 
Pond  V.  People,  8  Mich.  150.  To  give  the  homicide  the  legal 
character  of  murder,  all  the  authorities  agree  that  it  must  have 
been  perpetrated  with  malice  prepense  or  aforethought.  This 
malice  is  just  as  essentially  an  ingredient  of  the  offense  as  the 
act  which  causes  the  death ;  without  the  concurrence  of  both  the 
crime  cannot  exist;  and,  as  every  man  is  presumed  innocent  of 
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the  offense  with  which  he  is  charged  till  he  is  proved  to  be  guilty, 
this  presumption  must  apply  equally  to  both  ingredients  of  the 
offense — ^to  the  malice  as  well  as  to  the  killing.  Hence,  though 
the  principle  seems  to  have  been  sometimes  overlooked,  the  bur- 
den of  proof  as  to  each  rests  equally  upon  the  prosecution,  though 
the  one  may  admit  and  require  more  direct  proof  than  the  other ; 
malice,  in  most  cases,  not  being  susceptible  of  direct  proof,  but 
to  be  established  by  inferences  more  or  less  strong,  to  be  drawn 
from  the  facts  and  circumstances  connected  with  the  killing,  and 
which  indicate  the  disposition  or  state  of  mind  with  which  it  was 
done.  It  is  for  the  court  to  define  the  legal  import  of  the  term, 
'malice  aforethought,'  or,  in  other  words,  that  state  or  disposi- 
tion of  mind  which  constitutes  it;  but  the  question  whether  it 
existed  or  not,  in  the  particular  instance,  would  upon  principle 
seem  to  be  as  clearly  a  question  of  fact  for  the  jury  as  any  other 
fact  in  the  cause,  and  that  they  must  give  such  weight  to  the  vari- 
ous facts  and  circumstances  accompanying  the  act,  or  in  any  way 
bearing  upon  the  question,  as,  in  their  judgment,  they  deserve, 
and  that  the  court  have  no  right  to  withdraw  the  question  from 
the  jury  by  assuming  to  draw  the  proper  inferences  from  the 
whole,  or  any  part  of,  the  facts  proved,  as  presumption  of  law. 
If  courts  could  do  this,  juries  might  be  required  to  find  the  fact 
of  malice  where  they  were  satisfied  from  the  whole  evidence  it 
did  not  exist.  *  *  *  It  is  doubtless,  in  one  sense,  the  prov- 
ince of  the  court  to  define  what,  in  law,  will  constitute  a  reason- 
able or  adequate  provocation,  but  not  I  think  in  ordinary  cases 
to  determine  whether  the  provocation  proved  in  the  particular 
case  is  sufficient  or  reasonable.  This  is  essentially  a  question 
of  fact  and  to  be  decided  with  reference  to  the  particular  facts 
of  each  particular  case.  *  *  *  The  question  of  the  reason- 
ableness or  adequacy  of  the  provocation  must  depend  upon  the 
facts  of  each  particular  case.  That  can,  with  no  propriety,  be 
called  a  rule,  or  a  question,  of  law  which  must  vary  with,  and 
depend  upon,  the  almost  infinite  variety  of  facts  presented  by  the 
various  cases  as  they  arise.  See  Stark,  on  Ev.  (Amer.  Ed.  1860) 
pp.  676  to  680.  The  law  cannot  with  justice  assume,  by  the  light 
of  past  decisions,  to  catalogue  all  the  various  facts  and  combina- 
tions of  facts  which  shall  be  held  to  constitute  reasonable  or 
adequate  provocation.  Scarcely  two  past  cases  can  be  found 
which  are  identical  in  all  their  circumstances;  and  there  is  no 
reason  to  hope  for  greater  uniformity  in  the  future." 
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In  a  Tennessee  case  the  killing  was  by  shooting  and  in  the 
attempt  to  rob;  and  counsel  for  the  accused  admitted  that  the 
proof  showed  accused  to  be  guilty  of  murder  in  the  first  degree, 
and  the  court  so  instructed  the  jury;  and  on  appeal  the  court 
said :  "Whatever  may  be  the  rule  in  relation  to  misdemeanors, 
the  weight  of  authority  is  overwhelming  to  the  effect  that  in  the 
prosecution  for  felony,  where  a  plea  of  not  guilty  is  interposed, 
"it  is  not  permissible  for  the  court  to  direct  a  verdict  of  guilty 
or  to  pass  on  any  question  of  fact  unfavorable  to  the  defendant. 
This  is  true  even  though  the  incriminating  evidence  is  uncontra- 
dicted or  conclusive."— S/ii2>p  v.  State,  128  Tenn.  499,  502,  161 
S.  W.  1017,  1018. 

The  Supreme  Court  of  New  York,  in  speaking  on  the  subject, 
has  said :  "It  is  alike  the  general  rule  of  law  and  the  dictate  of 
natural  justice  that  to  constitute  guilt  there  must  be,  not  only  a 
wrongful  act,  but  a  criminal  intention.  Under  our  system  (un- 
less in  exceptional  cases),  both  must  be  found  by  the  jury  to 
justify  a  conviction  for  crime.  However  clear  the  proof  may 
be,  or  however  incontrovertible  may  seem  to  the  judge  to  be  the 
inference  of  a  criminal  intention,  the  question  of  intent  can  never 
be  ruled  as  a  question  of  law,  but  must  always  be  submitted  to  the 
jury.  Jurors  may  be  perverse;  the  ends  of  justice  may  be  de- 
feated by  unrighteous  verdicts,  but  so  long  as  the  functions  of 
the  judge  and  jury  are  distinct,  the  one  responding  to  the  law,  the 
other  to  the  facts,  neither  can  invade  the  province  of  the  other 
without  destroying  the  significance  of  trial  by  court  and  jury. 
The  general  rule  that  in  criminal  cases  the  question  of  criminal 
intent  must  be  submitted  to  the  jury,  however  significant  the  facts 
may  be,  has  frequently  been  declared  by  this  court." — People  v. 
Flack,  et  al,  125  N.  Y.  334,  335,  26  N.  E.  270,  11  L.  R.  A.  807. 

The  affirmative  charge  should  never  be  given  in  a  case  like 
this,  because  proof  of  good  character  alone  is  sufficient  to  gen- 
erate a  reasonable  doubt,  and  the  legal  presumption  of  innocence 
is  to  be  regarded  by  the  jury  in  every  case  as  matter  of  evidence. 
These  two  rules  of  evidence  are  well  stated  by  Brickell,  C.  J., 
in  Newsom  v.  State,  107  Ala.  133,  138,  139,  18  South.  206,  207, 
as  follows : 

"In  all  criminal  prosecutions,  whether  the  offense  charged  is 
statutory,  or  an  offense  at  common  law  whether  it  be  of  felony  or 
of  misdemeanor,  the  previous  good  character  of  the  accused  is 
matter  of  evidence  for  him,  and  may  generate  a  reasonable  doubt 
of  guilt  entitling  him  to  an  acquittal." 
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In  an  instruction  to  the  jury,  the  evidence  of  good  character 
should  not  be  disconnected  and  dissociated  from  the  other  evi- 
dence in  the  cause,  which  may  be  so  clear  and  convincing  of  guilt 
as  to  render  of  little  or  no  avail  the  previous  good  character  of 
the  accused ;  the  jury  should  be  left  free  to  form  their  conclusions 
upon  the  whole  evidence. — Goldsmith  v.  State,  105  Ala.  8,  16 
South.  933,  and  authorities  cited.  The  fourth  charge  requested 
by  the  defendant  was  free  from  the  infirmities  which  vitiated  in- 
structions in  reference  to  good  character  in  numerous  cases  re- 
ferred to  in  Goldsmith's  Case,  and  ought  to  have  been  given. 

"The  legal  presumption  of  innocence  is  to  be  regarded  by  the 
jury,  in  every  case,  as  matter  of  evidence,  to  the  benefit  of  which 
the  party  is  entitled." — 1  Green.  Ev.  §  34. 

And  as  matter  of  evidence,  the  presumption  attends  the  ac- 
cused until  his  guilt  is,  by  the  evidence,  placed  beyond  a  reason- 
able doubt.— Cojffin  v.  U.  S.,  156  U.  S.  432,  15  Sup.  Ct.  394,  89 
L.  Ed.  481. 

In  Goldsmith's  Case,  supra,  it  is  said :  "The  true  doctrine  is 
that  declared  in  the  text  of  the  opinion  in  the  case  of  Felix  v. 
State,  18  Ala.. 725 :  'We  are  of  opinion  that  evidence  of  the  gen- 
eral character  of  the  accused,  having  reference  and  analogy  to  the 
subject  of  the  charge,  is  competent  as  original  testimony — ^as  a 
circumstance  to  be  considered  in  determining  whether  he  is 
guilty  of  the  crime  alleged  against  him — and  may  be  considered, 
in  connection  with  the  other  facts  and  circumstances,  even  to 
generate  a  doubt  in  the  minds  of  the  jury.' " — 105  Ala.  12,  16 
South.  984. 

What  was  said  in  Newsom's  Case,  supra,  as  to  the  presump- 
tion of  innocence  being  evidence  for  the  defendant,  and  a  fact  for 
the  consideration  of  the  jury,  has  been  often  approved  and  fol- 
lowed. See  Bryant  v.  State,  116  Ala.  446,  23  South.  40 ;  Amos  v. 
State,  123  Ala.  50,  26  South.  524 ;  Neilson  v.  State,  146  Ala.  683, 
40  South.  221 ;  Bailey  v.  State,  168  Ala.  4,  53  South,  296,  390. 

In  Bailey's  Case,  supra,  the  question  was  decided,  and  the  case 
was  reversed  for  the  refusal  of  the  court  to  instruct  the  jury  that : 
"The  defendants  enter  into  this  trial  with  a  presumption  of  in- 
nocence, and  this  is  a  fact  in  the  case  which  must  be  considered 
with  the  evidence,  and  should  not  be  disregarded." 

Justice  Evans  dissented  in  that  case,  holding  and  contending 
that  if  such  be  the  law,  the  general  affirmative  charge  could 
never  be  given  against  the  defendant.    It  is  very  true  that  there 
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is  in  our  reports  a  number  of  cases  in  which  the  trial  court  ^ave 
the  affirmative  charge  against  the  defendant  and  the  case  was 
here  affirmed  on  appeal ;  but  there  are  many  more  cases  in  which 
the  judgments  were  reversed  on  account  of  the  giving  of  such 
charges.  There  is,  however,  no  case  in  which  the  court  discussed 
the  question  fully,  or  expressly  affirmed  or  denied  the  proposition 
that  so  directing  the  verdict  denies  or  impairs  the  defendant's 
constitutional  right  to  have  a  trial  by  jury,  except  as  we  will  here- 
after point  out. 

The  court  has  often  spoken  of  the  inestimable  value  of  this 
right  to  the  defendant,  of  its  being  a  right  reserved  to  the  citizen 
by  the  Constitution,  and  of  its  deprivation  or  impairment  not 
being  therefore  within  the  power  of  the  state  or'  government 
formed  by  the  Constitution.  It  has  often  been  said  by  the  court 
that  the  giving  of  such  charges  in  criminal  cases  is  always  of 
doubtful  propriety,  thus  implying  that  there  could  be  cases  in 
which  such  instructions  would  be  proper ;  and,  as  before  stated, 
in  some  instances  the  giving  of  such  instructions  has  been  af- 
firmed. In  the  case  of  Jones  v.  State,  96  Ala.  56,  11  South.  192, 
it  was  expressly  decided  that  the  giving  of  such  instructions  was 
sometimes  proper ;  and  the  court  spoke  as  follows,  and  cited  the 
following  cases  in  support  of  the  holding: 

"The  argument  of  defendant's  counsel  that  the  giving  of  the 
general  affirmative  charge  for  the  state  was  an  invasion  or 
denial  of  defendant's  constitutional  right  to  a  tf ial  by  jury  can- 
not prevail.  It  has  been  too  long  and  firmly  settled  in  the  juris- 
prudence of  this  state  now  to  be  disturbed,  except  by  legislation, 
that  giving  of  such  charge  by  the  trial  court,  in  a  criminal  case, 
is  not  a  denial  or  impairment  of  the  defendant's  constitutional 
right  to  a  trial  by  jury  when  the  evidence  of  guilt  is  clear,  posi- 
tive, and  undisputed.— Jo/inson  v.  State,  91  Ala.  70  [9  South.  71]  ; 
Olmstead  v.  State,  89  Ala.  16  [7  South.  775] ;  Brinson  v.  State, 
89  Ala.  105  [8  South.  527]  ;  Prestwood  v.  State,  88  Ala.  235  [7 
South.  259] ;  Cagle  v.  State,  87  Ala.  38  [6  South.  300]." 

This  decision,  however,  has  been  expressly  overruled;  and 
those  cases  cited  and  claimed  to  support  it  are,  of  course,  over- 
ruled by  necessary  implication.  Jones'  Case  (here  referred  to) 
was  followed  and  cited  in  Parrish's  Case,  139  Ala.  16,  51,  36 
South.  1012,  1023,  where  it  is  said:  "The  general  affirmative 
charge  is  of  doubtful  propriety  in  criminal  cases.  Yet  this  court 
has,  time  and  time  again,  held  that  where  there  is  no  evidence 
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upon  which  a  verdict  of  acquittal  could  be  based,  or  where  all  the 
facts  and  evidence  point  to  guilt,  and  where  the  evidence  is  un- 
controverted  and  is  of  a  conclusive  character,  the  general  affirm- 
ative charge  may  be  given  against  the  defendant  in  criminal 
cases. — Taylor  v.  State,  121  Ala.  24,  25  South.  689 ;  Jones  v.  The 
State,  96  Ala.  56  (11  South.  192)."  No  charge,  however,  was 
given  or  requested  in  that  case,  and  hence  the  above  was  purely 
dictum.  In  the  case  of  Taylor  v.  The  State,  cited  above,  it  is 
said:  "In  the  absence  of  conflicting  testimony  to  the  fact  of 
guilt  a  charge  affirmative  of  guilt,  predicated  upon  the  belief 
of  the  testimony  by  the  jury,  may  be  given,  though  this  court  has 
reiterated  that  such  a  charge  is  of  doubtful  propriety  as  against 
a  defendant  in  a  criminal  case,  and  should  never  be  given  where 
there  is  any  evidence  upon  which  a  verdict  of  acquittal  could  be 
based,  or  where  the  facts  in  evidence  pointing  to  guilt  rest  in 
inference  only." 

Jones'  Case,  96  Ala.  56,  11  South.  192,  was  expressly  over- 
ruled in  Tovmsend's  Case,  137  Ala.  92,  34  South.  382,  and  four 
cases  cited.  It  was  there  said :  "It  is  true  there  is  no  conflict 
in  the  evidence  as  to  the  guilt  of  the  defendant,  but  the  credibility 
of  the  witnesses  was  matter  for  determination  by  the  jury.  It 
was  therefore  error  for  the  court,  at  the  written  request  of  the 
solicitor,  to  instruct  the  jury  that  if  they  believe  the  evidence, 
they  must  find  the  defendant  guilty.  This  instruction  required 
his  conviction  although  the  jury  may  not  have  believed  the  evi- 
dence beyond  a  reasonable  doubt. — Jackson  v.  State,  106  Ala.  12 
[17  South.  333] ;  Carr  v.  State,  104  Ala.  4  [16  South.  150]  ; 
Shields  v.  State,  104  Ala.  35  [16  South.  85,  53  Am.  St.  Rep.  17]  ; 
Harris  v.  State,  100  Ala.  129  [14  South.  538] ;  Pierson  v.  State, 
99  Ala.  148  [13  South.  550]  ;  Heath  v.  State,  99  Ala.  179  [13 
•South.  689]." 

In  Eiland  v.  State,  52  Ala.  332,  it  is  said,  per  Brickell,  C.  J. : 
"The  law  is  that  when  life  is  taken  with  a  deadly  weapon,  malice 
is  presumed,  for  the  inference  is  that  the  natural  or  probable 
effect  of  any  act  deliberately  done  is  intended  by  its  actor. — 
Whart.  Am.  Crim.  Law,  944.  It  is  the  peculiar  province  of  the 
jury,  however,  to  draw  the  presumptions  or  inferences  from  the 
facts  in  evidence.  When  the  circumstances  attending  the  killing 
are  shown,  no  one  fact  should  be  singled  out  and  disconnected 
from  the  other  evidence,  and  malice,  or  any  other  necessary  fact 
inferred  or  presumed  from  it.  Whether  from  all  the  facts  malice 
is  fairly  to  be  presumed  the  jury  should  determine." 
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An  inference  of  malice  might  well  be  drawn  from  aU  the  facts 
proven  in  this  case,  but  the  jury,  and  not  the  judge,  must  do  the 
inferring.  The  instruction  of  the  court  was,  in  legal  effect,  that 
the  jury  must  infer  malice,  if  they  believe  the  evidence  beyond  a 
reasonable  doubt.  The  jury  might  believe  every  fact  testified  to 
by  any  witness,  and  yet  might  not  believe  beyond  a  reasonable 
doubt  that  the  killing  was  malicious.  Charges  like  this  can  never 
be  given  when  a  material  ingredient  of  the  crime  of  necessity 
rests  in  inference;  that  is,  must  be  inferred  from  other  facts. 
This  is  one  of  the  exceptions,  even  in  civil  trials,  to  the  giving  of 
the  affirmative  charge  with  hypothesis  when  there  is  no  dispute 
about  the  facts  proven. 

"The  affirmative  charge  should  not  be  given  when  the  evi- 
dence is  conflicting  as  to  any  material  question  necessary  for  the 
verdict,  or  when  the  evidence  is  circumstantial,  or  when  a  mate- 
rial fact  rests  wholly  in  inference ;  but  it  may  be  given,  should 
on  request  be  given,  whenever  the  court  would  sustain  a  demurrer 
to  the  evidence  interposed  by  the  party  requesting  the  instruc- 
tion. Smoot  V.  M.  &.  M,  Ry.  Co.,  67  Ala.  17;  Tahler  v.  Sheffield 
Co.,  87  Ala.  309,  6  South.  196."— Toftler  v.  Pioneer,  etc.,  Co.,  166 
Ala.  518,  52  South.  98. 

If  this  be  an  exception  in  civil  cases,  surely  it  applies  in  crimi- 
nal cases. 

In  Blashfield's  Instructions  to  Juries  (volume  1,  §  70,  p.  144), 
it  is  said :  "In  criminal  cases  the  weight  of  authority  is  to  the 
effect  that  it  is  never  proper  to  direct  a  verdict  of  guilty." 

Alabama  is  given  as  one  of  the  state  courts  supporting  the 
text,  but  the  cases  cited  do  not  support  the  text  to  the  full  extent 
— doing  so,  only  by  inference,  and  to  a  partial  extent.  The  deci- 
sions of  many  other  courts  are  cited,  which  do  fully  support  the 
text.  See  State  v.  Wilson,  62  Kan.  621,  64  Pac.  23,  52  L.  R.  A. 
679.  The  best  and  most  fully  considered  cases  which  he  have 
found  on  the  subject  are  those  of  the  Supreme  Court  of  Montana. 
See  State  v.  Koch,  33  Mont.  490,  85  Pac.  272,  8  Ann.  Cas.  804 ; 
State  V.  Sloan,  35  Mont.  367,  89  Pacfl  829.  The  opinions  in  these 
cases  review  text-writers,  and  other  decisions,  on  the  subject.  In 
the  note  to  8  Ann.  Cas.  8^8,  supra,  the  authorities  are  collected, 
and  several  decisions  of  this  court  are  cited  as  supporting  the  rule 
announced,  the  note  being  as  follows :  "The  decision  of  the  re- 
ported case  is  in  accordance  with  the  general  rule  that  in  a  crimi- 
nal case,  where  a  plea  of  not  guilty  has  been  entered,  it  is  error 
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for  the  court  to  advise  the  jury  to  convict,  or  to  direct  a  verdict 
of  guilty.  Alabama — Huffman  v.  State,  29  Ala.  40 ;  Nonemaker 
v.  State,  84  Ala.  211 ;  Sims  v.  State,  43  Ala.  88 ;  Perkins  v.  State, 
50  Ala.  154." 

None  of  these  Alabama  cases,  however,  discuss  the  subject 
at  len^h  or  assisrn  reasons  for  the  rule;  and  such  charges  are 
condemned  because  they  do  not  require  the  jury  to  believe  the 
evidence  beyond  a  reasonable  doubt,  but  are  said  to  be  otherwise 
good. 

The  trial  court  evidently  acted  upon  the  theory,  in  this  case, 
that  as  the  evidence  without  dispute  showed  that  defendant  killed 
the  deceased  willfully,  by  shooting  him  with  a  gun,  the  law  conclu- 
sively presumed  malice,  in  the  absence  of  proof  to  show  justifica- 
tion or  extenuation,  and  that  the  killing  was  therefore  murder. 
This  error  has  been  well  pointed  out  by  the  Supreme  Court  of 
Indiana,  in  the  case  of  Clem  v.  State,  31  Ind.  480,  484,  where  it  is 
said:  "The  following  charge  was  given  at  the  request  of  the 
prosecution:  '(6)  Every  sane  man  is  conclusively  presumed  to 
contemplate  the  natural  and  probable  consequences  of  his  own 
acts ;  and  therefore  the  intent  to  murder  is  conclusively  inferred 
from  the  deliberate  use  of  a  deadly  weapon.'  This,  though  tran- 
scribed from  an  approved  text-book  (1  Greenl.  Ev.  §  18),  is  not 
sustained  by  the  authorities  which  the  writer  cities  in  its  sup- 
port. It  is  entirely  at  variance  with  principles  which  have  re- 
ceived the  uniform  sanction  of  all  the  courts  in  this  country  and 
Great  Britain.  It  is  a  great  inaccuracy,  and  it  is  strange  that  a 
book  which  has  passed  through  so  many  editions  should  still 
contain  it.  A  conclusive  presumption  admits  of  no  proof  to  rebut 
it;  and  murder  is  a  felonious  killing.  Such  is  the  technical,  as 
well  as  popular,  meaning  of  the  significant  terms  used  in  the 
instruction.** 

MALICE  AFORETHOUGHT — INTENT. 

No  killing  is  murder  unless  it  involves  malice  aforethought. 
Malice  aforethought,  in  turn,  involves  either  a  positive  and  actual 
intent  to  take  life,  or  an  act  of  violence  from  which,  ordinarily, 
in  the  usual  course  of  events,  death  or  great  bodily  harm  may 
result.  It  is  not  necessary,  however,  that  there  should  be  alleged 
or  proven  a  specific  or  actual  will  or  intent  to  take  life.  If  the 
acts  of  killing  alleged  and  proven  are  acts  from  which  malice  and 
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intent  may  be  inferred,  this  is  sufficient  to  support  a  conviction 
of  murder.  Proof  of  such  facts,  however,  as  will  authorize  or 
warrant  the  inference  of  malice  and  intent,  does  not  make  the 
existence  of  malice  and  that  of  intent  questions  of  law ;  such  are 
purely  questions  of  fact,  which  the  jury  may  or  may  not  infer. 
To  infer  the  existence  of  one  fact  from  the  proof  of  another  is 
the  exclusive  province  of  the  jury  on  the  trial  of  facts.  It  is  not 
for  the  court  in  such  cases  to  instruct  the  jury  that  they  must 
or  must  not  infer  malice  or  intent  to  take  life ;  he  may  charge  or 
instruct  them  that  they  may  or  may  not  so  infer,  but  not  that  they 
must  or  must  not  so  infer.  This  invades  the  province  of  the  jury 
as  much  as  it  would  to  tell  them  that  they  must  or  must  not 
believe  the  testimony  of  a  given  witness. 

The  question  of  the  propriety  of  charges  in  reference  to  the 
element  of  intent,  in  murder  trials,  was  twice  fully  considered  by 
this  court,  in  Fowler's  Case,  155  Ala.  21,  45  South.  913,  and  Id., 
161  Ala.  1,  49  South.  788.  On  the  first  appeal  certain  charges 
requested  by  the  defendant  as  to  the  proof  of  intent  were  held 
bad,  because  they  required  the  jury  to  find  a  specific  or  actual 
intent  to  take  life.  On  the  last  appeal  similar  charges  were  held 
good,  because  cured  of  the  former  defect.  The  court,  speaking 
through  DowDELL,  C.  J.,  after  stating  the  law  on  the  subject, 
said:  "We  adhere  to  the  law  as  above  laid  down  in  the  cited 
cases ;  and,  in  so  far  as  there  is  anything  in  what  is  said  in  the 
opinion  in  this  case  on  the  former  appeal  opposed  thereto,  to  that 
extent  it  is  overruled.  On  the  law  as  above  stated,  and  under  the 
evidence  in  this  case,  we  are  of  the  opinion  that  the  written 
charges  numbered  from  1  to  6,  which  were  refused  to  the  defend- 
ant, should  have  been  given.  They  are  unlike  Charges  3,  5,  and 
6,  condemned  on  the  former  appeal,  which  only  hypothesized  the 
absence  of  an  actual  intention  to  kill." 

Charge  1  was  as  follows :  "The  court  charges  the  jury  that 
the  defendant  cannot  be  convicted  of  murder  in  the  second  degree 
or  manslaughter  in  the  first  degree  unless  the  defendant  had  the 
intention  to  kill  Missouri  Fowler,  or  intended  to  do  an  act  of 
violence  from  which,  ordinarily,  in  the  usual  course  of  events, 
death  or  great  bodily  harm  may  be  the  consequence." 

Justice  Denson  dissented  in  the  case  on  the  last  appeal,  and, 
after  stating  the  old  rule  as  to  the  presumption  of  malice  and 
intent  from  a  willful  killing  with  a  deadly  weapon,  said :  "The 
rule  has  been  slightly  modified,  and  is  thus  accurately  stated: 
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'Where  the  killing  is  proved,  and  no  more,  the  law  will  imply 
malice,  and  make  the  act  murder;  but,  when  all  the  facts  and 
circumstances  of  the  killing  are  in  evidence,  then  the  jury  must 
say  from  the  evidence  what  was  the  intention  with  which  the  act 
was  committed.  Then  it  becomes  a  matter  of  proof — no  longer 
implication:— Alexander's  Case,  30  S.  C.  84,  8  S.  E.  440,  14  Am. 
St.  Rep.  879;  Vollmer's  Case,  24  Neb.  838,  842,  40  N.  W.  420; 
Harris'  Case,  8  Tex.  App.  90."— 161  Ala.  11,  49  South.  791. 

Here  all  the  facts  and  circumstances  of  the  killing  were  in 
evidence — a  part  given  by  the  state  and  a  part  by  the  defense. 
Hence,  according  to  the  rule  contended  for  by  Judge  Denson, 
this  was  a  case  in  which  "the  jury  must  say  from  the  evidence 
what  the  intention  was."  This  result  flows  as  a  necessary  se- 
quence from  the  following  indisputable  precepts  of  the  criminal 
law,  some  of  which  embody  constitutional  rights  of  the  citizen, 
or,  more  accurately  speaking,  are  inalienable  and  natural  rights 
which  the  citizens  reserved  unto  themselves  and  their  property, 
when  they  formed  the  Constitution  and  agreed  to  enter  into  a 
written  constitutional  government.  These  rights,  so  expressed  and 
declared  in  the  Bill  of  Rights,  never  passed  into  the  government 
created  or  declared  to  exist  by  the  Constitution.  Consequently 
the  state  or  government  created  never  had  the  power  to  deny  or 
impair  the  citizen's  inalienable  right  to  trial  by  jury  in  felony 
cases. 

There  can  be  no  crime,  like  murder,  without  an  evil  mind. 
This  is  declared  in  the  ancient  maxim,  "Actus  non  f acit  reum,  nisi 
mens  sit  rea." — Stein  v.  State,  37  Ala.  123. 

When  the  crime  involves  intent,  the  wrongful  act  and  the 
wrongful  intent  must  concur,  to  constitute  the  crime. — Davis  v. 
State,  68  Ala.  58,  44  Am.  Rep.  128 ;  Gordon  v.  State,  52  Ala.  308, 
23  Am.  Rep.  575.  In  such  cases  the  bad  intent  is  an  element  of 
the  crime,  and  must  be  alleged  and  proven. — Hampton  v.  State, 
45  Ala.  82;  Ogletree  v.  State,  28  Ala.  693. 

Intent  or  motive,  from  its  very  nature,  is  not  the  subject  of 
direct  proof;  it  must  be  inferred  from  the  existence  of  other 
facts.  This  inferring  must  be  done  by  the  jury  and  not  by  the 
court. — Brown's  Case,  79  Ala.  51.  This  is  especially  true  in  Ala- 
bama, for  the  reason  that  it  is  the  only  jurisdiction  in  the  Union 
which  declines  to  allow  a  witness  to  testify  directly  as  to  his  own 
intent  or  motive  in  doing,  or  in  failing  to  do,  a  given  deed  or  act. 
Consequently,  in  this  state,  there  can  never  be  any  direct  proof 
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of  intent  or  motive;  and  its  existence  or  nonexistence,  and 
whether  it  be  good  or  bad,  must  always  be  inferred  by  the  jury, 
or  the  trier  of  facts,  from  the  existence  of  other  facts.  For  this 
reason  this  court  has  uniformly  ruled,  when  its  attention  was 
directly  called  to  the  matter,  that  the  affirmative  charge  with,  or 
without,  hypothesis  should  never  be  given  in  a  civil  or  a  criminal 
case  when  a  material  fact  rests  in  inference  from  other  facts. — 
Tobler  v.  Pioneer  Mining  &  Mfg.  Co.,  166  Ala.  482,  52  South.  86. 

To  deny  the  jury  the  right  of  judging  of  the  intent  or  malice 
aforethought  in  murder,  which  of  necessity  must  be  inferred 
from  other  facts,  is  to  take  away  the  substance,  and  with  it,  the 
value  and  security,  of  trial  by  jury  in  felony  cases,  which  the  Con- 
stitution both  reserves  and  guarantees. 

In  all  criminal  trials  for  felonies  at  common  law,  the  juries 
are  charged  with  the  deliverance  of  the  defendant  from  the  crime 
of  which  he  is  charged.  In  such  trials,  the  jury,  from  the  very 
nature  of  the  issue  raised  on  a  plea  of  not  guilty,  must  not  only 
find  the  facts  alleged,  but  also  the  crime  alleged ;  and  often  the 
intent  with  which  the  act  alleged  is  done  determines  the  crime  or 
the  degree  of  the  crime.  While,  as  this  and  other  courts  have 
said,  they  are  not  the  judges  of  the  law  in  the  sense  that  they 
should  not  heed  the  instructions  of  the  court,  or  that  they  ought 
to  disregard  the  instructions  and  advice  of  the  court  as  to  the  law. 
The  judge  is  a  part  of  the  right  of  jury  trial,  and  his  function  is 
to  aid  and  instruct  the  jury  in  ascertaining  and  deciding  the  law ; 
yet,  the  law  and  the  facts  are  so  involved  and  amalgamated  in 
criminal  trials,  by  the  plea  of  not  guilty,  that  the  jury  are  under 
an  indispensable  necessity  to  decide  both,  under  the  instructions 
of  the  court,  unless  they  choose  to  separate  the  law  from  the  facts, 
by  finding  a  special  verdict,  and  then  they  thereby  decline  to  pass 
upon  the  law,  and  put  the  question  of  law  up  to  the  judge.  But 
they  alone  have  the  right  to  say  whether  they  will  render  a  gen- 
eral or  a  special  verdict. 

One  of  the  most  valuable  rights  of  a  trial  by  jury  in  criminal 
cases,  and  that  which  distinguishes  the  right  from  that  in  civil 
cases,  is  the  right  of  the  jury  to  render  a  general  verdict;  that  is, 
to  say,  "guilty"  or  "not  guilty,"  no  matter  what  the  witnesses 
may  say  as  to  the  evidence,  nor  what  the  judge  may  say  as  to  the 
law.  Of  course  the  jury  ought  no  more  to  arbitrarily  disregard 
the  instructions  of  the  judge  than  they  ought  to  arbitrarily  dis- 
regard the  testimony  of  witnesses;  but  they  can  do  both,  and 
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ought  to  do  so,  when  both  are  founded  on,  or  are  in,  error.  Jurors 
are  not  bound  to  follow  what  a  witness  says  as  to  the  facts,  nor 
what  the  judge  says  as  to  the  law ;  the  two  being  only  agencies 
to  aid  them  in  arriving  at  a  "true  saying,"  a  verdict.  As  no  one 
can  have  a  right  to  do  wrong,  the  jury  therefore  have  no  right  to 
disregard  the  evidence  of  a  witness  that  is  true.  The  power  of 
the  jury  to  say,  "Not  guilty,"  no  matter  what  the  testimony  of 
the  witnesses,  or  the  instructions  of  the  judge,  may  be,  is  ad- 
mitted by  all.  It  is,  however,  denied  that  they  can  arbitrarily  so 
exercise  the  power  without  compromising  their  conscience.  How- 
ever this  may  be,  it  is  conceded  by  all  that  a  verdict  of  "not  guil- 
ty" in  a  criminal  case  is  in  every  respect  absolutely  final.  The 
jury  in  such  case  are  not  liable  to  punishment,  nor  the  verdict  to 
further  control  or  ever  to  be  called  into  question.  No  attaint  lay 
at  common  law,  as  it  did  in  civil  cases,  and  no  new  trial  was,  or  is 
granted  at  common  law  or  by  statute.  Nothing  that  depends 
upon  human  agencies  is  any  more  final  that  a  verdict  of  "not 
guilty,'  in  a  criminal  case. 

We  have  a  provision  in  our  Constitution  (Const.  1901,  §  12) 
that  in  all  prosecutions  for  libel  the  jury  shall  be  the  judges  of  the 
law  as  well  as  of  the  facts.  Whether  that  provision  when  origi- 
nally placed  in  our  Constitution  was  intended  to  make  the  rights 
of  juries  in  libel  cases  different  from,  and  more  extended,  than 
what  they  are  in  other  criminal  cases  we  do  not  attempt  to  decide. 
The  history  of  it,  however,  tends  strongly  to  show  that  it  was 
intended  only  to  give  them  the  same  rights  and  powers  in  libel 
cases  which  they  had  in  all  other  criminal  cases. 

The  question  was  first  brought  prominently  to  public  atten-? 
tion  in  England,  in  prosecutions  for  criminal  libel.  Some  of  the 
English  judges,  in  those  prosecutions,  took  the  position  that 
whether  or  not  a  given  publication  was  libelous  was  a  question  of 
law  for  the  court,  and  that  the  jury  must  follow  the  instructions 
of  the  court  in  that  respect.  The  legal  profession,  as  a  rule,  led 
by  Lord  Erskine,  held  that  the  jury  in  such  trials  were  judges  of 
the  law  as  well  as  of  the  facts,  and  were  not  bound  to  follow  the 
instructions  of  the  court.  As  the  question  raised  involved  two 
constitutional  guaranties,  the  right  of  jury  trial,  and  the  freedom 
of  the  press,  it  attracted  the  attention  and  aroused  the  interest, 
not  only  of  England,  but  also  of  America.  The  question  was 
brought  before  Parliament  and  debated  during  two  consecutive 
sessions  (1791  and  1792).    There  was  engaged  in  this  discussion 
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probably  the  greatest  legal  talent,  knowledge,  and  wisdom,  of  the 
age.  The  question  was  examined  thoroughly,  both  upon  principle 
and  precedent.  The  result  of  the  matter  was  the  passage  of  the 
Fox  Libel  Act.  It  was  entitled,  "An  act  to  remove  doubts  respect- 
ing the  functions  of  juries  in  cases  of  libel."  Both  in  the  pre- 
amble and  in  the  body  of  the  act  it  was  declared  that  the  jury  in 
such  cases  should  be  the  judges  of  both  the  law  and  the  facts,  as 
in  other  criminal  cases. 

Chancellor  Kent,  in  CrosweWs  Case,  reported  as  an  appendix 
to  3  Johns.  Cas.  (N.  Y.)  337  et  seq.,  after  giving  the  history  of 
the  question  in  England,  says :  "It  was,  no  doubt,  under  similar 
impressions  of  the  subject  that  the  act  of  Congress,  for  punishing 
certain  libels  against  the  United  States  (Laws  U.  S.,  vol.  4,  p. 
204) ,  enacted  and  declared  that  the  jury  who  should  try  the  cause 
should  have  a  right  to  determine  the  law  and  fact,  under  the 
direction  of  the  court,  as  in  other  cases ;  and,  before  the  passing 
of  that  statute,  the  same  doctrine  was  laid  down  in  full  latitude 
and  in  explicit  terms  by  the  Supreme  Court  of  the  United  States 
[Georgia  v.  Brailsford]  3  Dall.  4  [1  L.  Ed.  483]." 

In  the  case  cited  by  Kent,  the  first  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States  said  (3  Dall.  4,  1  L.  Ed.  483)  : 
"It  may  not  be  amiss  here,  gentlemen,  to  remind  you  of  the  good 
old  rule  that  on  questions  of  fact  it  is  the  province  of  the  jury,  on 
questions  of  law  it  is  the  province  of  the  court,  to  decide.  But  it 
must  be  observed  that  by  the  same  law,  which  recognizes  this 
reasonable  distribution  of  jurisdiction,  you  have,  nevertheless, 
a  right  to  take  upon  yourselves  to  judge  of  both,  and  to  determine 
the  law  as  well  as  the  fact  in  controversy.  On  this,  and  on  every 
other  occasion,  however,  we  have  no  doubt  you  will  pay  that  re- 
spect which  is  due  to  the  opinion  of  the  court ;  for,  as,  on  the  one 
hand,  it  is  presumed  that  juries  are  the  best  judges  of  facts,  it  is, 
on  the  other  hand,  presumable  that  the  court  are  the  best  judges 
of  law.  But  still  both  objects  are  lawfully  within  your  power  of 
decision." 

The  specific  question  first  arose  in  New  York  in  1803,  in 
CrosweWs  Case,  reported  in  3  Johns.  Cas.  as  appendix,  337.  Cros- 
well  was  indicted  for  publishing  a  libel  against  Thomas  Jefferson, 
the  then  President  of  the  United  States.  The  alleged  libel  was : 
"Holt  says  the  burden  of  the  federal  song  is  that  Mr.  Jefferson 
paid  Callender  for  writing  against  the  late  administration.  This 
is  wholly  false.     The  charge  is  explicitly  this:    Jefferson  paid 
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Callender  for  calling  Washington  a  traitor,  a  robber,  and  a  per- 
jurer; for  calling  Adams  a  hoary-headed  incendiary;  and  for 
most  grossly  slandering  the  private  characters-  of  men  who  he 
well  knew  were  virtuous.  These  charges,  not  a  democratic  editor 
has  yet  dared,  or  ever  will  dare,  to  meet  in  an  open  and  manly 
discussion." 

This  was  published  in  a  newspaper  called  ''The  Wasp."  Cros- 
well  was  convicted  in  the  lower  court,  and  appealed.  One  of  the 
five  Justices  was  disqualified,  and  the  other  four  were  equally 
divided  on  the  question  whether  the  jury  should  judge  of  both 
the  law  and  fact,  Kent  and  Thompson  holding  to  the  affirmative, 
and  Lewis,  C.  J.,  and  Livington  holding  to  the  negative.  Thomp- 
son and  Livington  were  both  subsequently  Judges  of  the  Supreme 
Court  of  the  United  States.  While  this  case  was  pending,  the 
Legislature  of  New  York  passed  a  statute  similar  to  the  Fox  Libel 
Act,  and  the  act  of  Congress.  The  preamble,  and  part  of  the 
body  of  that  statute  are  as  follows:  "Whereas  doubts  exist 
whether  on  the  trial  of  an  indictment  or  information  for  a  libel, 
the  jury  have  a  right  to  give  their  verdict  on  the  whole  matter  in 
issue: 

"Be  it  therefore  declared    *     *     * 

"That  on  every  such  indictment  or  information,  the  jury,  who 
shall  try  the  same,  shall  have  a  right  to  determine  the  law  and  the 
fact,  under  the  direction  of  the  court,  in  like  manner  as  in  other 
criminal  cases,"  etc. — Laws  1805-06,  p.  232. 

The  statutes  were  unquestionably  the  parents  of  constitutional 
provisions  and  of  the  statutes  of  the  various  states  in  the  Union 
on  the  subject.  The  provision  in  many  of  the  states  apply  or 
refer  only  to  prosecutions  for  libel,  without  reference  to  the  ques- 
tion of  doubt  in  "other  criminal  cases."  In  some  of  the  states, 
like  Maryland,  the  provision  in  the  Constitution  is  not  limited  to 
prosecutions  for  libel,  but  applies  to  all  criminal  cases  alike; 
but  the  court  holds  the  provisions,  whatever  may  be  their  word^ 
ing,  to  be  merely  declaratory  of  the  common-law  right  of  trial 
by  jury.  These  parent  statutes  unquestionably  show  that  the 
provisions  were  either  declaratory  of  the  common  law,  or  were 
intended  only  to  make  the  law  the  same  in  libel  cases  as  in  all 
other  criminal  cases.  However  this  may  be,  all  the  authorities 
hold  that  the  jury  in  all  criminal  cases  now  and  ever  have  had  the 
power  to  determine  both  the  law  and  the  fact  in  criminal  cases ; 
and*  they  all  with  equal  unanimity  hold  that  the  judge,  not  only 
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has  the  power,  but  it  is  his  duty,  to  instruct  the  jury  as  to  the  law 
in  all  criminal  cases,  and  that  it  is  reversible  error  for  him  to 
refuse  to  so  instruct,  if  requested,  or  if  he  instructs  erroneously. 

The  great  difference  of  opinion  is  as  to  whether  the  jury  have 
the  right,  as  well  as  the  power,  to  decide  the  law  as  well  as  the 
facts  in  criminal  cases.  I  cannot  understand  how  it  is  possible 
for  the  law  itself  to  confer  upon,  and  repose  in,  a  jury  a  power 
which  it  does  not  confer  upon  any  other  person,  officer,  body  or 
tribunal,  and  then  allow  its  exercise  without  any  restraint  or 
revision  by  any  other  person,  body,  or  tribunal,  or  even  by  the 
law  itself,  and  yet  withhold  the  right  to  exercise  the  power  so 
conferred.  If  the  law  provided  any  means,  or  made  it  possible, 
to  restrain  or  revise  the  exercise  of  the  power  conferred,  then 
the  right  to  exercise  it  would  be,  to  this  extent,  limited ;  but,  in  the 
absence  of  any  possibility  of  revising  or  controlling  the  exercise 
of  the  power,  does  it  not  necessarily  follow  that  the  right  con- 
ferred is  as  absolute  as  the  power?  To  speak  of  a  person  or  of  a 
body  of  persons  as  having  the  right  to  do  a  given  thing  they  are 
bound  not  to  do  is  not  logic ;  it  is  not  even  sophistry :  it  is  a  non 
sequitur. 

The  rules  and  law  of  pleading  were  established  to  make  and 
preserve  the  distinct  jurisdictions  of  the  court  and  the  jury,  by  a 
separation  of  the  law  from  the  fact,  wherever  a  separation  was 
intended.  In  criminal  cases  no  separation  was  ever  intended  or 
has  ever  been  made.  A  defendant  must  plead  guilty  or  not 
guilty;  if  he  declines  to  plead,  the  court  must  have  the  plea  of 
not  guilty  interposed  for  him.  This  plea  has  always,  from  the 
date  of  the  Norman  Conquest  down  to  the  date  of  Warren's  trial 
(the  trial  in  this  case) ,  had  the  effect  to  throw  the  accused  upon 
his  country  for  a  general  deliverance.  This  submits  his  whole 
defense,  whether  it  be  a  negation  of  facts,  or  a  justification  in 
law.  It  has  always  been  held  by  all  English  and  American  courts 
that  this  plea  so  blends  the  law  and  the  facts  as  to  make  them 
inseparable  by  the  court,  or  in  any  other  mode,  except  by  the 
voluntary  act  of  the  jury,  finding  a  special  verdict.  The  defend- 
ant, under  this  plea,  may  admit  every  fact  alleged  in  the  indict- 
ment, and  yet  give  evidence  of  other  collateral  facts  which  have 
any  tendency  to  show  a  legal  excuse  or  justification,  and  may 
receive  from  their  verdict  a  complete,  general,  and  conclusive 
deliverance. 

No  one  denies  that  our  Constitution  guarantees  to  the  accused 
every  right  as  to  jury  trials  which  the  great  English  writs  guar- 
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anteed  to  the  colonists  prior  to  the  Declaration  of  Independence. 
Surely  no  better  authority  as  to  what  those  rights  were  can  be 
found  than  Mr.  Justice  Blackstone  and  Sir  Matthew  Hale.  They 
spoke  on  the  subject  as  follows :  Mr.  Justice  Blackstone,  in  the 
fourth  volume  of  his  Commentaries,  page  339,  says:  "These 
charges  of  a  traitorous  or  felonious  intent  are  the  points  and  very 
gist  of  the  indictment,  and  must  be  answered  directly  by  the  gen- 
eral negative,  not  guilty;  and  the  jury,  upon  the  evidence,  will 
take  notice  of  any  defensive  matter,  and  give  their  verdict  ac- 
cordingly, as  effectually  as  if  it  were  specially  pleaded." 

This,  therefore,  says  Sir  Matthew  Hale,  in  his  Pleas  of  the 
Crown,  page  258,  is,  upon  all  accounts,  the  most  advantageous 
plea  for  the  defendant:  "It  would  be  a  most  unhappy  case  for 
the  judge  himself,  if  the  prisoner's  fate  depended  upon  his  direc- 
tions ;  unhappy  also  for  the  prisoner ;  for  if  the  judge's  opinion 
must  rule  the  verdict,  the  trial  by  jury  would  be  useless." 

If  the  right  of  jury  trial  includes  the  right  of  the  jury  to  pass 
upon  guilt  or  innocence  of  the  accused,  and  award  a  general 
deliverance,  can  the  right  be  lawfully  usurped  by  the  court's 
requiring  them  to  find  a  special  verdict?  This  right  of  jury  trial, 
of  course,  includes  the  right  to  weigh  the  evidence  and  pass  upon 
its  sufficiency ;  but  it  also  includes  the  right  to  pass  upon  the  guilt 
or  innocence. 

What  constitutes  a  given  crime,  abstractly  considered,  is  a 
question  of  law  for  the  court ;  but  with  what  intent  a  given  act 
was  done  is  a  question  of  fact  and  not  of  law.  All  the  dicta  of 
all  the  judges  in  the  world  could  not  make  it  a  question  of  law. 
From  the  very  nature  of  things  it  is  not,  and  cannot  be,  other  than 
a  question  of  fact. 

If  the  accused  has  the  constitutional  right  to  have  the  general 
verdict  of  the  jury,  unless  they  voluntarily  find  a  special  one,  then 
the  prosecution,  or  state,  has  no  right  to  have  the  court  direct 
them  to  find  a  special  verdict — as  was  done  in  this  case.  Rights 
which  are  thus  repugnant  and  contradictory  cannot  coexist.  The 
accused  cannot  have  a  right  to  have  a  thing  done  by  the  jury,  if 
the  doing  of  that  thing  deprives  the  prosecution  of  another  right. 
No  right  can  lawfully  belong  to  an  accused  person,  the  exercise  of 
which  must  necessarily  work  a  wrong  to  the  prosecutor. 

The  jury  cannot  have  the  absolute  right  or  power  to  find  a 
verdict  of  not  guilty  in  all  cases,  if  the  court  has  the  right  or 
power  to  direct  them  to  find  one  of  guilty  in  any  case.    These 
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rights  or  powers  are  repugnant  and  contradictory,  and  cannot  be 
coexistent.  The  jury  cannot  have  the  right  or  power  to  do  a 
thing  which  would  deprive  the  court  of  the  right  or  power  to 
compel  them  to  do  the  opposite  thing.  There  is  no  act  susceptible 
of  proof  by  witnesses,  which  the  law  holds  to  constitute  murder 
in  either  degree,  if  abstracted  from  the  felonious  or  murderous 
intentions  of  the  actor.  This  intention,  being  a  mental,  and  not 
a  physical  status,  is  therefore,  according  to  its  very  nature,  not 
susceptible  of  direct  proof  by  witnesses.  It  must,  of  necessity,  be 
inferred  or  collected  by  the  jury  from  facts  which  are  susceptible 
of  direct  proof.  It  is,  alike  physically,  legally  and  logically,  im- 
possible to  establish  a  criminal  intent  by  any  abstract  conclusion 
of  law.  To  say  that  it  is  ever  possible  for  a  criminal  intent,  a 
mental  status,  a  quo  animo,  to  be  a  conclusion  of  law  is  to  say 
something  which  cannot  be.  Facts  which  are  susceptible  of 
direct  proof  may  be,  and  often  are,  full  evidence  of  murder ;  but 
they  are  not,  and  cannot  be,  the  crime  itself.  A  jury  trial  in  a 
murder  case  requires  that  the  jury,  and  not  the  court,  find  the 
crime  itself,  as  well  as  the  facts  or  acts  which  constitute  it.  The 
Constitution  has  placed  a  twofold  barrier  between  the  liberties 
of  the  citizen  and  the  power  of  the  state  to  punish  for  a  felony : 
A  true  bill  or  charge  by  a  grand  jury,  and  a  true  finding  of  the 
crime  charged,  by  a  petit  jury.  The  court  can  no  more  find  the 
verdict  than  it  can  the  true  bill.  The  court  can  no  more  constitu- 
tionally compel  the  jury  to  find  the  bill  or  the  verdict  than  it  can, 
by  itself,  find  the  one  or  render  the  other.  The  law  does  not  allow 
any  court  to  do  indirectly  what  it  forbids  being  done  directly. 

The  state's  evidence  was  to  the  effect  that  deceased  and  others 
passed  the  house  of  defendant,  riding  in  wagons  loaded  with  seed 
cotton;  that  as  they  were  passing  his  house  they  were  holloing 
or  yelling;  exactly  what  was  said  or  the  purpose  of  the  holloing 
not  being  made  to  appear.  The  defendant  at  this  time  was  at 
work  nigh  by  his  house.  As  the  parties  were  passing,  the  wife  of 
defendant  was  seen  to  waive  or  motion  to  him ;  and  he  came  to 
the  house,  and  followed  the  parties  until  he  overtook  them  and 
killed  deceased.  What  happened  when  the  defendant  came  upon 
the  parties  and  killed  deceased  is  thus  described  by  some  of  the 
state's  witnesses.  Quill  Jackson  testified :  "That  when  he  first 
saw  John  Warren  there  he  was  up  at  the  house  of  Pope  Warren ; 
that  he  saw  him  come  out  of  the  house  and  come  on  down  the 
road  or  way  to  the  big  road.    That  the  wagons  were  traveling. 
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That  he  came  with  a  gun  in  his  hand  and  got  down  to  the  big  road 
about  the  time  the  wagon  got  to  the  point  where  the  road  leading 
from  Pope  Warren's  house  to  the  big  road  intersected,  and  walked 
up  in  front  of  Lee  Sewell  and  said,  'Who  was  that  hollering?'  At 
this  time  witness  was  just  behind  the  wagon  about  five  or  ten 
steps,  a  little  to  one  side.  That  his  father,  George  Jackson,  Tom 
Osbourne,  Tom  Yarbrough,  Fred  EUenberg,  and  Pink  McLemore 
were  along.  When  Warren  asked  this  question  no  one  said  any- 
thing. He  asked  again,  'Who  was  it  hollering?'  and  still  didn't 
any  one  speak,  and  he  asked  the  third  time  who  it  was  that  hol- 
lered, and  no  one  answered,  and  when  Lee  Sewell  got  even  with 
him  Warren  said,  'Now  holler,'  and  Lee  Sewell  said,  'I  am  not 
afraid  to,'  and  John  said,  'You  say  that  again,  and  I  will  blow 
your  God  damn  head  off,'  and  Lee  said,  'You  won't  do  it.'  At  this 
time  Warren  raised  the  gun,  then  let  it  down,  then  raised  the  gun 
the  second  time  and  let  it  down,  and  the  third  time  he  raised  it  he 
shot  and  missed  Sewell,  and  the  second  time  he  shot  and  killed 
him." 

Several  other  witnesses  testified  to  substantially  the  same 
state  of  facts. 

The  defendant's  account  of  the  killing  is  as  follows:  That 
witness  "got  down  to  the  big  road  about  the  time  the  wagons 
came  along  to  the  path  leading  from  Pope's  house  down  to  the 
road ;  that  the  first  thing  he  said  was  to  Lee  Sewell,  and  that  he 
told  him  that  he  had  run  over  him  and  his  family  as  long  as  he 
could  stand  it;  that  he  could  stand  no  more  of  it,  and  that  we 
[they]  would  settle  it  right  then.  The  deceased  replied  that  he 
wouldn't  do  anything,  and  the  defendant  replied  that  he  was  a 
liar ;  that  at  this  time  the  deceased  put  his  right  hand  behind  him 
in  the  cotton  and  threw  the  lines  down  with  which  he  was  driving, 
and  said,  'I'll  kill  you ;'  that  as  he  said  this  defendant  shot  him ; 
that  he  shot  twice ;  that  he  did  not  know  whether  he  missed  him 
the  first  time  or  not ;  that  when  he  put  his  hand  behind  him  in  the 
cotton  he  could  not  tell  whether  he  got  hold  of  anything  or  not ; 
that  after  he  shot  the  deceased  he  turned  around  and  went  back 
up  to  his  brother  Pope's  house  and  from  there  on  home ;  that  he . 
immediately  went  from  his  home  on  to  Moulton  and  delivered 
himself  up  to  the  jail." 

It  was  shown  that  deceased  and  his  brother,  Gus,  and  some 
of  his  companions  had  passed  defendant's  house  on  other  occa- 
sions, the  same  day  of  the  killing,  and  while  passing  had  engaged 


Digitized  by  VjOOQIC 


338  SUPREME  COURT  [VoL 

[Warren  v.  The  State.] 

in  the  same  kind  of  conduct,  holloing  and  yelling.  The  defendant 
then  offered  to  prove  that  deceased  and  his  brother  had  passed 
defendant's  house  on  other  occasions,  engaged  in  the  same  kind 
of  conduct  as  on  the  day  of  the  killing,  and  that  defendant  heard 
the  holloing  and  knew  of  the  conduct  on  the  other  occasions.  The 
state  objected,  and  the  court  sustained  the  objection  and  declined 
to  allow  any  of  the  proffered  testimony.  The  defendant  also  of- 
fered to  prove  that  on  the  morning  before  the  killing  his  wife,  for 
the  first  time,  had  told  him  of  improper  and  indecent  conduct  on 
the  part  of  deceased  toward  defendant's  niece,  a  young  girl  who 
lived  at  defendant's  house.  He  also  offered  to  prove  that  on  the 
morning  before  the  killing,  the  wife  of  defendant  told  him,  for 
the  first  time,  of  a  criminal  assault  or  an  attempted  criminal 
assault  on  her  by  Gus  Sewell,  and  that  defendant  had  not  seen, 
nor  had  the  opportunity  to  see,  deceased,  or  his  brother  Gus,  after 
he  received  this  information,  until  the  time  of  the  killing.  The 
court  declined  to  allow  this  proof,  or  any  part  of  it,  and  the  de- 
fendant excepted.  The  defendant  also  offered  to  prove  the  facts 
of  the  two  assaults  of  which  his  wife  had  told  him,  but  the  court 
declined  to  allow  the  proof,  and  the  defendant  excepted.  The 
trial  court  evidently  declined  to  allow  this  proof  upon  the  theory 
that  there  was  no  proof  tending  to  show  self-defense,  and  that 
there  had  been  sufficient  cooling  time,  and  that  mere  words,  as  a 
provocation,  can  never  reduce  the  degree  of  homicide  below  that 
of  murder. 

All  the  undisputed  evidence  showed  that  the  defendant  pro- 
voked the  fatal  difficulty. 

We  are  of  the  opinion  that  the  trial  court  properly  limited  the 
proof  of  the  conduct  of  deceased  in  passing  the  defendant's  house, 
i.  e.,  the  holloing,  etc.,  to  the  day  of  the  fatal  difficulty.  It  was 
also  proper  to  decline  to  allow  proof  by  the  defendant  of  the 
details  of  the  assault,  or  alleged  assault,  by  the  deceased  upon 
defendant's  niece,  and  of  the  assault  by  Gus  Sewell  upon  defend- 
ant's wife.  But  it  was  error  to  decline  to  allow  proof  of  the  fact 
that  defendant  was  informed  of  such  assaults  on  the  morning^ 
before  the  killing,  and  that  he  had  not  had  the  opportunity  to  see 
deceased,  after  hearing  of  the  assault,  until  the  day  of  the  killing. 
The  trial  court  probably  intended  to  follow  the  doctrine  laid  down 
by  this  court  in  Roger's  Case,  117  Ala.  14,  22  South.  667,  where 
it  was  said :  "The  facts  that  the  deceased,  a  boy  16  years  of  age, 
carried  the  daughter  of  defendant,  a  girl  of  13  or  14  years,  from 
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Gadsden  to  Ashville,  three  or  four  days  before  the  homicide 
under  a  promise  of  marriage,  but  he  did  not  marry  her,  and  that, 
leaving  her  at  Ashville,  he  returned  to  Gadsden  two  days  before 
the  shooting,  can  neither  justify  nor  palliate  the  defendant's  act 
in  killing  him,  nor  shed  any  legitimate  light  on  the  transaction. 
And  this  would  be  true  even  had  his  wrong  been  more  aggra- 
vated— even  had  he  debauched  the  girl,  of  which  there  is  no  pre- 
tense. In  such  case,  if  the  mortal  blow  had  been  given  by  the 
father  immediately  upon  hearing  of  the  wrong  to  his  daughter, 
and  in  the  heat  of  passion  engendered  by  the  fact  coming  to  his 
knowledge,  all  the  facts  would  have  been  admissible  to  eliminate 
the  element  of  malice  from  the  act  by  referring  it  to  passion 
which  had  not  had  time  to  cool,  and  thus  reducing  the  homicide 
to  manslaughter.  But  there  is  no  pretense  that  the  homicide  was 
committed  under  these  circumstances ;  to  the  contrary,  it  affirma- 
tively appears  that  the  defendant  came  to  a  knowledge  of  all  the 
facts — as  full  knowledge  as  he  had  at  the  time  he  shot  deceased — 
two  days  before  the  shooting  occurred." 

The  decision  in  Rogers'  Case,  was  explained  in  Gafford's  Case, 
122  Ala.  54,  25  South.  10 ;  and  such  evidence,  in  proper  cases,  is 
held  to  be  admissible  for  two  purposes :  One,  to  rebut  malice ;  the 
other,  in  connection  with  self-defense,  to  show  who  was  the  ag- 
gressor. If  the  proffered  evidence  of  this  kind  tends  to  show  that 
the  killing  was  the  result  of  passion  aroused  by  knowledge  of  a 
wrong  to  the  defendant's  family,  his  wife,  or  near  relatives  de- 
pendent upon  him  for  protection,  then  it  is  admissible  under  the 
first  theory ;  but  if  there  be  no  evidence  to  show  that  the  killing 
was  induced  by,  or  was  the  result  of  such  passion,  then  it  is  not 
admissible  to  rebut  malice. 

In  RoUmon's  Case,  108  Ala.  14, 18  South.  732,  the  defendant 
offered  in  evidence  a  letter  found  on  the  person  of  the  deceased, 
written  by  a  sister  of  defendant,  which  letter  showed  illicit  rela- 
tions between  the  sister  and  deceased.  The  letter  was  held  not 
to  be  admissible,  because  the  defendant,  at  the  time  he  killed 
deceased,  had  no  knowledge  of  the  letter  or  its  contents,  and 
hence  it  could  not  have  induced  the  passion,  nor  tended  to  rebut 
malice.  It  is  said  in  that  case  that  if  by  means  of  the  letter 
knowledge  of  the  illicit  relation  had,  for  the  first  time,  come  to 
the  brother,  and  he  had  immediately,  and  in  the  heat  of  passion 
engendered  by  it,  and  before  cooling  time,  killed  the  deceased,  it 
might  then  rebut  malice.    In  Tally's  Case,  102  Ala.  34,  15  South. 
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722,  the  same  doctrine  is  announced.  The  true  and  correct  rule 
in  such  cases,  we  hold,  was  declared  in  Nettles'  Case,  58  Ala.  268, 
where  the  relation  of  the  parties  was  the  same  as  here.  It  was 
there  held  (see  sixth  headnote)  that:  "The  fact  that  a  niece  of 
the  deceased  made  a  charge  that  the  prisoner  had  insulted  her, 
and  that  this  was  known  to  both  parties,  is  competent  on  the 
trial  of  the  prisoner  for  murder ;  but  is  not  permissible  to  prove 
as  a  fact  that  such  insult  was  given." 

Our  statutes  have  materially  changed  the  rules  of  evidence  in 
homicide  cases,  as  was  pointed  out  in  Fields'  Case,  47  Ala.  603, 
606, 11  Am.  Rep.  771,  where  it  is  said :  "By  the  common  law,  the 
jury  determined  merely  the  guilt  or  innocence  of  the  prisoner; 
and,  if  their  verdict  was  guilty,  their  duties  were  at  an  end.  They 
had  nothing  whatever  to  say  as  to  the  punishment  to  be  inflicted. 
The  court  alone  determined  what  the  punishment  should  be,  its 
extent  and  its  severity;  with  that  the  jury  had  nothing  to  do. 
Their  whole  duty  was  discharged  when  the  verdict  of  guilty  was 
pronounced.  The  common  law,  on  this  subject,  has  been  greatly 
changed  by  our  statutes,  and  the  duties  and  responsibilities  of 
juries  largely  increased ;  consequently  evidence  that  would  have 
been  irreleyant  and  impertinent  at  the  common  law  becomes 
proper  and  necessary,  under  our  statutes,  to  enable  juries  to  dis- 
charge their  newly  imposed  duties  rightly  and  properly." 

"The  degree  of  the  crime  must  be  determined  by  the  verdict 
of  a  jury  upon  an  examination  of  the  testimony,  and  the  punish- 
ment to  be  inflicted  on  the  defendant  rests  in  the  discretion  of  the 
jury.  If  the  crime  be  murder  in  the  first  degree,  the  jury  must 
determine  whether  the  punishment  shall  be  death,  or  imprison- 
ment in  the  penitentiary  for  life.  If  in  the  second  degree,  the 
defendant  must  be  imprisoned  in  the  penitentiary  *  *  *  for 
not  less  than  ten  years,  at  the  discretion  of  the  jury.  Testimony 
is  as  necessary  and  important  to  enable  the  jury  to  exercise  this 
discretion  prudently  and  properly  as  to  enable  them  to  determine 
the  guilt  or  innocence  of  the  defendant.  The  jury  have  two  im- 
portant duties  to  perform,  and  both  are  to  be  governed  and  con- 
trolled by  the  evidence,  and  neither  can  be  wisely  or  rightly  dis- 
charged without  evidence.  As  these  duties  are  different,  the  evi- 
dence must  necessarily  be  different.  After  the  guilt  of  the  defend- 
ant is  settled,  the  proper  evidence,  to  determine  the  degree  of  his 
crime,  and  what  should  be  the  extent  and  severity  of  his  punish- 
ment, must  in  great  measure,  depend  upon  a  careful  examination 
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of  the  circumstances,  not  those  only  immediately  attending  on  the 
killing,  but  those  also  which  may  reasonably  be  supposed  to  have 
led  to  it;  and  these  circumstances  should  be  considered  in  con- 
nection with  the  good,  or  bad  character,  both  of  the  defendant 
and  the  deceased." — 47  Ala.  607,  11  Am.  Rep.  771. 

This  language  was  quoted  approvingly  in  Bankhead's  Case, 
124  Ala.  14,  19,  26  South.  979;  but  in  a  dictum  in  Green's  Case, 
143  Ala.  10,  39  South.  362,  it  was  declared  to  be  overruled  by  im- 
plication in  a  number  of  cases  there  cited.  But  on  examination, 
it  will  be  seen  that  the  authorities  cited  as  overruling  Field's  Case 
do  not  support  the  dictum,  and  take  no  account  of  Bankhead's 
Case,  which  was  later  than  any  cited,  which  follows  it  and  quotes 
from  it  at  length  on  this  very  point.  Moreover,  some  of  the 
cases  cited  support,  instead  of  overruling  it ;  and  it  does  seem  to 
be  sound  of  necessity,  if  the  statutes  are  to  be  followed,  and  the 
juries  intelligently  and  righteously  follow  it.  The  writer  of  the 
dictum  in  Green's  Ca^e  evidently  wrote  under  the  supposition 
that  the  Field's  Case  held  that  the  bad  character,  alone,  of  the 
deceased  might  justify  the  taking  of  his  life,  which,  of  course,  the 
case  does  not  hold.  The  decision  in  Field's  Case,  supra,  has  been 
much  reviewed.  It  is  reported  in  11  Am.  Rep.  771,  with  notes. 
It  is  reviewed  by  Dr.  Wharton,  in  his  work  on  Homicide  (section 
617)  and  in  the  Central  Law  Journal,  April  9,  lg74.  If  the  case 
could  be  said  to  hold  that  the  character  of  deceased  was  admis- 
sible in  all  cases,  in  order  to  aid  the  jury  in  fixing  the  punishment, 
or  that  it  is  an  excuse  or  palliation  of  a  homicide  in  all  cases  to 
show  that  deceased  was  a  bad  man,  then,  of  course,  it  is  wrong 
and  should  be  overruled.  But  such  is  not  the  holding  in  the  case. 
It  merely  holds  that,  as  our  statute  requires  the  jury  in  homicide 
cases  to  fix  the  degree  of  the  crime,  and  the  extent  of  the  punish- 
ment for  any  degree  found,  the  rules  of  admitting  evidence  ought 
to  be  different  than  at  common  law,  when  the  jury  had  nothing 
to  do  with  the  punishment,  when  it  was  fixed  with  certainty  by 
the  law  or  by  the  court. 

While  there  was  no  proffered  evidence  as  to  general  bad  char- 
acter, or  that  deceased  was  tuburlent  or  bloodthirsty  or  quickly 
to  be  aroused,  yet  the  proffered  evidence  should  fall  within  the 
same  rule  touching  admissibility  as  that  of  the  character  of  de- 
ceased, or  that  of  a  threat  by  deceased.  Dr.  Wharton  says  that 
Quesenberry's  Case,  3  Stew.  &  P.  308,  is  among  the  leading  cases 
on  the  subject  of  such  evidence.    In  that  case,  after  holding  that 


Digitized  by  VjOOQIC 


342  SUPREME  COURT  [Vol. 

[Warren  v.  The  State.] 

the  good  or  bad  character  of  the  deceased,  as  an  abstract  ques- 
tion, could  have  no  bearing  on  the  case;  that  to  murder  the  vilest 
wretch  is  as  much  a  crime  as  if  he  were  the  best,  the  most  virtu- 
ous— ^the  court  said :  "There  can  be  no  doubt  but  that,  when  the 
killing  has  been  under  such  circumstances  as  to  create  a  doubt  as 
to  the  character  of  the  offense  committed,  the  general  character 
of  the  accused  may  sometimes  afford  a  clue  by  which  the  devious 
ways  by  which  human  action  is  influenced  may  be  threaded  and 
the  truth  attained."— 3  Stew.  &  P.  315.  "But,  if  the  circum- 
stances of  the  killing  were  such,  as  to  leave  any  doubt  whether 
he  had  not  been  more  actuated  by  the  principle  of  self-preserva- 
tion than  that  of  malice,  it  would  be  proper  to  admit  any  testi- 
mony calculated  to  illustrate  to  the  jury  the  motive  by  which  he 
had  been  actuated.  To  this  course  we  can  see  no  good  objection ; 
and,  it  seems  pretty  certain  that  it  would  often  shelter  the  inno- 
cent from  the  influence  of  that  sound,  but  not  unf requently  severe, 
maxim  of  the  law  that,  when  the  killing  has  been  proven,  malice 
will  be  presumed,  unless  explained  and  rebutted.  There  can  be 
but  little  danger  of  the  guilty  escaping,  under  the  influence  of  a 
prejudice,  created  by  such  testimony,  against  the  deceased.  The 
discretion  of  the  judge  will  be  able  to  control  and  prevent  such  a 
result.  And  jurors  will  be  able  to  comprehend  the  reason  and  ob- 
ject of  such  testimony." — 3  Stew.  &  P.  316. 

Is  not  this  same  principle  and  reasoning  true  where  evidence 
may  tend  to  show  that  the  killing  was  induced  by  passion,  and 
not  by  malice  or  premeditation?  If  the  proffered  evidence  be 
true,  the  deceased  had  offered  the  grossest  insult  and  outrage  to 
a  girl,  a  mere  child,  who  was  a  member  of  defendant's  family,  and 
whom  it  was  his  duty,  as  well  as  his  right,  to  protect  or  defend 
against  such  outrageous  conduct ;  and  a  brother  of  deceased,  who 
was  shown  to  have  acted  jointly  with  deceased  in  offering  insults 
to  defendant  and  his  family,  by  engaging  in  hooting,  holloing, 
and  jeering  when  passing  defendant's  house,  had  offered  the  very 
worst  kind  of  an  insult  to,  and  assault  upon,  defendant's  wife; 
and  defendant  had  no  knowledge  of  these  insults  until  the  morn- 
ing before  the  killing,  and  had  no  opportunity  to  see  the  perpe- 
trators of  the  wrong  until  the  day  of  the  killing,  when  the  of- 
fenders again  pass  his  house,  and  again,  and  in  the  presence  of 
his  wife,  engage  in  holloing  and  yelling,  to  the  annoyance  of  his 
family.  If  this  be  true,  is  it  possible,  or  even  probable,  that  de- 
fendant, who  was  then  smarting  under  and  worried  by  the  offen- 
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sive  news  recently  communicated  to  him  by  his  wife,  was  actuated 
or  controlled  by  passion,  and  acted  in  the  heat  of  blood  in  pursu- 
ing deceased  and  provoking  the  fatal  difficulty,  rather  than  in 
malice  or  premeditation  to  take  the  life  of  deceased  as  a  revenge 
for  the  wrong  done  his  wife  and  niece?  If  he  was  thus  actuated 
by  revenge,  rather  than  by  passion,  he  would  be  guilty  of  murder 
in  the  first  degree,  notwithstanding  the  serious  wrong  theretofore 
done  him  by  the  deceased ;  but,  if  impelled  to  the  acts  by  passion 
and  heat  of  blood,  and  not  in  order  to  revenge  the  wrong,  then 
he  would  not  be  guilty  of  murder  in  the  first  degree,  but  of  mur- 
der in  the  second  degree,  and  if  sufficient  cooling  time  had  not 
elapsed,  he  would  be  guilty  of  manslaughter  only.  This  proffered 
evidence,  in  connection  with  that  allowed,  might  have  been  suf- 
ficient, in  the  minds  of  the  jury,  to  reduce  the  degree  at  least  to 
murder  in  the  second  degree,  and  therefore  to  reduce  the  punish- 
ment. 

While  proof  of  a  motive  is  not  necessary,  and  motive,  like 
intend  and  malice,  cannot  be  established  by  direct  proof,  because 
a  matter  of  inference  to  be  drawn  by  the  jury  from  other  at- 
tendant facts  and  circumstances,  yet  the  relations  existing  be- 
tween deceased  and  defendant  prior  to,  and  at  the  time  of,  the 
killing,  in  connection  with  other  facts  and  circumstances,  may 
disclose  a  motive,  either  of  passion  or  of  revenge,  on  the  part  of 
the  defendant,  which  will  aid  the  jury  in  identifying  the  wrong- 
doer or  in  ascertaining  the  degree  of  the  crime. — Hudson's  Case, 
61  Ala.  333;  Homsby's  Case,  94  Ala.  55,  10  South.  522.  The 
presence  or  absence  of  motive,  in  homicide  cases,  is  always  a 
legitimate  subject  of  inquiry. — Clifton  v.  State,  73  Ala.  473. 

The  evidence  of  the  state  and  that  of  the  defendant  admitted 
tended  to  show  that  defendant  was  in  a  tower  of  rage  when  he 
overtook  deceased  and  accosted  him  and  his  companions.  The 
only  motive  or  provocation  attempted  to  be  shown  by  the  state 
was  the  fact  that  deceased  and  his  companions  were  holloing  and 
yelling  as  they  passed  defendant's  house.  This  alone,  of  course, 
was  not  sufficient  provocation  to  justify,  or  palliate  the  passion 
of  defendant  or  the  crime  of  murder.  If  the  proffered  evidence 
had  been  admitted,  would  it  not  at  least  have  tended  to  palliate 
what  was  otherwise  an  inexcusable  homicide?  Would  the  de- 
fendant be  guilty  of  the  same  degree  of  homicide  or  murder,  and 
would  he  merit  the  same  degree  of  punishment,  if  the  proffered 
facts  were  true,  as  would  be  the  case  if  they  were  false  or  never 
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existed?  We  think  not.  While  the  proffered  facts  may  not  con- 
stitute a  part  of  the  res  gestae  of  the  killing,  yet  they  are  so  con- 
nected with  and  related  to  the  res  gestae  as  to  explain  or  qualify 
them.  The  proffered  evidence  certainly  tended  to  explain  the 
defendant's  following  deceased  and  provoking  the  difficulty.  See 
6  Mayf .  Dig.  p.  351 ;  Underhill,  Crim.  Ev.  §  96 ;  Reiser  v.  Smith, 
71  Ala.  485,  46  Am.  Rep.  342;  Maddox's  Case,  159  Ala.  55,  48 
South.  689;  Terry  v.  Williams,  148  Ala.  468,  41  South.  804;  West- 
em  Union  Tel.  Co,  v.  Manker,  145  Ala.  418,  41  South.  850 ;  Louis- 
ville  &  N.  R,  Co.  v.  Stewart,  128  Ala.  313,  29  South.  562. 

If  it  should  be  conceded  that  this  proffered  evidence  was  not 
sufficient  to  show  justification,  as  self-defense,  nor  to  mitigate  or 
reduce  the  offense  of  murder  to  that  of  manslaughter,  still  it  was 
admissible  for  the  consideration  of  the  jury,  in  determining 
whether  the  killing  was  murder  in  the  first  or  in  the  second  de- 
gree. It  is  true  that  one  who  provokes  a  difficulty  which  results 
in  a  homicide  cannot  be  excused  or  justified  on  the  ground  of 
self-defense,  unless  he  retires,  or  offers  to  retire,  in  good  faith, 
and  is  thereafter  pressed  or  pursued  by  the  deceased.  It  is  also 
true  that  mere  words,  however  offensive,  will  never  serve  to  reduce 
the  degree  of  the  crime  of  homicide  below  that  of  murder.  The 
law  on  this  subject  is  well,  and  probably  most  fully,  stated  in 
Sloane's  Case,  95  Ala.  24,  11  South.  15,  where  it  is  said:  "We 
are  of  opinion  that  the  words  or  conduct  of  another,  under  some 
circumstances,  may  be  of  such  an  insulting  or  provoking  charac- 
ter as  to  kindle  sudden  passion,  and  provoke  immediate  resent- 
ment, even  to  the  taking  of  life. — Watson  v.  State,  82  Ala.  12 
[2  South.  455] .  If  the  insult  or  provocation  is  of  such  a  character 
as  is  reasonably  calculated  to  kindle  passion  and  provoke  sudden 
resentment,  and  if  the  proof  shows  that  the  insult  or  provocation 
had  this  effect,  and  the  homicide  is  traceable  solely  to  the  influ- 
ence of  passion  kindled  by  the  insult  or  provocation,  then  such 
killing  is  not  willful,  malicious,  deliberate,  and  premeditated,  and 
is  not  murder  in  the  first  degree,  but  murder  in  the  second  degree. 
Mere  words,  however  offensive,  cannot  reduce  the  offense  to  man- 
slaughter. On  the  other  hand,  the  extent  and  character  of  the 
insult  or  provocation  offered,  considered  in  connection  with  the 
state  of  feeling  between  the  parties,  and  other  attending  circum- 
stances, may  be  such  as  to  justify  the  conclusion  that  the  words 
or  conduct  of  the  deceased  were  seized  upon  as  a  pretext  to  exe- 
cute a  previously  formed  design  to  take  life.    Although  the  design 
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to  take  life  may  have  been  executed  instantly  after  being  formed, 
if  it  proceeded  from  willfulness,  malice,  deliberation,  and  premed- 
itation, the  offense  would  be  murder  in  the  first  degree. — Homsby 
V.  State,  94  Ala.  55,  10  South.  522.  The  degree  of  the  offense— 
that  is,  whether  the  fatal  shot  was  the  result  of  giving  way  to 
sudden  passion,  reasonably  excited,  and  in  resentment  of  the 
insult  or  provocation,  or  in  execution  of  a  formed  design,  as  ex- 
plained and  qualified — is  a  question  of  fact  to  be  determined  by 
the  jury  from  all  the  circumstances  in  the  case." 

There  was  evidence  in  this  case  tending  to  show  that  the  de- 
fendant was  in  a  passion  and  rage  of  anger  when  he  killed  the 
deceased ;  in  fact,  all  of  it  has  such  tendency.  It  may  be  that  de- 
fendant had  no  sufficient  justification  or  provocation  for  his 
anger  to  wholly  excuse  him  for  the  taking  of  the  life  of  one  who, 
as  he  conceived,  had  aroused  or  provoked  his  anger;  but  if  the 
evidence  was  true — ^and  its  truth  was  for  the  jury,  in  connection 
with  the  other  evidence — it  was  proper  for  the  jury  to  consider 
it  in  determining  whether  or  not  the  severest,  or  a  lesser,  punish- 
ment should  be  inflicted ;  to  say  whether  the  offense  was  murder 
in  the  first  or  the  second  degree.  If  the  proffered  evidence  be 
true,  it  certainly  would  tend  to  arouse  and  inflame  the  anger  and 
passion  of  any  man ;  and  then  for  the  person  who  had  given  the 
offense  to  hoot  and  jeer  as  he  was  passing  the  home  which  he 
had  offended  and  insulted  would  certainly  be  calculated  to  fan 
the  slumbering  coals  of  anger  into  a  flame  of  passion  and  ire. 

It  was  certainly  competent  for  the  jury  to  inquire  as  to  what 
caused  defendant's  anger  and  fanned  it  into  a  passion  of  rage. 
There  was  surely  some  motive  which  caused  defendant  to  sud- 
denly leave  his  work,  near  his  home,  and  follow  deceased  and 
shoot  him.  Was  it  merely  the  fact  that  deceased  and  others  had 
dared  to  hoot  and  hollo  and  jeer  as  they  were  passing  his  house? 
This  was  the  theory  and  contention  of  the  state.  If  this  be  all, 
then  it  was  no  excuse,  justification,  or  mitigation.  But  if  this 
offense  was  offered  by  one  who  had  deliberately  insulted  and  of- 
fended a  child  who  was  a  member  of  the  defendant's  family,  the 
right  and  duty  to  protect  whom  devolved  on  the  defendant,  and 
was  offered  while  the  deceased  was  in  company  with  one  who  had 
given  a  like  offense  to  defendant's  wife,  and  defendant  had  only 
recently  heard  of  these  insults,  then  these  parties,  in  so  passing 
the  defendant's  home,  where  the  objects  of  their  wrongs  and  of 
the  defendant's  affection  resided,  hooting  and  jeering  in  renewed 
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disrespect,  unquestionably  afforded  more  provocation  for  the  an- 
ger, wrath,  or  passion  of  defendant  than  would  otherwise  appear 
from  such  latest  offense.  Surely  a  man  does  not  merit  the  same 
punishment  for  killing  one  who  has  offended  against  him  and 
against  his  home,  as  the  proffered  testimony  in  this  case  tended 
to  show  was  the  relation  between  deceased  and  defendant,  as  he 
does  for  killing  an  unoffending  person,  by  poison  or  Ijring  in  wait, 
or  with  deliberation  and  premeditation,  or  with  robbery  or  other 
felonious  purpose  as  the  motive. 

The  evidence  allowed  shows  that  defendant  was  acting  under 
great  passion  and  was  in  a  tower  of  rage.  The  state's  own  wit- 
nesses show  this.  The  witness  Jackson  says  he  asked  defendant, 
*'Mr.  Warren,  what  in  the  world  do  you  mean?"    The  answer 

was,  "I  have  taken  all  off  the  G d rascal  that  I  intend 

to  take."  When  defendant  overtook  the  wagons  in  the  road,  the 
first  thing  he  said  was  to  deceased — to  quote:  "The  first  thing 
he  said  was  to  Lee  Sewell,  and  then  he  told  him  that  he  had  run 
over  him  and  his  family  as  long  as  he  could  stand  it,  that  he 
could  stand  no  more  of  it,  and  that  he  would  settle  it  right  then." 

The  state  having  shown  this,  ought  not  the  defendant  to  have 
been  allowed  to  give  the  proffered  evidence?  It  would  not  be  a 
justification — ^no,  not  at  all;  but  it  was  certainly  admissible  in 
mitigation  of  punishment,  and  to  show  whether  the  killing  was 
murder  in  the  first  or  the  second  degree. 

It  may  be  that  there  was  no  testimony  admitted  in  this  case, 
and  therefore  none  before  the  jury,  which  would  authorize  or 
warrant  a  verdict  of  acquittal  of  lesser  degree  of  crime  than  mur- 
der in  the  second  degree,  and  consequently  there  was  no  error  in 
the  court's  declining  to  instruct  or  charge  the  jury  as  to  the  law 
of  self-defense,  or  of  manslaughter  in  either  degree,  and  there- 
fore we  will  not  reverse  for  the  failure  to  so  charge  in  this  case ; 
but,  as  we  are  reversing  for  failure  to  allow  other  proof,  we  do  not 
decide  this  question. — Gafford's  Case,  122  Ala.  54,  25  South.  10 ; 
Robinson's  Case,  155  Ala.  67,  45  South.  916;  Montgomery  v. 
State,  160  Ala.  7,  49  South.  902;  Dahney's  Case,  113  Ala.  38,  42, 
21  South.  211,  59  Am.  St.  Rep.  92;  Stallworth's  Case,  146  Ala.  15, 
41  South.  184. 

While  it  is  not  reversible  error  for  the  trial  court  to  fail  or 
decline  to  instruct  the  jury  as  to  manslaughter  when  there  is  no 
tendency  in  the  evidence  to  justify  a  verdict  therefor,  yet  it  is  the 
safer  and  better  practice  to  instruct  the  jury  as  to  manslaughter 
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in  homicide  cases.  We  can  do  no  better  here  than  to  repeat  what 
we  have  often  said,  and  to  emphasize  it  if  possible :  "The  prac- 
tice, and  we  doubt  the  wisdom  of  departure  from  it,  has  been  for 
the  judge  to  instruct  the  jury  as  to  every  degree  of  homicide  of 
which  there  may  be  a  conviction  under  the  indictment.  *  *  ♦ 
The  refusal  of  abstract  instructions  is  never  erroneous.  There 
must,  however,  be  an  absence  of  all  evidence  having  a  tendency 
to  reduce  the  offense  to  manslaughter ;  and  it  is  a  grave  responsi- 
bility the  judge  assumes  in  the  refusal  of  such  instructions,  a 
responsibility  which  ought  to  be  assumed  only  in  plain  cases.  It 
is  an  imperative  duty,  when  the  indictment  comprehends  every 
degree  of  criminal  homicide,  if  a  conviction  of  murder  is  sought, 
for  the  judge  to  instruct  the  jury  as  to  the  characteristics  and 
constituents  of  murder  in  each  of  its  degrees,  leaving  them  free 
to  determine  of  which  degree,  if  either,  there  is  guilt ;  less  than 
this  will  not  satisfy  the  statute." — Brown  v.  State,  109  Ala.  80, 
20  South,  106. 

"  'The  province  of  the  court  and  jury  are  distinctly  marked, 
and  neither  can  lawfully  invade  the  other.' — Dennis  v.  State,  112 
Ala.  64,  20  South.  925.  The  following  quotation  from  the  above- 
cited  case  of  Dennis  v.  State  *  *  *  is,  in  our  opinion,  appro- 
priate here :  'Because  of  the  difficulty  which  sometimes  arises  to 
distinguish  between  the  most  aggravated  cases  of  manslaughter 
in  the  first  degree  and  the  mildest  type  of  murder  in  the  second 
degree,  it  has  been  declared  "that  it  is  much  the  safer  rule  to 
charge  upon  all  the  degrees  of  homicide  included  in  the  indict- 
ment when  the  party  is  on  trial  for  murder,  unless  it  is  perfectly 
clear  to  the  judicial  mind  that  there  is  no  evidence  tending  to 
bring  the  offense  within  some  particular  degree."  '  " — Reeves  v. 
State,  186  Ala.  21,  22,  65  South.  162. 

The  trial  court,  however,  did  not  instruct  the  jury  fully  as  to 
any  degree  of  murder  except  that  in  the  first  degree.  He  did  in- 
struct them  fully,  and  we  hold,  correctly,  as  to  murder  in  the  first 
degree.  While  there  are  certain  excerpts  from  the  charge,  which, 
as  pointed  out  by  counsel  for  appellant,  may  not  be  correct  stand- 
ing alone,  yet,  construing  the  charge  as  a  whole  and  in  connection 
with  the  written  charges  given,  the  oral  charge  is  cured  of  all 
misleading  tendencies. 

It  is  insisted  that  there  was  error  in  the  giving  of  the  state's 
requested  charge  2,  as  to  murder  in  the  first  degree,  which  reads 
as  follows:     "I  charge  you  gentlemen  of  the  jury  that  if  you 
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believe  from  the  evidence  in  this  case  beyond  a  reasonable  doubt 
that  the  defendant  took  the  life  of  Lee  Sewell  willfully  or  inten- 
tionally and  maliciously,  after  deliberation  and  premeditation, 
then  he  would  be  guilty  of  murder  in  the  first  degree,  and  it  would 
be  your  duty  to  render  a  verdict  finding  him  guilty  of  murder  in 
the  first  degree." 

It  is  insisted  that  the  use  of  the  words  "after,"  instead  of  the 
word  "with,"  renders  the  charge  bad;  that  it  is  misleading,  in 
that  it  would  authorize  a  conviction  of  murder  in  the  first  degree 
if  defendant,  at  any  time  prior  to  the  killing,  however  remote, 
deliberated  or  premeditated  the  killing,  even  though  he  had  aban- 
doned the  purpose  and,  at  the  actual  time  of  the  killing,  was 
acting  without  deliberation  or  premeditation.  If  it  possessed 
such  misleading  tendencies,  the  charge  was  cured  thereof  by  de- 
fendant's given  requested  charges.  The  trial  court,  however, 
should  have  instructed  the  jury  as  to  the  elements  of  murder  in 
the  second  degree,  as  well  as  in  the  first  degree.  It  is  true  that 
the  court  did  instruct  them  as  to  the  form  of  the  verdict  in  case 
they  refused  or  failed  to  find  the  defendant  guilty  of  murder  in 
the  first  degree,  and  also  instructed  them  that  if  they  failed  to 
find  for  murder  in  the  first  degree,  then  they  should  find  the  de- 
fendant guilty  of  murder  in  the  second  degree ;  but  in  no  part  of 
the  charge  did  the  court  instruct  the  jury  as  to  the  elements  of 
murder  in  the  second  degree,  nor  as  to  the  difference  between  the 
two  degrees.  The  statute  is  imperative  as  to  both  degrees ;  and 
the  charge  of  the  court,  as  a  whole,  invaded  the  province  of  the 
jury  as  to  fixing  the  degree  of  murder.  While  it  did  not  deny  the 
right  of  the  jury  to  return  a  verdict  as  for  murder  in  the  second 
degree,  yet  it  was  evident  to  the  jury  that  the  court  expected,  if  it 
did  not  request,  a  verdict  of  guilty  in  the  first  degree. 

In  Brown's  Case,  109  Ala.  80,  20  South.  103,  the  law  on  this 
subject  is  made  plain.  The  duty  is  decided  to  be  imperative  to 
charge  the  jury  as  to  the  characteristics  and  constituent  elements 
of  murder  in  each  of  its  degrees,  thus  leaving  the  jury  free  and 
able  to  determine  of  which  degree,  if  of  either,  there  is  guilt. 
^*Less  than  this  will  not  satisfy  the  statute."  The  charge,  though 
not  in  words,  did,  in  legal  effect,  exclude  from  the  jury  the  con- 
sideration of  murder  in  the  second  degree. 

ANDERSON,  C.  J.— (1-3)  The  majority  are  not  in  accord 
with  Justice  Mayfield  in  putting  the  trial  court  in  error  upon 
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the  points  discussed  in  his  opinion.  "It  is  a  principle,  many  times 
announced  by  this  court,  that,  in  cases  of  homicide,  the  law  pre- 
sumes malice  from  the  use  of  a  deadly  weapon,  and  casts  on  the 
defendant  the  onus  of  repelling  the  presumption,  unless  the  evi- 
dence which  proves  the  killing  shows  also  that  it  was  perpetrated 
without  malice. — Hadley  v.  State,  55  Ala.  31 ;  Murphy  v.  State, 
37  Ala.  142.  And  whenever  malice  is  shown,  and  is  unrebutted 
by  circumstances  of  the  killing,  or  by  other  facts  in  evidence, 
there  can  be  no  conviction  for  any  less  degree  of  homicide  than 
murder.— Clark's  Man.  Cr.  Law,  §  469:'— Roberts  v.  State,  68 
Ala.  156. 

The  evidence  in  this  case  showing  that  the  defendant  killed 
the  deceased  with  a  deadly  weapon,  and  neither  the  attending  cir- 
cumstances nor  the  rebuttal  evidence  of  the  defendant  showing 
anything  to  the  contrary,  either  directly  or  inf erentially,  the  trial 
court  did  not  err  in  giving  the  general  charge,  requested  by  the 
state,  with  the  hypothesis  that  if  the  jury  believe  the  evidence 
beyond  a  reasonable  doubt,  they  should  find  the  defendant  guilty 
of  murder.— Parrish  v.  State,  139  Ala,  16,  36  South.  1012. 

(4).  We  think  that  the  action  of  the  trial  court  in  excluding 
the  statements  and  acts  of  the  deceased  and  associates,  which 
were  communicated  to  the  defendant  before  the  killing,  was  justi- 
fied by  the  case  of  Rogers  v.  State,  117  Ala.  9,  22  South.  666. 

(5)  Whether  or  not  the  trial  court  did  or  did  not  sufficiently 
define  murder  in  the  second  degree  in  the  oral  charge  matters  not, 
as  there  was  no  objection  or  exception  to  the  action  of  the  court 
in  this  respect. — McPherson  v.  State,  198  Ala.  73  South.  387. 

The  majority  are  of  the  opinion  that  this  case  should  be  af- 
firmed; and  it  is  so  ordered. 

Sayre,  J.,  not  sitting. 


Jackson  v.  Roanoke  Banking  Co. 

Assumpsit. 

(Decided  July  6, 1916.    72  South.  530.) 

1.  Appeal  and  Error;  Assigninents;  Defect. — An  assignment  of  error  on 
the  record  proper  is  a  substantial  compliance  with  the  Supreme  Court  rule, 
although  it  precedes  the  citation  of  appeal  and  the  certificate. 
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2.  Attachment;  Fraodnlent  Sale;  Eridence. — ^Where  property  was  at- 
tached upon  the  claim  that  defendant  was  fraudulently  disposing  of  it,  evi- 
dence of  conveyances  made  by  him  shortly  after  the  attachment,  was  admis- 
sible as  tending  to  show  his  intent. 

3.  Charge  of  Court;  Argumentative. — ^Where  the  action  was  against  the 
partnership,  and  was  begnm  by  attachment  on  the  ground  of  fraudulent  dis- 
position of  property,  a  charge  asserting  that  if  the  assets  of  the  partnership 
exceeded  its  indebtedness,  one  partner  had  as  much  control  over  its  assets  as 
the  other,  was  not  only  misleading,  but  was  argumentative. 

4.  Attachment;  Fraudulent  Intent. — A  charge  that  fraud  is  not  lightly 
imputed,  but  that  it  must  be  plainly  proved,  requires  a  too  light  degree  of 
proof. 

5.  Same;  Instruction. — A  charge  asserting  that  unless  a  ground  alleged 
in  the  attachment  affidavit  existed,  the  jury  should  not  consider  conveyances 
made  after  the  levy,  and  should  find  for  defendant  was  misleading. 

Appeal  from  Randolph  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Assumpsit  action  by  the  Roanoke  Banking  Company  against 
J.  H.  Jackson  and  A.  J.  Langley.  Judgment  for  plaintiff  and 
defendant,  Jackson,  appeals.    Affirmed. 

Motion  was  made  to  dismiss  because  the  appeal  was  not  taken 
and  returned  to  the  first  call  of  the  seventh  division,  after  the 
judgment  was  rendered,  the  judgment  having  been  rendered  at 
the  February  term  of  the  court  1914,  and  the  record  was  filed  in 
this  court  December  20,  1915,  because  no  proper  appeal  bond 
was  filed,  and  no  errors  have  been  properly  assigned.  The  errors 
are  assigned  in  the  record  proper,  and  before  the  citation  of  ap- 
peal and  the  certificate.  The  facts  sufficiently  appear.  The  fol- 
lowing charges  were  refused  to  defendant : 

(1)  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  assets  of  the  partnership  were  more  than  suf- 
ficient to  pay  its  indebtedness  at  the  time  of  the  attachment,  and 
at  the  time  the  attached  property  was  replieved,  the  right  and 
control  of  the  partners  over  the  partnership  asset  existed  as 
much  in  one  partner  as  the  other. 

(2)  The  court  instructs  the  jury  that  the  law  does  not  lightly 
impute  fraud  to  any  person,  but  it  must  be  plainly  proven. 

(3)  Unless  you  believe  from  the  evidence  that  one  of  the 
grounds  of  the  attachment  existed  as  alleged  in  the  affidavit  at 
the  time  the  attachment  was  issued,  then  the  distribution  of  any 
property  after  the  attachment  was  issued  cannot  be  considered 
by  you,  and  you  will  find  for  defendant. 
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G.  B.  Walker,  for  appellant.    R.  F.  Hooten,  for  appellee. 

GARDNER,  J. — (1)  While  there  may  be  some  irregularity  in 
respect  to  the  assignments  of  error  and  other  matters  in  regard 
to  the  appeal,  we  are  persuaded  that,  giving  to  our  rules  a  liberal 
construction,  there  has  been  a  substantial  compliance  with  their 
terms  in  this  case,  and  we  therefore  decline  to  dismiss  the  appeal. 
— Ogbum-Griffin  Co.  v.  Orient  Ins.  Co.,  188  Ala.  218,  66  South. 
434. 

Attachment  was  issued  and  levied  in  this  cause  upon  the  prop- 
erty of  the  defendants,  the  grounds  thereof  being  a  fraudulent 
disposition  of  their  property,  or  that  defendants  were  about  to 
fraudulently  dispose  of  their  property  or  remove  the  same  from 
the  state. 

(2)  The  plea  in  abatement  put  in  issue  these  grounds  of  at- 
tachment. Some  of  the  objections  to  the  evidence,  constituting 
several  assignments  of  error,  take  the  point  that  proof  of  any 
disposition  of  the  property  by  defendants  after  the  levy  of  the 
attachment  was  inadmissible,  although  such  disposition  followed 
closely  after  the  attachment  and  may  have  tended  to  throw  some 
light  upon  the  question  of  fraud. 

One  of  the  contentions  of  the  plaintiff  in  the  court  below  was 
that  J.  H.  Jackson  (appellant  here) ,  one  of  the  defendants  and  a 
partner  of  the  firm  against  which  the  attachment  was  issued,  was 
making  a  fraudulent  disposition  of  the  property  at  the  time  the 
attachment  was  sued  out,  and  that  he  sold  some  of  the  property 
to  his  brother-in-law  after  the  same  had  been  levied. 

The  following  quotation  from  the  case  of  Snodgrass  v.  Bank 
of  Decatur,  25  Ala.  161,  60  Am.  Dec.  505,  has  found  frequent 
reference  in  our  subsequent  decisions :  "As  a  general  rule,  great 
latitude  is  allowed  in  the  range  of  the  evidence,  when  the  ques- 
tion of  frftud  is  involved.  It  is  indispensable  to  truth  and  justice 
that  it  should  be  so ;  for  it  is  hardly  ever  possible  to  prove  fraud, 
except  by  a  comprehensive  and  comparative  view  of  the  actions 
of  the  party  to  whom  the  fraud  is  imputed,  and  his  relative  posi- 
tion a  reasonable  time  before,  at,  and  a  reasonable  time  after,  the 
time  at  which  the  act  of  fraud  is  alleged  to  have  been  committed. 
No  more  precise  general  rule  can  be  laid  down  in  such  cases." 

And  as  said  in  Nelms  v.  Steiner  Bros.,  113  Ala.  562,  22  South. 
485,  speaking  to  the  same  subject :    "It  is  the  bearing,  not  the 
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independent  force  of  the  particular  fact  or  circumstance,  upon 
which  its  relevancy  depends." 

See,  also,  Hall  v.  Santangelo,  178  Ala.  447,  60  South.  168. 

We  do  not  treat  in  detail  the  several  questions  presented  oh 
the  evidence.  Suffice  it  to  say,  they  have  been  carefully  conside- 
red, and  no  reversible  error  shown. 

Fraud  was  one  of  the  most  material  issues  involved  in  the 
trial  of  the  cause,  on  the  plea  in  abatement,  and  we  are  persuaded 
that  the  testimony  offered  comes  within  the  principle  of  the  cases 
above  cited. 

(3-5)  The  refusal  of  charges  1,  2,  and  3  is  also  assigned  as 
error.  Charge  1  was  argumentative  and  misleading  and  properly 
refused.  Charge  2  was  properly  refused  as  requiring  too  high  a 
degree  of  proof  of  fraud.  We  are  of  the  opinion  that  the  mislead- 
ing tendency  of  charge  3  also  justified  its  refusal.  It  was  calcu- 
lated to  confuse  the  mind  of  the  jury  and  to  create  the  impres- 
sion that  they  were  not  authorized  to  consider  the  evidence  as  to 
the  disposition  of  the  property  by  defendant,  after  the  attach- 
ment was  issued,  in  determining  the  question  of  fraud. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
is  accordingly  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Thomas,  JJ.,  concur. 


Vinegar  Bend  Lumber  Co.  v.  Leftwich. 

Bill  to  Cancel  Wife's  Mortgage  Because  Surety  for  Husband. 

(Decided  July  6, 1916.    72  South.  538.) 

1.  Husband  and  Wife;  Surety  of  Wife. — ^Where  the  wife  borrows  money 
from  her  husband's  creditor,  and  hands  it  back  in  payment  of  her  husband's 
debt,  thus  becoming  nominally  the  principal  debtor  on  a  new  obligation,  she 
becomes  by  indirection  a  surety  of  her  husband's  debt  within  the  provision 
of  §  4497,  Code  1907. 

2.  Same. — ^Where  the  wife  conveyed  her  separate  property  to  the  hus- 
band and  joined  with  hin\  in  the  mortgage  thereof  to  secure  his  debt,  with 
the  knowledge  by  the  mortgagee  of  her  rights  in  the  premises,  the  transac- 
tion was  void  as  violative  of  §  4497,  Code  1907. 

Appeal  from  Mobile  Chancery  Court. 
Heard  before  Hon.  Thomas  H.  Smith. 
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Bill  by  Annie  R.  Letfwich  against  the  Vinegar  Bend  Lumber 
Company  to  cancel  a  mortgage  because  given  to  secure  the  hus- 
band's debt.  From  a  decree  for  complainant  respondent  appeals. 
Affirmed. 

R.  H.  &  R.  M.  Smith,  for  appellant.  Webb,  McAlpine  & 
Gbove,  for  appellee. 

THOMAS,  J. — This  is  a  suit  to  cancel  a  mortgage,  of  date 
July  2,  1913,  made  by  complainant,  Annie  R.  Leftwich,  and  her 
husband,  George  A.  Leftwich,  to  respondent,  the  Vinegar  Bend 
Lumber  Company,  a  corporation,  on  the  ground  that  by  reason 
thereof  the  plaintiff  became  surety  for  the  husband's  debt.  The 
averments  of  the  bill  are  that  on  or  before  the  28th  day  of  June, 
1913,  complainant  was  in  the  possession  of,  and  owned  in  her 
individual  right,  the  lands  in  question ;  that  on  said  date  her  hus- 
band was  largely  indebted  to  the  respondent  corporation,  and 
desired  to  furnish  it  security ;  that  "the  authorized  officer  or  of- 
ficers of  respondent,  to  wit,  the  president  and  manager  thereof, 
knew  that  security  could  not  be  given  the  said  corporation  by  the 
said  George  A.  Leftwich  unless  the  same  could  be  accomplished 
by  the  means  hereinabove  recited,  and  that  said  officer  or  officers, 
knowing  that  a  mortgage  executed  by  oratrix  and  her  said  hus- 
band upon  the  separate  property  of  oratrix,  for  the  purpose  of 
securing  said  debt,  would  be  void,  suggested  to  the  said  George 
A.  Leftwich  that  he  have  oratrix  first  deed  the  property  to  him, 
and  then  join  with  him  in  executing  a  mortgage,  as  hereinbefore 
shown ;  or,  if  the  said  officer  or  officers  did  not  make  such  sug- 
gestion, they  did  know  that  oratrix  was  the  wife  of  the  said 
George  A.  Leftwich,  and  that  the  plan  to  have  oratrix  become 
indirectly  the  surety  for  the  said  debt  of  her  husband  was  to  be 
accojmplished,  and  was  accomplished,  in  the  manner  hereinbefore 
shown."  It  is  further  averred  that  on  the  24th  day  of  November, 
1913,  the  said  George  A.  Leftwich  executed  and  delivered  to  the 
complainant  a  deed,  reconveying  said  property  to  the  complain- 
ant. The  prayer  of  the  bill  is  that  said  mortgage  held  by  the 
Vinegar  Bend  Lumber  Company  be  declared  null  and  void,  and 
its  cancellation  decreed.  On  final  submission  said  mortgage  was 
held  to  be  in  substance  and  effect  a  mortgage  on  the  wife's  prop- 
erty as  security  for  her  husband's  debt,  and  to  be  void  as  con- 
trary to  the  provisions  of  section  4497  of  the  Code ;  and  its  can- 
cellation and  annulment  was  accordingly  decreed. 
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(1)  The  question  here  presented  is  different  in  form  from 
that  in  which  it  was  heretofore  passed  upon  by  this  court.  It  is 
settled  by  recent  decisions  that  when  a  wife  borrows  money  from, 
her  husband's  creditor  and  hands  it  back  in  pa3anent  of  her  hus- 
band's debt,  thereby  becoming  nominally  the  principal  debtor 
upon  a  new  obligation,  she  thereby  becomes,  though  by  indirec- 
tion, within  the  meaning  of  the  statute,  surety  for  her  husband's 
debt— Hall  v.  Gordon,  189  Ala.  301,  66  South.  493;  Elkins  v. 
Bank  of  Henry,  180  Ala.  18,  60  South.  96 ;  Lamkin  v.  Lovell,  176 
Ala.  334,  58  South.  258;  Staples  v.  City  Bank  &  Trust  Co.,  194 
Ala.  687,  70  South.  115.  In  the  latter  case  Mr.  Justice  Somee- 
VILLE  pertinently  stated  as  the  rule  that :  "If  the  debt  sought  to 
be  enforced  against  the  wife,  or  any  part  of  it,  was  infected  with 
this  vice  in  its  inception,  the  infection  remains,  regardless  of  re- 
newals or  changes  of  form.  And  so,  with  respect  to  the  method 
by  which  the  proceeds  of  the  loan  are  returned  to  the  hands  of 
the  lender,  it  is  of  no  consequence  whether  the  payment  of  the 
husband's  debt  is  open  and  direct,  or  whether  the  money  passes 
to  the  creditor  through  intermediates  chosen  for  the  purpose," 

In  People's  Bank  of  Greensboro  v.  Steinhart,  186  Ala.  205,  65 
South.  61,  Mr.  Justice  Anderson  says :  "We  think  that  the  evi- 
dence in  this  case  shows  that  it  was  the  purpose  and  intention  of 
the  complainant's  husband  and  the  respondent  bank  that  the 
proceeds  of  the  mortgages  in  question  should  be  used  as  an  indi- 
rect security  for  the  debt  of  the  husband  or  of  his  grocery  com- 
pany, although  it  may  in  form  appear  to  be  a  straight  loan  to  the 
wife  and  a  subsequent  placing  by  her,  of  the  proceeds  to  the 
credit  of  her  husband." 

In  Elkins  v.  Bank  of  Henry,  supra,  the  court  said:  "We 
recognize  the  fact  that  a  wife  may  pay  her  husband's  debts,  that 
she  may  give  him  her  property,  and  that  she  may  borrow  money 
and  give  it  to  him;  but  the  statute  above  quoted  prohibits  her 
from  becoming  a  surety,  directly  or  indirectly,  for  his  debts." 

In  Marbury  L.  Co.  v.  Woolfolk,  186  Ala.  254,  255,  65  South. 
44,  where  husband  and  wife  executed  a  mortgage  on  the  property 
belonging  to  them  in  severalty  to  secure  what  purported  to  be  a 
loan  to  them,  it  was  held  that  the  wife  was  prima  facie  liable,  but 
that  she  was  not  estopped  to  show  that  she  executed  the  mortgage 
in  truth  and  in  fact  as  surety  for  the  husband  in  violation  of 
section  4497  of  the  Code  of  1907.  It  is  there  said :  "Usually  the 
result  turns  upon  the  facts,  and  the  usual  question  is  whether. 
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notwithstanding  the  form  of  the  transaction,  the  wife  has  at- 
tempted to  secure  a  debt  entirely  her*  husband's  upon  which  she 
is  not  bound  either  separately  or  jointly." 

The  evidence  in  the  Woolfolk  Case  was  that  the  husband  ap- 
plied to  the  Marbury  Lumber  Company,  with  which  he  had  had 
no  previous  relations,  for  a  loan  of  money  to  be  made  to  himself 
and  wife  to  enable  them  to  carry  on  a  sawmill  business.  It  is 
thus  clear  that  the  mortgagee  had  no  communication  whatever 
with  the  wife  touching  the  transaction  that  was  consummated  in 
the  loan  on  the  joint  properties  of  the  wife  and  husband.  In  this 
fact,  the  Marhury  Case  differs  from  the  instant  case,  where  the 
evidence  is  clear  that  the  Vinegar  Bend  Lumber  Company, 
through  its  previous  dealings  with  Leftwich,  was  trying  to  obtain 
security  from  him  for  a  debt  due  by  him  to  the  company,  and  in 
this  endeavor  was  fully  informed  as  to  the  wife's  interest  in  the 
property  and  her  inability,  under  the  statute,  to  become  security 
for  the  husband's  debt.  In  the  Marhurij  Case,  it  is  expressly 
stated  in  the  opinion  that :  "If  appellant  had  been  advised  of  the 
fact  that  thereby  appellee  was  becoming  surety  for  her  husband, 
the  contract  would  be  avoidable  under  the  statute.  But,  since 
appellant,  without  negotiation  or  communication  with  the  wife, 
accepted  the  statement  and  representations  of  the  husband, 
caused  the  contract  to  be  drawn  to  meet  what  it  supposed  to  be 
the  lawful  purposes  of  the  parties  with  whom  it  proposed  to 
deal,  and  parted  with  its  money  on  the  faith  and  credit  of  the 
wife's  voluntary  ratification,  all  in  bona  fide  reliance  upon  the 
fact  that  the  form  of  the  contract  expressed  the  true  purpose  and 
intent  of  all  the  parties,  to  permit  the  wife's  defense  to  prevail 
on  the  ground  that  in  her  separate  dealing  with  her  husband  he 
and  she  intended  that  she  should  become  surety  for  his  under- 
taking would  give  effect  to  a  fraud  in  law  upon  the  appellant." 

(2)  It  is  clear  from  this  record  that  the  Vinegar  Bend  Lum- 
ber Company  was  informed  of  the  true  status  of  the  title  to  the 
wife's  property  and  of  the  husband's  inability  to  secure  his  in- 
debtedness to  it.  The  method  adopted  to  circumvent  the  statute 
did  not  relieve  the  conveyance  of  its  infirmity  under  the  statute. 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ.,  concur. 
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State,  ex  rel.  Coxwell  v.  Minis,  Treasurer. 

Mandamus. 

(Decided  June  30, 1916.  72  South.  540.) 

Statutes;  Title;  Public  Office. — Local  Acts  1916,  p.  47,  purports  by  its 
title  to  fix  the  pay  of  state  witnesses,  but  regulates  the  fees  of  the  sheriff 
and  court  clerks  of  Monroe  county,  and  hence,  violates  §  45,  Constitution 
1901. 

Appeal  from  Monroe  Law  and  Equity  Court. 

Heard  before  Hon.  William  G.  McCorvey. 

Mandamus  proceedings  by  the  State,  on  the  relation  of  John 
M.  Coxwell,  against  D.  D.  Mims,  as  County  Treasurer.  From  a 
judgment  sustaining  a  demurrer  to  the  petition,  the  relator  ap- 
peals.   Reversed,  rendered,  and  remanded. 

The  petition  sets  up  the  preferring  of  an  indictment  against 
certain  parties  by  the  grand  jury,  the  docketing  of  said  indict- 
ment, issuing  capias,  the  placing  on  the  subpoena  docket  of  the 
witnesses,  and  the  summoning  of  said  witnesses,  and  the  per- 
formance of  other  duties  incident  to  the  trial  and  disposition  of 
said  cause.  The  petition  further  shows  a  proper  claim  filed  for 
such  fees  and  registered  by  the  treasurer.  It  is  then  alleged 
that  the  treasurer  refuses  to  pay  the  same,  and  claims  that  under 
and  by  virtue  of  sections  7  and  8,  Local  Acts  1915,  p.  47,  he  is 
not  authorized  to  pay  a  greater  sum  than  50  per  centum  of  said 
claim.  The  demurrers  take  the  point  that  it  affirmatively  ap- 
pears that  the  treasurer  was  acting  under  and  by  virtue  of  a 
valid  law  in  refusing  to  pay  said  claim,  and  that  he  legally  de- 
clined to  pay  the  claim. 

J.  D.  Ratcliffe,  for  appellant.    Hare  &  Jones,  for  appellee. 

GARDNER,  J. — By  this  petition  the  circuit  clerk  of  Monroe 
county,  who  was  elected  to  that  office  on  November  8,  1910,  for  a 
term  of  six  years  beginning  January  17,  1911,  seeks  to  require 
the  treasurer  of  Monroe  county  to  pay  to  him  his  claim  in  a  cer- 
tain criminal  case  in  which  the  state  failed  to  convict.  There  is 
no  question  as  to  the  correctness  of  the  schedule  of  fees  set  out 
in  said  claim,  for  the  services  rendered,  as  provided  for  by  the 


Digitized  by  VjOOQIC 


m.]  OF  ALABAMA.  357 

[State,  ex  rel.  Coxwell  v.  Mims,  Treasurer.] 

general  law.  The  claim  was  properly  indorsed  and  registered, 
but  pa3anent  was  refused  by  the  treasurer,  as  disclosed  by  the 
averments  of  the  petition  under  the  sole  authority  of  sections  7 
and  8  of  the  local  act  approved  March  24, 1915,  (Local  Acts  1915, 
p.  47),  which  read  as  follows:  "Sec.  7.  That  the  fees  of  the 
circuit  clerk,  or  clerk  of  any  other  court  in  said  county,  and  the 
sheriff  of  said  county  in  cases  where  the  state  fails  to  convict,  or 
where  a  nolle  prosequi  is  entered,  or  where  an  indictment  is 
withdrawn  and  filed,  shall  be  fifty  per  centum  (50%)  of  the 
fees  allowed  by  law. 

"Sec.  8.  That  the  fees  accruing  to  the  sheriff  and  clerks,  or 
provided  by  section  seven  (7)  of  this  act,  shall  be  paid  out  of  the 
general  fund  of  said  county,  as  other  claims  are  paid,  and  when 
audited  and  allowed  by  the  court  of  county  commissioners  or 
board  of  revenue  shall  be  preferred  in  the  same  manner,  as  is 
provided  for  the  payment  of  witnesses.'^ 

The  assignment  of  demurrer  takes  the  point  that  the  petition 
shows  the  treasurer  was  acting  under  the  authority  of  a  valid 
law.  The  sole  question  presented  on  this  appeal,  therefore,  is  the 
validity  of  the  said  sections  of  the  local  act. 

The  title  of  the  act  referred  to,  of  which  said  sections  form 
a  part,  is  as  follows:  "To  provide  for  and  regulate  the  pay  of 
state  witnesses  before  the  grand  jury,  circuit,  law  and  equity  and 
county  courts  of  Monroe  county,  and  to  repeal  all  laws  in  conflict 
herewith." 

It  readily  appears  that  the  title  of  the  act  has  no  reference  to 
nor  indication  of  the  question  of  compensation  for  county  officers 
such  as  the  circuit  clerk  and  sheriff.  The  provisions  of  the  quoted 
sections  are  not  cognate  to,  embraced  in,  nor  related  to  the  subject 
expressed  in  the  title  of  the  act.  Section  45  of  the  Constitution 
provides,  among  other  things,  that :  "Each  law  shall  contain  but 
one  subject  which  shall  be  clearly  expressed  in  its  title." 

It  needs  no  argument  to  disclose  that  these  sections  are  there- 
fore invalid  as  in  violation  of  this  provision  of  our  Constitution. 
—State,  ex  rel  Troy  v.  Smith,  187  Ala.  411,  65  South.  942. 

The  foregoing  suffices  to  condemn  these  two  sections  of  the 
act,  without  reference  to  subdivision  24  of  section  104  of  our 
Constitution — ^prohibiting  the  passage  of  a  local  law  "creating, 
increasing,  or  decreasing  fees,  percentages,  or  allowances  of 
public  officers" — or  both  to  sections  96  and  281,  referred  to  in 
brief  of  counsel  for  appellant. 
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It  results  that  the  demurrer  was  not  well  taken  and  should 
have  been  overruled.  The  judgment  of  the  court  below  will  be 
reversed  and  one  here  rendered  overruling  the  demurrer  and  re- 
manding the  cause. 

Reversed,  rendered,  and  remanded.  All  the  Justices  concur, 
except  Sayre,  J.,  not  sitting. 


Montgomery  Light  &  Traction  Co.  v.  Harris. 

Action  for  Personal  Injury. 

(Decided  June  30,  1916.    72  South.  619.) 

1.  Statutes;  Retroactive.— Acts  1915,  p.  722,  approved  Sept.  22,  1915,  is 
without  application  to  an  appeal  perfected  June  17,  1915. 

2.  Discovery;  Pertinency. — Construing  §§  4049  and  4054,  Code  1907,  it  is 
held  that  an  interrogatory  requiring  defendant  to  give  the  names  and  ad- 
dresses of  witnesses  to  the  accident  on  which  the  suit  is  based,  need  not  be 
answered,  as  it  was  only  for  the  purpose  of  obtaining  witnesses  and  the  evi- 
dence of  defendant. 

3.  New  Trial;  Grounds;  Interrogatories. — The  refusal  to  require  a  defen- 
dant to  answer  an  interrogatory  requiring  defendant  to  give  the  names  and 
addresses  of  the  witnesses  to  an 'accident,  was  not  ground  for  a  new  trial. 

4.  Negligence;  Instruction. — Charges  which  restrict  the  right  of  recovery 
for  personal  injuries  to  the  negligence  of  the  motorman,  are  improper  where 
general  negligence  of  operation  is  charged. 

5.  Charge  of  Court;  Excluding  Issue. — A  charge  precluding  recovery  for 
special  injuries  if  the  motorman  did  all  he  ''could"  to  avoid  the  accident,  are 
improper  as  pretermitting  inquiry  as  to  whether  the  motorman  used  all  the 
means  and  appliances  known  to  a  prudent  and  skillful  motorman  to  prevent 
injury. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Gunter. 

Action  by  John  Harris  against  the  Montgomery  Light  & 
Traction  Company.  There  was  judgment  for  defendant,  which 
judgment  was,  on  motion  of  plaintiff,  set  aside,  and  a  new  trial 
ordered,  and  defendant  appeals.    Affirmed. 

Among  the  interrogatories  propounded  was  one  requiring 
defendant  to  give  the  names  of  any  and  all  passengers,  with  their 
street  addresses,  that  were  on  the  car  at  the  time  of  the  accident 
to  the  child.  Defendant  declined  to  give  the  names  of  the  pas- 
sengers because  advised  that  it  was  immaterial  and  irrelevant  as 
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concerns  the  liability  of  defendant.    Charge  1,  given  for  defend- 
ant, was  as  follows : 

If  the  jury  find  from  the  evidence  that  the  motorman  of  the 
car,  as  it  approached  Decatur  street,  had  it  under  his  control,  and 
was  not  running  at  an  unlawful  or  dangerous  rate  of  speed,  that 
the  motorman  was  looking  ahead,  and  that  the  child  at  the  time 
was  a  safe  distance  from  the  track,  and  giving  no  indication  that 
she  would  turn  and  go  towards  the  track;  that  as  soon  as  the 
child  turned  or  gave  any  indication  of  going  towards  the  track, 
the  motorman  did  all  he  could  to  prevent  the  accident — ^then  the 
plaintiff  cannot  recover. 

RusHTON,  Williams  &  Crenshaw,  for  appellant.  W.  S. 
Reese,  Hill,  Hill,  Whiting  &  Stern,  and  R.  T.  Rives,  for  ap- 
pellee. 

THOMAS,  J. — In  the  trial  of  the  cause  a  verdict  was  rendered 
in  favor  of  the  defendant.  The  plaintiff  subsequently  made  a  mo- 
tion for  a  new  trial,  alleging:  (1)  That  the  trial  court  erred  in 
giving  certain  written  charges  requested  by  defendant;  (2)  that 
the  court  erred  in  refusing  to  require  the  defendant  to  answer 
certain  of  plaintiff's  interrogatories;  and  (3)  that  the  verdict 
was  contrary  to  the  law  and  the  evidence.  From  the  order  grant- 
ing this  motion  for  a  new  trial,  and  the  judgment  thereon,  the 
appeal  is  taken. 

(1)  The  act  approved  September  22,  1915,  has  no  application 
to  this  appeal,  the  appeal  being  from  the  order  of  May  14,  1915, 
granting  plaintiff's  motion  for  a  new  trial,  and  having  been  per- 
fected June  17,  1915.— Gen.  Acts  1915,  p.  722. 

(2)  The  interrogatories  permitted  to  be  propounded  to  an 
adverse  party  in  a  civil  suit,  under  the  Statutes  (Code,  §  4049, 
et  seq.),  must  be  pertinent  to  the  issues  or  the  matter  in  dispute 
between  the  parties.  The  form  of  plaintiff's  motion  was  within 
the  rule  declared  for  such  cases  in  Russell  v.  Bush,  196  Ala.  309, 
71  South.  397.  The  action  of  the  court  thereon  was  without 
error. 

This  court  has  held  that  if  the  interrogatories  are  not  perti- 
nent to  the  issue  or  matter  in  dispute,  there  is  no  statutory  re- 
quirement that  answer  be  made  thereto. — Code  1907,  §  4054; 
Culver  V.  Ala.  Mid.  Ry.  Co.,  108  Ala.  330,  18  South.  827 ;  Gray  v. 
Perry,  111  Ala.  532,  20  South.  368;  Ato.  City,  Gadsden  <&  A.  Ry. 
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Co.  V.  Appleton,  171  Ala.  324,  54  South.  638,  Ann.  Cas.  1913A, 
1181;  St.  L.  &  S.  F.  R.  R.  Co.  v.  Sutton,  169  Ala.  389,  55  South. 
989,  Ann.  Cas.  1912B,  366.  This  right,  under  the  statute,  was 
adverted  to  in  Steames  v.  Edmonds,  189  Ala.  487.  66  South.  714, 
where  Mr.  Justice  Somerville  observes  that  the  party  "may,  in 
all  cases,  secure  a  statement  of  the  particulars  desired,"  so  far  as 
they  are  known  to  the  opposite  party,  "by  filing  interrogatories 
to  his  adversary.*' 

The  information  called  for  by  the  question  on  which  the  mo- 
tion is  predicated  was  in  no  way  pertinent  to  the  matter  of  liabil- 
ity vel  non  of  the  defendant  to  the  plaintiff.  It  was  for  the  pur- 
pose of  obtaining  the  names  of  the  witnesses  of  the  opposite 
party,  or  its  evidence.  Such  was  not  within  statutory  authority. 
—Watkina  v.  Cope,  84  N.  J.  Law,  143,  86  Atl.  545;  Wolters  v. 
Fidelity  Trust  Co.,  65  N.  J.  Law,  130,  46  Atl.  627 ;  Dodd  v.  Public 
Service  Corp.,  29  N.  J.  Law  J.  22 ;  Benhow  v.  Law,  16  Ch.  Div. 
93;  1  Pom.  Eq.  Jur.  §  201;  14  Cyc.  324. 

(3)  The  motion  for  a  new  trial  should  not  have  been  granted 
because  of  the  ruling  of  the  trial  court  in  refusing  to  require  the 
defendant  to  answer  such  interrogatory,  or  to  punish  it  for  de- 
clining to  so  answer. 

(4,  5)  The  defendant's  given  charge  No.  1  restricted  the  right 
of  recovery  to  the  negligence  of  the  motorman  in  charge  of  the 
car  when  the  fatal  injury  occurred.  The  third  count  of  the  com- 
plaint charged  that  the  defendant  so  negligently  conducted  its 
business  that  by  reason  thereof,  and  as  a  proximate  result  and 
consequence  thereof,  said  child  was  killed,  etc.,  and  does  not  so 
limit  the  negligence  to  that  of  the  motorman.  Moreover,  the 
charge  excuses  the  defendant  from  negligence,  provided  only  that 
the  "motorman  did  all  he  could  to  prevent  the  accident."  It  pre- 
termits inquiry  whether  the  motorman  used  all  the  means  and  ap- 
pliances known  to  prudent  and  skilled  motormen  to  prevent  the 
injury. — Brovm  &  Flowers  v.  C.  of  Ga.  Ry.  Co.,  infra,  72  South. 
366.  The  charge  is  not  brought  within  the  scope  of  B.  E.  &  B. 
R.  Co.  V.  Feast,  192  Ala.  410,  68  South.  294. 

There  is  no  conflict  between  the  instant  case  and  Sheffield  Co. 
V.  Harris,  183  Ala.  357,  61  South.  88. 

The  giving  of  charge  No.  1,  at  defendant's  request  was  error, 
and  the  motion  for  a  new  trial  was  properly  granted  on  this 
ground. 
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It  will  not  be  necessary  to  discuss  the  many  other  grounds 
presented  by  the  motion. 

The  judgment  of  the  trial  court  is  affirmed. 
Affirmed. 

Anderson,  C.  J.,  and  Maypield  and  Somerville,  JJ.,  concur. 


Wadsworth  Red  Ash  Coal  Co.  v.  Scott. 

Injury  to  Servant. 
(Decided  June  80, 1916.    72  South.  542.) 

1.  Bill  of  Exceptions;  Establishing;  Supreme  Court. — ^Where  the  bill  of 
exceptions  is  signed  by  the  presiding  judge  within  the  time  allowed,  and  was 
lost,  and  his  absence  prevented  a  substantial  copy  thereof  being  signed  with- 
in the  time,  it  could  be  established  in  the  Supreme  Court  under  the  authority 
of  §  3022,  Code  1907. 

2.  Pleading;  Amendment;  Demurrer. — ^Where  additional  counts  were 
added  to  a  complaint,  and  demurrers  to  the  original  complaint  were  not 
thereafterwards  reliled,  the  demurrers  went  only  to  the  original  complaint, 
and  not  to  the  amended  complaint. 

3.  Master  and  Servant;  Injury  to  Servant;  Complaint. — An  allegation 
that  complainant  was  a  mine  employee  of  defendant,  and  was  injured  while 
engaged  in  said  employment,  sufficiently  alleges  that  plaintiff  was  injured 
while  in  the  performance  of  his  duties. 

4.  Pleading;  Demurrer;  Requisites. — ^The  failure  of  the  complaint  to  al- 
lege that  plaintiff  was  injured  while  performing  his  duty  is  not  raised  by 
demurrer  asserting  that  it  does  not  appear  that  defendant  violated  any  duty 
owed  to  plaintiff  (§  5340,  Code  1907). 

5.  Master  and  Servant;  Injury  to  Servant;  Contributory  Negligence^ — 

Under  the  evidence  in  this  case  it  is  a  question  for  the  jury  whether  plaintiff 
was  guilty  of  contributory  negligence,  it  being  claimed  that  he  had  been 
warned  of  tiie  danger  of  the  falling  of  the  rock  which  injured  him. 

6.  Same. — ^A  charge  imputing  contributory  negligence  to  plaintiff  if  he 
failed  to  examine  the  rock  which  fell  upon  him  for  warning  marks  thereon, 
irrespective  of  whether  there  were  any  such  marks  upon  it,  was  properly 
refused. 

7.  Same;  Existence  of  Relation. — ^Where  the  mine  superintendent  super- 
vised plaintiff's  work,  and  defendant  furnished  him  cars,  and  sprinkled  the 
mine,  the  evidence  sustains  recovery  based  upon  the  relationship  of  master 
and  servant,  notwithstanding  plaintiff  was  paid  for  his  work  by  the  ton  or 
yard  of  material  moved. 

8.  Same;  Fellow  Servant;  Delegation  of  Duty. — ^A  mine  operator  is  not 
liable  for  failure  to  maintain  the  mine  in  a  substantially  safe  condition  when 
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such  duty  has  been  delegated  to  a  fellow  servant  of  the  injured  employee, 
and  there  is  no  proof  that  such  fellow  servant  was  incompetent. 

8.  Appeal  and  Error;  Rule  45. — ^Where  a  count  charging  defendant  mine 
owner  with  a  failure  to  furnish  a  safe  place  to  work  was  improperly  submit- 
ted to  the  jury  along  with  other  counts,  Supreme  Court  Rule  45  does  not 
have  the  effect  to  prevent  a  reversal. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Andrew  Scott  against  Wadsworth  Red  Ash  Coal 
Company  for  damages  for  injuries  suffered  while  in  its  employ- 
ment. Judgment  for  plaintiff  and  defendant  appeals.  Reversed 
and  remanded. 

Transferred  from  Court  of  Appeals. 

Percy,  Benners  &  Burr,  for  appellant.  Samuel  B.  Stern, 
for  appellee. 

ON  MOTION  TO  ESTABLISH  BILL  OP  EXCEPTIONS. 

GARDNER,  J. —  (1)  The  evidence  submitted  on  the  motion 
to  establish  a  bill  of  exceptions  discloses  that  counsel  for  appel- 
lant presented  to  the  presiding  judge  a  bill  of  exceptions  in  this 
cause  within  90  days  from  the  date  of  the  judgment,  and  that  the 
judge  signed  the  same  as  presented  on  that  date,  to  wit,  May  16, 
1914.  Subsequently  counsel  for  appellant  had  the  bill  in  his  office 
for  reference  in  consulting  with  counsel  for  appellee  concerning 
any  changes  the  latter  might  wish  to  suggest.  While  in  said 
office  the  bill  of  exceptions  was  lost.  That  the  bill  here  sought  to 
be  established  is  a  substantial  copy  of  the  original  bill  presented 
to  and  indorsed  by  the  presiding  judge,  and  that  it  is  substan- 
tially correct,  we  think  is  well  established  by  the  proof.  The 
presiding  judge  went  abroad  before  the  time  had  expired  for 
signing  the  bill,  leaving  for  Europe  on  July  5, 1914,  and  returning 
he  landed  in  Montreal  on  August  19,  and  arrived  in  Birmingham 
on  August  22,  1914.  The  time  for  the  signing  of  the  bill  of  ex- 
ceptions expired  August  14th,  several  days  prior  to  the  return  of 
the  judge.  Counsel  for  appellant  made  repeated  efforts  to  get 
the  bill  signed  before  the  expiration  of  the  time ;  and  the  evidence 
is  without  dispute  that,  so  far  as  it  depended  on  the  efforts  of  said 
counsel,  the  bill  would  have  been  signed  within  the  proper  time 
ha4  the  judge  not  been  out  of  the  country.    The  motion  to  estab- 
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lish  this  bill  is  rested  upon  the  provisions  of  section  3022  of  the 
Code  of  1907,  providing  in  part  as  follows :  "If  the  judge  dies, 
resigns,  or  is  impeached,  or  his  term  of  office  expires,  or  if  for 
other  good  cause  he  does  not  sign  the  bill  of  exceptions  ♦  ♦  ♦ 
within  the  proper  time,  ihe  bill  of  exceptions  may  be  established 
in  the  Supreme  Court.*' 

It  is  insisted  that  the  phrase  quoted  above,  "or  if  for  other 
good  cause,"  suffices  to  include  a  case  of  this  character  where  the 
presiding  judge  was  absent  from  the  country.  We  concur  in  this 
view,  and  therefore  conclude  that  the  application  should  be 
granted.    The  bill  of  exceptions  is  accordingly  established. 

ON  THE  MERITS. 

(2)  The  first  question  for  consideration  on  the  merits  of  the 
cause  relates  to  the  action  of  the  court  in  overruling  the  demurrer 
to  the  complaint.  The  complaint  as  originally  framed  contained 
three  counts.  It  was  filed  July  11,  1913.  On  July  30,  1913,  a 
demurrer  was  filed  to  the  complaint  and  to  each  count  thereof. 
Subsequently,  on  the  trial  of  the  cause,  the  complaint  was  amend- 
ed by  adding  counts  4,  5,  6,  7,  8,  A  and  B.  The  record  does  not 
disclose  any  demurrer  filed  to  these  added  counts  nor  any  refiling 
of  demurrers  already  on  file.  The  judgment  entry  shows  merely 
that  the  demurrers  to  the  complaint  were  overruled.  In  this  state 
of  the  record,  therefore,  we  are  called  upon  to  consider  only  the 
demurrers  to  the  original  complaint  consisting  of  three  counts. 

(3,  4)  It  is  insisted  that  these  counts  are  defective  for  the 
failure  to  allege  that  the  injuries  were  received  while  the  plaintiff 
was  engaged  in  the  performance  of  his  duties,  and  the  cases  of 
South.  Ry.  Co.  v.  Bentley,  1  Ala.  App.  359,  56  South.  249 ;  South. 
Ry.  Co.  V.  Guyton,  122  Ala.  240,  25  South.  34,  Sloss-S.  S.  <fe  /.  Co. 
V.  Moore,  6  Ala.  App.  317,  59  South.  211,  and  T.  C.  I.  Co.  v.  Smith, 
171  Ala.  251,  55  South.  170,  are  cited  to  support  this  theory. 
That  portion  of  the  complaint  here  important  reads  as  follows : 
"The  plaintiff  claims  of  the  defendant  the  sum  of  $5,000  dam- 
age for'  this :  That  heretofore,  on,  to  wit,  the  20th  day  of  No- 
vember, 1912,  the  plaintiff  was  an  employee  in  the  business  or 
service  of  the  defendant  in  its  mines  near  Fallaston,  Ala.,  and 
was  then  and  there  employed  as  coal  miner  for  the  said  defend- 
ant. And  plaintiff  avers  that  whilst  engaged  in  his  said  employ- 
ment of  the  said  defendant  a  rock  fell  from  the  roof  of  the  main 
entry  of  the  said  mines  upon  the  plaintiff." 
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The  only  ground  of  demurrer  which  appears  to  be  insisted 
upon  as  pointing  out  this  supposed  defect  is  indicated  in  the  first 
assignment  of  error  as  follows :  "It  does  not  appear  that  defend- 
ant has  violated  any  duty  which  it  owed  the  plaintiff." 

While,  under  the  conclusion  we  have  reached  as  to  the  suf- 
ficiency of  the  assignment  of  demurrer,  it  is  unnecessary  to  de- 
termine as  to  the  sufficiency  of  the  complaint  in  this  respect,  yet 
it  is  not  improper  to  state  (lest  we  be  misunderstood)  that  we  by 
no  means  intend  to  indicate  an  opinion  that  the  complaint  was 
insufficient  in  this  particular.  Rather  the  contrary  view  pre- 
vails. However,  we  conclude  that  the  above-quoted  assignment 
of  demurrer,  in  consideration  of  the  language  used  in  the  com- 
plaint, is  too  general  to  be  considered  as  pointing  out  any  defect 
of  the  character  here  insisted  upon.  Our  statute  (section  5340, 
Code  1907)  provides  that:  "No  demurrer  in  pleading  can  be 
allowed  but  to  matter  of  substance,  which  the  party  demurring 
specifies ;  and  no  objection  can  be  taken  or  allowed  which  is  not 
distinctly  stated  in  the  demurrer." 

We  are  of  the  opinion  that  the  above-quoted  assignment  of 
demurrer  does  not  meet  the  requirements  of  our  statute,  and  that 
reversible  error  could  not  therefore,  in  any  event,  be  predicated 
upon  the  action  of  the  court  in  overruling  the  demurrer  to  the 
complaint. 

(5)  The  question  treated  as  of  prime  importance  on  this  ap- 
peal, and  one  demanding  serious  consideration,  relates  to  the 
action  of  the  court  in  refusing  the  affirmative  charge  upon  the 
theory  that  the  plaintiff  was  shown  by  the  undisputed  evidence 
to  have  been  guilty  of  contributory  negligence.  It  is  insisted  that 
this  theory  is  sustained  by  the  testimony  of  one  Curd,  a  witness 
for  the  plaintiff,  whose  business  is  described  as  that  of  "rock 
man"  for  the  company,  it  being  his  duty  to  pull  down  defective 
rock  when  found.  Curd  testifying  that  he  sounded  the  rock  that 
fell  on  the  plaintiff  a  day  or  two  before  it  fell,  and  found  it 
"drummy"  or  defective,  and  that  he  told  the  plaintiff  and  one 
Burdette,  who  was  working  with  plaintiff,  of  its  dangerous  con- 
dition, and  warned  them  against  going  under  the  rock ;  and  it  is 
further  insisted  that,  notwithstanding  this  warning,  plaintiff  sat 
down  under  the  rock  to  await  the  sprinkling  of  the  mine,  and 
while  thus  waiting  there  the  rock  fell  upon  him,  inflicting  the 
injuries  for  which  he  sues. 
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Plaintiff  and  Burdette  were  engaged  in  what  is  called  "driv- 
ing a  heading"  in  the  mine,  and  at  the  time  of  the  injury  were 
working  at  a  place  between  50  and  75  feet  from  where  the  rock 
fell.  They  had  worked  under  the  place  and  measured  up  to  that 
part  of  the  entry,  which  work  had  been  accepted  by  the  defend- 
ant. Plaintiff's  proof  tended  to  show  that  after  the  acceptance  of 
the  work  by  the  company  he  had  nothing  further  to  do  with  the 
roof  of  the  entry,  but  that  the  duty  devolved  upon  the  defendant 
to  keep  it  reasonably  safe.  Plaintiff's  evidence  further  tended  to 
show  that  at  the  time  of  the  acceptance  of  this  work  the  rock  was 
not  loose,. and  that  in  going  to  and  from  their  work,  to  get  their 
powder,  etc.,  they  had  to  pass  under  this  entry,  that  from  the 
place  where  plaintiff  was  working  they  could  have  seen  the  rock 
man  if  he  had  come  around  for  inspection,  and  that  the  rock  man 
did  not  in  fact  inspect  the  place  where  this  rock  fell.  We  need 
not  discuss  the  evidence  in  further  detail.  While  the  witness 
Curd  does  testify  that  he  inspected  this  rock  a  day  or  two  before 
it  fell  and  informed  plaintiff  and  Burdette  of  its  dangerous  condi- 
tion, and  while  this  evidence  may  not  meet  with  any  denial  in 
specific  terms,  yet  other  evidence  in  the  case  tended  to  show,  or 
was  at  least  sufficient  to  afford  the  jury  a  reasonable  inference, 
that  Curd  did  not  in  fact  inspect  the  rock  as  testified  to  by  him. 
The  jury  could  also  infer  from  Curd's  testimony  that  he  intended 
to  convey  the  impression  that  his  information  to  the  plaintiff 
followed  immediately  upon  his  inspection  of  the  rock,  but  the 
evidence  for  plaintiff  tended  to  show  that  if  Curd  had  inspected 
the  rock,  they  would  have  seen  him  there,  and  that  they  did  not 
see  him.  The  jury  had  the  right  to  accept  or  reject  this  portion 
of  Curd's  evidence,  and  it  cannot  therefore  be  said  that  in  the 
testimony  offered  there  was  no  room  for  them  to  draw  an  adverse 
inference  on  the  question  of  warning  as  testified  to  by  Curd. 

(6)  The  witness  De  Lozier,  who  was  mine  foreman  for  the 
defendant  company,  testified  that  he  inspected  the  rock  on  the 
morning  of  the  day  of  the  accident,  and  found  it  defective,  and 
placed  three  cross  marks  on  it,  a  danger  signal.  The  evidence 
for  plaintiff  tends  to  show  that  he  had  no  knowledge  of  any  such 
marking,  and  that  in  fact  this  rock  had  not  been  so  marked.  We 
do  not  think  there  was  any  reversible  error  in  refusing  the 
charge  asked  by  the  defendant,  found  on  page  33  of  the  record, 
and  which  for  convenience  we  mark  No.  4.  The  language  of  the 
charge  would  impute  contributory  negligence  to  plaintiff  upon  his 
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failure  to  look  to  see  if  the  rock  was  marked,  notwithstanding  the 
jury  might  conclude  the  rock  was  not  marked. 

(7)  It  is  also  insisted  that  the  defendant  was  entitled  to  the 
affirmative  charge  as  to  those  counts  based  on  the  relationship  of 
master  and  servant,  for  the  reason  that  the  proof  shows  that 
plaintiff  was  a  contractor.  This  insistence,  however,  is  not  well 
founded.  Plaintiff  and  Burdette  were  engaged  in  driving  the 
heading,  for  which  they  were  paid  so  much  per  yard  **for  the 
rock  they  shot  out  to  make  the  proper  height,  and  so  much  a  ton 
for  the  coal  they  mined."  But  there  was  evidence  also  to  show 
that  they  were  working  under  the  orders  of  defendant's  superin- 
tendent, and  that  plaintiff  was  subject  to  be  discharged  at  any 
time  for  a  failure  to  carry  out  the  superintendent's  instructions, 
that  the  work  was  examined  by  the  superintendent,  and  that  the 
company  furnished  the  cars  and  sprinkled  the  mines.  In  short, 
there  was  evidence  tending  to  show  that  the  defendant  had  con- 
trol over  "the  means  and  agencies"  by  which  the  mining  of  the 
coal  "in  the  area  of  his  labors"  was  carried  on. — Warrior-Pratt 
Coal  Co.  V.  Shereda,  183  Ala.  118,  62  South.  721.  We  are  there- 
fore of  the  conclusion  that  there  was  ample  evidence  to  support 
the  verdict  rested  on  the  counts  of  the  complaint  averring  the 
relationship  of  master  and  servant. 

(8,  9)  Counts  3  and  8  appear  to  rest  for  recovery  upon  the 
common-law  duty  of  the  defendant  to  furnish  plaintiff  a  reason- 
ably safe  place  in  which  to  work.  But  it  is  insisted  that  there  is 
no  proof  that  the  place  originally  furnished  was  unsafe ;  that  the 
place  where  the  rock  fell  was  made  by  the  plaintiff  himself,  and 
that,  under  the  common  law,  only  the  duty  of  maintaining  it  in  a 
reasonably  safe  condition  rested  on  defendant;  that  this  duty  to 
so  maintain  the  place  had  been  delegated  to  a  fellow  servant  of 
plaintiff ;  and  that  there  is  no  proof  of  incompetency  on  the  part 
of  such  servant.  And  upon  such  considerations  counsel  urges 
that,  under  the  rule  established  in  this  state,  the  affirmative 
charge  was  due  defendant  upon  these  two  counts. — Tutwiler  Coal 
&  I,  Co.  V.  Farrington,  144  Ala.  157,  39  South.  898 ;  Whitmore  v. 
Ala.  Con.  C.  &  I.  Co.,  164  Ala.  125,  51  South.  397,  137  Am.  St. 
Rep.  31 ;  Woodward  Iron  Co.  v.  Cook,  124  Ala.  349,  27  South.  455. 

The  rule  as  stated  in  the  above-cited  authorities  is  well  recog- 
nized ;  and  it  seems  to  be  conceded  by  counsel  for  appellee  that  the 
refusal  of  the  affirmative  charge  on  counts  3  and  8  was  error, 
but  he  insists  that  it  was  without  injury  and  should  not  work  a 
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reveisal  of  the  cause.  The  writer  was  first  of  the  opinion  that 
under  rule  45  (175  Ala.  xx,  61  South,  ix)  of  this  court  a  reversal 
should  not  be  rested  upon  this  error,  and  so  wrote.  On  consid- 
eration of  the  case  in  consultation,  however,  the  other  members 
of  the  court  are  of  the  opinion  that  this  rule  is  not  here  applicable 
or  effective  to  save  the  cause  from  reversal.  The  writer  yields 
to  the  view  of  the  majority. 

For  the  error  indicated  in  the  refusal  of  the  affirmative 
charge  as  to  the  two  counts  in  question,  the  judgment  is  reversed. 

Reversed  and  remanded.    All  the  Justices  concur. 


Western  Railway  of  Alabama  v.  Mays. 

Injury  to  Interstate  Employee. 

(Decided  June  30,  1916.    72  South.  641.) 

1.  Negligence;  Pleading;  General  Terms. — Negligence  may  be  averred  in 
very  general  terms,  and  the  quo  modo  of  the  negligence  need  not  be  defined. 

2.  Master  and  Servant;  Injury  to  Servant;  Complaint. — In  an  action  by  a 
brakeman  for  injuries  sustained  while  unloading  a  barrel  of  oil,  a  complaint 
alleging  that  an  agent  of  the  railroad  company  while  in  the  performance  of 
his  duty,  negligently  pushed  the  barrel  upon  or  against  plaintiff,  sufficiently 
alleges  negligence. 

3.  Charge  of  Court;  Directing  Verdict. — A  verdict  may  not  be  directed 
for  defendant  unless  there  is  no  evidence  tending  to  support  the  cause  of 
action  as  averred. 

4.  Master  and  Servant;  Injury  to  Servant;  Jury  Question. — ^Where  the 
action  was  by  a  brakeman  for  injuries  suffered  in  unloading  a  heavy  barrel 
of  oil,  and  there  was  evidence  that  the  conductor  pushed  the  barrel  onto 
plaintiff  and  another,  who  were  ordered  to  unload  it,  the  question  of  negli- 
gence of  the  conductor  was  for  the  jury  under  the  count  alleging  that  he 
negligently  pushed  the  barrel,  as  well  as  a  count  alleging  that  he  permitted 
it  to  strike  plaintiff. 

5.  Commerce;  Regulations;  Subject;  Railroads. — Whether  a  railroad  em- 
ployee was  injured  while  enga^^ed  in  interstate  commerce  is  to  be  determined 
by  whether  the  work  or  acts  m  which  he  was  then  engaged  was  a  part  of 
the  interstate  commerce  in  which  the  carrier  was  engaged. 

6.  Same. — A  brakeman  injured  while  unloading  a  barrel  of  oil  shipped 
from  a  foreign  state  on  an  interstate  train  on  which  he  was  working,  was 
injured  in  interstate  commerce. 

7.  Negligence;  Contributory;  Federal  Employer's  LiaMlity  Act. — Under 
the  Federal  Employer's  Liability  Act,  the  contributory  negligence,  of  the 
injured  employee  does  not  bar  recovery   as   the   act   requires  only  that  the 
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damages  shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employee. 

8.  Master  and  Senrant;  Injury  to  Serrant;  Contributory  Negligeice^ — In 

an  action  by  a  brakeman  for  injuries  received  while  unloading  a  barrel  the 
defendant  was  not  entitled  to  an  instruction  to  find  for  defendant,  if  the 
jury  believe  from  the  evidence  that  plaintiff  undertook  to  unload  the  barrel 
when  he  knew  that  injury  would  probably  result  to  him  in  so  doing,  as  the 
charge  assumes  plaintiff's  knowledge  of  probable  injury. 

9.  Same. — ^Where  there  was  evidence  that  a  bystander  suggested  that 
more  help  was  needed  to  unload  the  barrel,  defendant  was  not  entitled  to  an 
instruction  to  find  for  defendant  if  they  believe  from  the  evidence  that  plain- 
tiff was  warned  before  undertaking  to  unload  the  barrel;  as  such  charge 
assumed,  as  a  matter  of  law,  that  tiie  warning  was  sufficient  notice  to  cause 
plaintiff  to  appreciate  the  danger,  no  matter  what  the  source  of  the  warning. 

10.  Appeal  and  Error;  Review;  Motion  to  Exclude. — In  the  absence  of  a 
motion  to  exclude  improper  or  objectionable  argument  of  counsel,  such  argu- 
ment is  not  reviewable. 

11.  Trial;  Argument  of  CounseL — Where  counsel  asserted  that  a  witness 
had  been  drilled  in  his  testimony,  and,  upon  objection  being  interposed,  said, 
"I  withdraw  that  and  apologize,"  the  court  was  not  called  upon  to  specifical- 
ly exclude  the  remark,  or  to  instruct  the  jury  thereon,  or  to  reprove  counsel, 
since  the  atonement  was  as  complete  as  could  well  be  made. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Tom  Mays  against  the  Western  Railway  of  Ala- 
bama, for  injuries  received  while  in  its  employment.  Judgment 
for  plaintiff  and  defendant  appeals.  Transferred  from  Court  of 
Appeals  under  section  6,  p.  449,  Act  of  April  18, 1911.    Affirmed. 

The  fifth  count  states  the  relation  as  that  of  employer  and 
employee,  that  the  train  on  which  plaintiff  was  an  employee  was 
engaged  in  interstate  commerce  between  the  states  of  Alabama 
and  Georgia,  and  that,  while  engaged  in  its  employment  in  such 
commerce,  and  while  removing,  or  assisting  to  remove,  a  barrel 
of  oil  from  a  railroad  car  upon  a  railroad  track  at  or  near  Burk- 
ville  in  Lowndes  county,  Ala.,  said  barrel  of  oil  struck  or  ran 
upon  plaintiff,  and  by  reason  thereof  and  as  a  proximate  result 
plaintiff  was  injured.  Practically  the  same  allegations  were 
made  in  the  seventh  count.  The  allegation  of  negligence  suf- 
ficiently appears  from  the  opinion,  as  do  the  other  facts. 

The  following  charges  were  refused  to  defendant : 

(16)  If  you  believe  from  the  evidence  in  this  case  that  plain- 
tiff was  warned  before  undertaking  to  unload  the  barrel  of  oil 
that  there  was  danger  of  his  not  being  able  to  do  so,  and  that 
he  was  requested  to  wait  until  help  could  be  gotten  to  assist  him. 
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but  that  notwithstanding  the  request,  he  voluntarily  undertook 
to  assist  in  unloading  the  same  before  further  assistance  could 
be  gotten,  and  in  so  doing  proximately  caused  the  injury  com- 
plained of,  then  defendant  was  not  liable  to  him,  and  your  verdict 
should  be  for  defendant. 

(17)  Plaintiff  was  not  bound  to  obey  or  conform  to  any 
orders  given  him  if  he  knew  that  obeying  them  would  probably 
cause  damage  to  him ;  and,  if  you  believe  from  the  evidence  that 
he  undertook  to  assist  in  unloading  a  barrel  of  oil  upon  being 
told  so  to  do,  when  he  knew  that  injury  would  result  to  him  in  so 
doing,  and  as  a  proximate  result  of  his  undertaking  did  receive 
the  injuries*  complained  of,  then  I  charge  you  that  defendant  is 
not  liable  to  him,  and  your  verdict  should  be  for  defendant. 

(19)  If  you  believe  from  the  evidence  that  plaintiff,  before 
undertaking  to  unload  the  barrel  of  oil,  was  warned  that  pos- 
sibly he  might  not  be  able  to  do  so,  and  that  he  had  better  wait 
until  assistance  could  be  gotten,  notwithstanding  the  same  he 
voluntarily  undertook  to  assist  in  unloading  the  barrel  of  oil,  and 
that  as  a  proximate  consequence  thereof  it  fell  on  him  and  injured 
him  as  complained  of,  then  I  charge  you  that  your  verdict  should 
be  for  defendant. 

Steiner,  Crum  &  Weil,  for  appellant.  W.  E.  Andrews,  and 
Hill,  Hill,  Whiting  &  Stern,  for  appellee. 

THOMAS,  J. — This  action  is  by  Tom  Mays,  appellee,  against 
the  Western  Railway  of  Alabama,  appellant,  for  personal  in- 
juries sustained  by  plaintiff,  as  a  brakeman  of  the  defendant, 
while  unloading  a  barrel  of  oil  from  one  of  defendant's  cars.  The 
case  was  submitted  on  counts  5  and  7,  which  counts  are  sufficient 
under  the  Federal  Employer's  Liability  Act.  The  allegation  of 
negligence  in  count  5,  following  the  recital  of  the  circumstances 
of  the  injury  complained  of,  was  that:  "One  Williamson,  an 
officer,  agent  or  employee  of  said  defendant,  while  acting  within 
the  line  or  scope  of  his  employment  ♦  ♦  ♦  negligently  pushed 
or  shoved  said  barrel  of  oil  from  said  railroad  car,  upon  or  against 
plaintiff  as  aforesaid.'' 

The  like  allegation  in  count  7  is  that:  "Said  Williamson, 
♦  *  *  while  removing  said  barrel  of  oil  from  said  railroad 
car,  negligently  suffered  or  permitted  said  barrel  of  oil  to  strike 
or  run  upon  or  against  plaintiff." 
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(1)  That  negligence  may  be  averred  in  a  very  general  way, 
and  that  the  quo  modo  of  the  negligence  need  not  be  defined,  is 
settled  by  this  court.— T.  C,  I.  &  R.  R  Co.  v.  Smith,  171  Ala. 
251,  55  South.  170;  B.  R.,  L.  <&  P.  Co.  v.  Selhorst,  165  Ala.  475, 
51  South.  568 ;  So.  Ry.  Co.  v.  Crawford,  164  Ala.  178,  51  South. 
340;  L.  &  N.  R.  R.  Co.  v.  Marbury,  125  Ala.  237,  28  South.  438, 
50  L.  R.  A.  620 ;  Armstrong  v.  Montgomery  St.  Ry.  Co.,  123  Ala. 
233,  26  South.  349;  L.  &  N.  R.  R.  Co.  v.  Church,  155  Ala.  329, 
46  South.  457, 130  Am.  St.  Rep.  29 ;  T.  C,  I.  &  R.  R.  Co.  v.  Moore, 
194  Ala.  134,  69  South.  540. 

In  Wes.  Ry.  of  Ala.  v.  Foshee,  183  Ala.  182,  62  South.  500,  it 
was  held  that  an  averment  that  the  defendant  was  guilty  of  neg- 
ligence in  and  about  carrying  plaintiff  as  its  passenger,  in  con- 
nection with  a  statement  of  the  relation  between  the  parties,  was 
sufficient. 

(2)  The  count  in  Woodward  I.  Co.  v.  Marbut,  183  Ala.  310, 
62  South.  804,  concludes  with  the  averment  that  "said  injury  and 
damage  were  caused  by  reason  and  as  a  proximate  consequence 
of  the  negligence  of  a  person  in  the  service  and  employment  of 
defendant,  and  intrusted  by  it  with  superintendence,  whilst  in  the 
exercise  of  such  superintendence,  to  wit,  Tom  Cosper,"  and  the 
failure  to  point  out  even  in  general  terms  any  act  of  negligence  on 
the  part  of  the  alleged  superintendent,  with  respect  to  his  duties 
while  so  engaged,  was  held  a  ground  for  demurrer.  Here,  the 
fifth  count  avers  the  negligence  of  Williamson,  the  agent  of  de- 
fendant, while  acting  in  the  line  and  scope  of  his  employment,  in 
that  he  "negligently  pushed  or  shoved  said  barrel  of  oil  from  said 
railroad  car  upon  or  against  plaintiff  as  aforesaid."  This  was 
sufficient. — T.  C,  I.  &  R.  R.  Co.  v.  Moore,  supra. 

The  court  did  not  err  in  overruling  defendant's  demurrer  to 
counts  5  and  7. 

(3)  The  third,  fourth,  and  fifth  assignments  of  error  are 
based  on  the  refusal  of  defendant's  request  for  the  affirmative 
charges.  It  is  only  where  there  is  no  evidence  tending  to  estab- 
lish the  cause  of  action  as  averred  that  the  court  may  direct  a 
verdict,  it  having  no  power  to  judge  of  the  sufficiency  of  the  evi- 
dence, nor  of  which  of  conflicting  tendencies  of  evidence  should 
be  adopted. — Amerson  v.  Corona  C.  &  I.  Co.,  194  Ala.  175,  69 
South.  601;  Tobler  v.  Pioneer  M.  &  M.  Co.,  166  Ala.  517,  52 
South.  86 ;  A.  C.  L.  R.  Co.  v.  Jones,  9  Ala.  App.  499,  63  South. 
693. 
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(4)  The  testimony  of  defendant's  agent,  Williamson,  on 
whose  negligence  the  two  counts  are  based,  was  to  the  effect  that : 
"He  was  a  freight  conductor  on  July  30,  1914,  and  remembered 
the  accident  at  Burkville,  and  plaintiff  had  been  working  for  him 
four  or  five  days.  Witness  had  been  working  about  ten  years 
handling  freight;  that  when  they  got  to  Burkville  he  told  the 
negroes  that  there  was  a  barrel  of  oil  to  unload;  that  witness 
knew  the  barrel  was  heavy  and  weighed  a  little  over  400  pounds ; 
that  plaintiff  had  only  been  working  four  or  five  days,  and  he  was 
a  little  afraid  of  him,  afraid  he  could  not  manage  it,  and  asked 
Tom,  the  plaintiff,  if  he  thought  he  could  lift  it,  and  plaintiff 
said  yes ;  that  they  opened  the  door,  and  he  told  Tom,  the  plain- 
tiff, it  was  pretty  heavy,  but  if  he  thought  it  was  too  heavy,  wit- 
ness would  get  some  help,  but  plaintiff  said,  'No ;  I  can  handle  it 
all  right ;'  that  he  rolled  the  barrel  to  the  door,  and  the  two  ne- 
groes were  on  the  ground,  and  he  called  to  some  boy  on  the  plat- 
form to  come  and  heli).  Witness  rolled  the  barrel  to  the  door  and 
balanced  it  up  against  the  door,  but  did  not  push  the  barrel  out, 
and  he  did  not  have  much  confidence  in  Tom,  and  was  afraid  he 
couldn't  handle  it,"  etc. 

The  witness,  Dan  Hill,  testified  that :  "When  the  plaintiff  got 
the  oil  to  the  door  and  got  it  balanced  in  the  door,  and  ready  to 
take  it  out,  the  conductor  said,  'You  cannot  look  it  out,  you've 
got  to  take  it  out.'  At  that  time,  plaintiff  jumped  down,  on  the 
ground,  and  he  and  the  other  negro  got  hold  of  the  barrel  by 
the  end,  and  the  barrel  was  already  just  about  balanced,  and  the 
conductor  sort  of  pushed  the  other  end  of  the  barrel,  and  the  two 
negroes  started  to  lift  it  down,  and  it  looked  like  it  was  too  much 
weight,  and  just  about  that  time  they  got  it  started  down  good, 
the  plaintiff  began  to  tremble  in  his  knees,  and  it  went  down  on 
him,  and  broke  his  leg." 

This  testimony  was  corroborated  by  that  of  Green  Daniels. 
Plaintiff's  statement  of  the  facts  on  this  point  was :  "That  when 
he  was  hurt  his  conductor  was  Mr.  Williams,  and  that  he  was 
supposed  to  obey  his  orders,  as  he  was  his  superintendent  and 
boss.  That  when  they  got  to  Burkville,  Mr.  Williams  told  him 
they  had  a  barrel  of  oil,  and  for  him  and  the  other  negro  to  break 
the  seal  of  the  car.  That  this  was  done.  That  they  shoved  the 
door  open,  and  Mr.  Williams  got  up  in  the  car.  That  plaintiff 
also  got  up  in  the  car  and  rolled  the  barrel  to  the  door,  and 
twisted  it  around  and  balanced  it  in  the  middle,  and  Mr.  Williams 
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said,  *How  are  you  going  to  roll  it  out?'    I  said,  'I  don't  know;* 

he  says,  'You  can't  look  it  out ;  G d it ;  get  down  and  help 

take  it  out;'  and  he,  plaintiff,  jumped  on  the  ground,  and  he  and 
the  other  negro  got  hold  of  the  barrel.  That  at  that  time,  Mr. 
Young  was  standing  in  the  store  door,  and  said,  'You  had  better 
wait,  and  get  some  help.'  That  Mr.  Williams  said :  'Get  hold  of 
it;  we  ought  to  be  leaving  Lowndesboro;  we  have  never  gotten 
there' — and  shoved  the  barrel  right  on  out,  and  it  was  too  heavy, 
and  came  down,  and  fell  on  his  leg  and  broke  it,"  etc. 

The  question  of  the  conductor's  negligence  in  pushing  or 
shoving  the  barrel,  or  permitting  it  to  strike  the  plaintiff,  while 
it  was  being  unloaded,  was  a  consideration  for  the  jury  under 
both  counts  of  the  complaint.  There  is  no  merit  in  the  conten- 
tion that  the  one  who  shoved  or  pushed  the  barrel  did  not  permit 
the  barrel  to  move.  The  application  of  active  force  not  only  per- 
mitted it  to  go  as  it  did,  but  assisted  it  to  do  so,  to  plaintifTs 
injury. 

(5)  The  further  insistence  of  the  appellant  is  that  there  was 
no  proof  that  at  the  time  of  the  injury  complained  of  both  appel- 
lant and  appellee  were  engaged  in  an  act  of  interstate  commerce. 
The  request  for  the  affirmative  charge  as  to  the  several  counts 
raised  the  inquiry  whether  plaintiff  was,  when  injured,  in  the 
performance  of  interstate  commerce. — L.  &  N.  R.  R,  Co.  v.  Car- 
ter,  195  Ala.  655.  The  true  test  always  is :  Was  the  work  or  act 
in  question  a  part  of  the  interstate  commerce  in  which  the  carrier 
was  engaged?— iV.  Y.  Cent  &  H.  R.  R.  Co.  v.  Carr,  238  U.  S.  260, 
35  Sup.  Ct.  780,  59  L.  Ed.  1298 ;  McCall  v.  California,  136  U.  S. 
104,  10  Sup.  Ct.  881,  34  L.  Ed.  391 ;  Mondou  v.  N.  Y.,  N.  H.  &  H. 
R.  Co.,  223  U.  S.  6,  32  Sup.  Ct.  169,  56  L.  Ed.  327.  38  L.  R.  A. 
(N.  S.)  44;  Zikos  v.  Oregon  R.  &  N.  Co.  (C.  C.)  f79  Fed.  893; 
Cent.  R.  Co.  v.  Colasurdo,  192  Fed.  901,  113  C.  C.  A.  379;  Darr  v 
B.  &  O.  R.  Co.  (D.  C.)  197  Fed.  665;  iV.  P.  R.  Co.  v.  MaerM,  198 
Fed.  1, 117  C.  C.  A.  237;  Roberts'  Injuries,  Interstate  Employees, 
§  29 ;  L.  <6  iV.  R.  R.  Co.  v.  Carter,  supra;  A.  C.  L.  R.  Co.  v.  Jones, 
9  Ala.  App.  499,  63  South.  693 ;  Ex  parte  A.  C.  L.  Ry.  Co.,  190 
Ala.  132,  67  South.  256.  In  the  Carter  Case,  supra,  this  court 
recently  said,  on  the  application  of  the  statute :  "Such  relation 
exists  not  only  when  the  injured  employee's  service  was  in  or 
about  the  act  Of  transporting  persons  or  things,  but  also  when 
his  service  was  in  or  about  the  maintenance  or  repair  of  agencies 
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already  devoted  to  or  immediately  capable  of  facilitating  some 
essential  feature  of  interstate  commerce." 

(6)  On  the  trial  the  plaintiff  introduced  in  evidence  the  an- 
swer to  interrogatories  propounded  under  the  statute  to  the  de- 
fendant. In  this  answer  the  defendant  said :  "On  July  30,  1914, 
this  defendant  was  engaged  in  interstate  commerce,  and  the  train 
on  which  the  plaintiff  was  working  at  the  time  he  received  his 
injury  was  engaged  in  interstate  commerce.  It  had  26  cars,  15 
of  which  were  empty,  5  of  which  had  interstate  shipments  and  6 
intrastate  shipments." 

The  appellant's  witness  Young  testified  that  the  barrel  of  oil 
the  plaintiff  was  unloading  had  been  shipped  to  witness  from 
Cleveland,  Ohio.  This  was  sufficient  to  discharge  the  plaintiff's 
burden  of  proof  that  he  was  injured  in  the  service  of  interstate 
commerce.  The  train  transporting  the  barrel  of  oil  moved  as  a 
whole,  and  one  employed  in  removing  freight  from  a  train  en- 
gaged in  interstate  commerce  is,  of  necessity,  in  such  act,  en- 
gaged in  interstate  commerce. — N.  Y.  C.  &  H.  R.  R.  Co.  v.  Carr, 
supra;  and  the  authorities  collected  in  notes,  47  L.  R.  A.  (N.  S.) 
52;  Roberts,  Injuries  to  Interstate  Emp.,  67  et  seq. ;  Doherty^ 
Fed.  Employer's  Liability  Act,  84  et  seq. 

(7)  Under  the  Federal  Employer's  Liability  Act,  any  con- 
tributory negligence  of  appellee  in  attempting  to  unload  the  bar- 
rel obviously  too  heavy  for  him  would  not  "bar  a  recovery"  of 
appellant  for  the  negligence  of  its  conductor  as  averred.  The 
act  requires  only  that:  "The  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employee." — Thornton's  Federal  Employer's  Liability 
Act  (3d  Ed.)  p.  129,  §  71. 

Section  3  of  the  act  (U.  S.)  Comp.  St.  1913,  §  8659)  falls 
within  the  class  of  legislation  finding  authority  in  the  exercise  of 
a  reasonable  police  power  in  regulating  the  relation  of  master 
and  servant,  and  is  conceded  to  be  constitutional. — Kelly  v.  Great 
Northern  Ry.  Co.  (C.  C.)  152  Fed.  211.  Hence  the  affirmative 
charge  could  not  be  given  on  this  ground. 

(8,  9)  The  sixth,  seventh  and  eighth  assignments  of  error 
challenge  the  refusal  of  the  trial  court  to  give  to  the  jury  charges 
16,  17,  and  19.  Charge  17  is  misleading  in  assuming  that  plain- 
tiff "knew  that  injury  would  probably  result  to  him  in  so  doing." 
Charges  16  and  19  are  faulty  in  assuming,  as  a  matter  of  law, 
that  the  warning  was  sufficient  notice  to  plaintiff  of  danger,  and 
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was  sufficient  to  cause  plaintiff  to  appreciate  the  danger,  no  mat- 
ter how  negligible  the  source  of  warning.  Moreover,  these 
charges  are  based  on  the  assumption  of  risk ;  and  they  are  fully 
covered  in  the  given  charges  13  and  14. 

The  ninth  and  tenth  assignments  of  error  relate  to  the  refusal 
of  the  court  to  grant  a  new  trial.  The  preponderance  of  the  evi- 
dence supports  the  verdict  and  judgment. 

The  seventeenth  ground  of  defendant's  motion  for  a  new  trial 
is :  "For  that  the  plaintiff's  counsel,  in  arguing  to  the  jury  about 
one  of  defendant's  witnesses  who  had  testified,  said :  'He  could 
not  remember  what  had  been  told  him ;  he  could  not  remember 
what  had  been  drilled  into  him' — ^to  which  statement  the  defend- 
ant then  and  there  duly  and  legally  objected.  Plaintiff's  counsel 
thereupon  said,  'I  withdraw  that  and  apologize.'  Whereupon  de- 
fendant then  and  there  duly  and  legally  excepted." 

(10,  11)  The  defendant's  counsel  did  not  move  the  court  to 
exclude  the  argument,  and  in  the  absence  of  such  a  motion  there 
is  nothing  to  review.  This  improper  statement,  tending  strongly 
to  discredit  the  witness  in  the  eyes  of  the  jury,  was  made  by 
counsel  in  the  ardor  of  argument;  but  on  objection  of  opposing 
counsel  it  was  promptly  and  properly  withdrawn,  with  an  apol- 
ogy. The  court  was  not  called  upon,  under  such  circumstances, 
to  specifically  exclude  the  remark,  or  to  instruct  the  jury  thereon, 
or  to  reprove  the  offending  counsel. 

In  B.  R.,  L.  &  P.  Co.  V.  Drennen,  175  Ala.  338,  57  South.  876, 
Ann.  Cas.  1914C,  1037,  this  court  voiced  disapproval  of  such 
^'illegitimate  argument"  of  plaintiff's  counsel,  which  plaintiff's 
counsel  had  failed  to  withdraw,  and  the  erroneous  impression  of 
which,  on  the  minds  of  the  jury,  counsel  had  failed  to  attempt  to 
correct.  The  several  cases  collected  in  the  Drennen  Case  cor- 
rectly state  the  duty  of  the  court,  and  the  duty  of  the  respective 
counsel,  as  to  such  improper  remarks  in  argument. 

In  this  case,  the  prompt  withdrawal  of,  and  apology  for,  the 
improper  remark  by  counsel  was  as  complete  an  atonement  there- 
for as  could  well  be  made.  The  court  correctly  overruled  the  mo- 
tion for  a  new  trial  on  this,  and  the  other  grounds  assigned. 

The  judgment  of  the  court  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Maypield  and  Somerville,  JJ.,  concur. 
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Board  of  Revenue  Shelby  County  v.  Faraon,  Son 
&  Company. 

Mandamus. 

(Decided  July  6, 1916.    72  South.  613.) 

1.  Courts;  Stare  Decisis. — Decisions  long  acquiesced  in  and  acted  upon^ 
and  specifically  relied  upon  in  the  instant  case,  become  a  rule  of  property 
and  the  settled  laW  of  the  case. 

2.  Counties;  Contracts;  Power  of  Board. — Considering  §  216,  Constitu- 
tion 1901,  and  sub.  4,  §  211,  and  §§  131,  133,  138,  2206,  2207  and  2208,  Code 
1907,  it  is  held  that  a  resolution  of  the  county  commissioners  to  build  a 
courthouse,  and  issue  county  warrants  in  payment  thereof,  to  be  redeemed 
by  a  special  tax  was  within  the  power  of  the  commissioners'  court,  and  con- 
stituted a  valid  contract  to  pay  in  the  manner  provided,  such  sections  becom- 
ing a  part  of  the  contract. 

3.  Same;  Special  Funds;  Diversion;  Power  of  Board — Under  Local 
Acts  1911,  p.  164,  when  construed  in  connection  with  §  3321,  Code  1907,  such 
an  agreement  was  binding  on  the  new  board  of  revenue  created  by  such  act^ 
and  said  new  board  was  without  authority  to  divert  the  special  tax  fund  to 
road  building. 

4.  Mandamus;  Discretionary  Orders;  Levy  of  Tax. — Mandamus  will  lie  to 
enforce  a  valid  contract  of  a  board  of  county  commissioners  to  redeem 
county  warrants  by  the  levy  of  a  special  tax. 

6.  Counties;  Special  Fund;  Diversion. — Under  §  138,  Code  1907,  where  a 
special  tax  has  been  levied  for  a  special  purpose,  a  board  of  county  commis- 
sioners may  employ  any  excess  of  the  proceeds  of  such  tax  over  the  needs 
of  the  special  purpose,  to  other  legitimate  purposes  of  the  county. 

Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  E.  S.  Lyman. 

Mandamus  by  Farson,  Son  &  Co.  against  the  Board  of  Reve- 
nue of  Shelby  County.  From  a  judgment  granting  the  writ,  the 
Board  appeals.    Affirmed. 

Application  by  the  appellees  for  mandamus  to  compel  the 
board  of  revenue  of  Shelby  county  to  levy  a  special  county  tax  of 
one-fourth  of  1  per  cent.,  or  a  sufficient  amount  of  said  tax,  to 
raise  money  for  payment  of  certain  warrants  past  due  in  1916, 
and  to  provide  for  the  payment  of  said  warrants  falling  due  in 
1917.  From  the  judgment  of  the  court  granting  such  relief  re- 
spondents prosecute  this  appeal. 

A  Branch  of  this  identical  litigation  is  found  in  the  case  of 
Farson,  etc.,  v.  Joe  S.  Bird,  as  Treasurer,  infra,  72  South.  550. 
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The  salient  features  of  the  case  are  thus  set  out  in  the  opinion : 
"'That  said  board  of  revenue,  as  now  constituted,  has  ignored  or 
repudiated  said  road  debt,  and  declines  to  levy  any  tax  to  pay 
for  the  courthouse  debt,  and  has  levied  in  the  year  1915  all  of  said 
tax  of  one-fourth  of  one  per  centum  (l^  of  1%)  to  pay  for  the 
expenses  usual  and  ordinary  and  incidental  to  the  construction 
and  upkeep  of  county  bridges  generally  throughout  the  county 
and  for  future  bridge  debt  anticipated  at  the  time  the  levy  was 
made,  which  levy  is  shown  in  Exhibit  D  hereto  annexed  and  made 
a  part  of  this  petition ;  that  on  account  of  the  orders  of  the  board 
and  the  levy  of  said  tax  therein  made  and  set  out  in  Exhibit  D 
said  J.  S.  Bird,  county  treasurer,  has  refused,  and  still  refuses, 
to  pay  the  warrants  of  your  petitioner,  or  any  one  of  the  said 
courthouse  warrants  registered  aforesaid  and  maturing  Febru- 
ary 1,  1916,  but  said  treasurer  has  paid  on  said  county  road  war- 
rants contracted  for  by  A.  T.  Newell  &  Bros,  since  1911,  and 
registered  since  1911  and  held  by  said  assignee  of  said  warrants, 
the  sum  of  $7,050  on  January  20, 1916 ;  your  petitioners  fear  that 
all  of  said  $12,000  will  be  paid  out  by  said  treasurer  to  other  per- 
sons not  entitled  to  the  same,  unless  the  writ  prayed  for  herein 
is  granted ;  that  in  the  opinion  and  according  to  the  advice  given 
your  petitioners,  said  $7,000  was  wrongfully  paid  out  by  said 
treasurer." 

"That  said  Bird  as  treasurer  has  failed  to  apply  the  money 
and  proceeds  derived  from  taxation — from  the  levy  of  said  county 
tax  of  one-fourth  of  one  per  centum  (14  of  1%) — during  the  year 
1915,  to  petitioners'  warrants  amounting  to  $1,565,  due  February 
1,  1916,  after  demand  made  upon  him  after  February  1,  1916,  to 
apply  said  money  and  pay  said  proceeds  over  to  your  petitioners." 

The  contracts  entered  into  for  the  erection  and  equipment  of 
the  courthouse  by  the  court  of  county  commissioners  of  Shelby 
county,  and  which  were  spread  upon  the  minutes  of  said  court, 
are  made  exhibits  to  the  petition.  The  orders  of  the  court  dis- 
close that  it  was  agreed  that  for  the  purpose  of  paying  the  indebt- 
edness for  the  erection  and  equipment  of  the  said  courthouse, 
there  should  be  issued  interest-bearing  warrants,  payable  at 
stated  times  through  a  series  of  years,  and  that  to  secure  their 
payment  there  was  ordered  levied  the  special  tax  of  one-fourth 
of  1  per  cent.,  as  authorized  by  section  215  of  our  Constitution. 
It  was  agreed  that  such  levy  be  made  for  each  of  the  years,  and 
from  year  to  year,  until  the  indebtedness  had  been  paid.     It 
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further  appears  that  it  was  agreed  and  so  ordered  that  no  part 
of  such  special  tax  fund  should  be  used  for  any  other  purpose 
until  a  sufficient  amount  had  first  been  levied,  collected,  and  ap- 
propriated each  year  to  pay  the  installments  falling  due  by  virtue 
of  said  contract.  The  said  special  tax  revenues,  when  collected, 
should  be  applied  exclusively  to  the  annual  payments  as  the  same 
fell  due.  It  was  further  resolved  by  the  said  commissioners  that 
the  tax  levy  and  the  resolutions  ordering  the  same  should  consti- 
tute a  continuing  contract  between  the  county  and  the  contractors 
and  their  assigns,  and  that  said  levy  should  not  be  in  any  way 
limited  or  repealed  so  long  as  any  of  the  said  warrants  or  certifi- 
cates of  indebtedness  and  the  interest  thereon  shall  remain  out- 
standing and  unpaid.  It  was  further  provided  that  the  contractor 
should  have  the  right  to  assign  and  transfer  to  any  person  all 
rights,  privileges,  claims,  or  demands  against  the  said  county 
accruing  by  virtue  of  said  contract,  and  the  right  to  subrogate 
such  transferee  to  all  rights,  demands,  liens,  and  privileges  be- 
longing to  him  under  the  contract. 

Haynes  &  Wallace,  Saxon  &  Acuff,  and  Rushton,  Wil- 
liams &  Crenshaw,  for  appellant.  G.  W.  L.  Smith,  for  appel- 
lee. 

GARDNER,  J.— (1)  In  the  case  of  Talley  v.  Corns.  Ct.  /acfc- 
son  County,  175  Ala.  644,  39  South.  167,  it  was  said :  "It  was  de- 
cided in  the  case  of  Matkin  v.  Marengo  County,  137  Ala.  155,  34 
South.  171,  that  the  issuance  by  the  authority  of  the  commis- 
sioners' court  of  interest-bearing  warrants  on  the  county  treas- 
urer, payable  at  a  stated  time  in  the  future — ^ten  years  in  that 
case — for  the  amount  of  a  debt  contracted  for  the  building  of  a 
courthouse,  was  not  the  issuance  of  bonds  by  the  county  within 
the  provisions  of  section  222  of  the  Constitution,  and  was  within 
the  competency  of  the  court  of  county  commissioners.  We  ad- 
here to  and  reaffirm  that  ruling." 

In  the  recent  case  of  Littlejohn  v.  Littlejohn,  195  Ala.  614,  71 
South.  449,  we  again  had  occasion  to  consider  a  question  of  simi- 
lar character,  involving  the  issuance  of  interest-bearing  warrants 
presentable  and  payable  at  a  future  specified  date.  We  there 
stated  that  the  question  as  to  the  regularity  and  validity  of  the 
issuance  of  such  warrants,  payable  at  stated  times  in  the  future, 
to  pay  for  public  buildings,  roads,  and  bridges,  was  settled  many 
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years  ago  in  the  case  of  Talley  v.  Jackson  County,  supra,  and  its 
predecessor,  Matkin  v.  Marengo  County,  137  Ala.  155,  84  South. 
171. 

There  have  doubtless  been  many  investments  in  securities  of 
this  character  rested  upon  these  decisions.  Indeed,  the  record  in 
the  instant  case  discloses  that  the  contracts  and  the  orders  of  the 
commissioners'  court  of  Shelby  county  makes  special  reference 
to  the  Talley  Case.  The  ruling  of  that  case  must  therefore  be 
held  to  have  become,  so  to  speak,  a  rule  of  property,  and  to  be  now 
accepted  as  the  settled  law  of  this  state. 

(2)  The  contracts  and  warrants  here  involved  find  striking 
analogy  to  those  in  the  case  above  cited,  and  come  directly  within 
the  influence  of  these  authorities.  See,  also,  in  this  connection 
Bd.  Rev.  Covington  County  v.  Merrill,  193  Ala.  521,  68  South. 
971 ;  Weeks  v.  Bymum,  158  Ala.  233,  48  South.  489 ;  South.  Ry.  v. 
Cherokee  County,  144  Ala.  579,  42  South.  66. 

Under  the  provisions  of  section  133  of  the  Code  the  court  of 
county  commissioners  is  empowered  to  erect  courthouses  and  to 
levy  a  special  tax  for  that  purpose.  Section  131  provides  that  the 
county  buildings  are  to  be  erected  and  kept  in  order  and  repair  at 
the  expense  of  the  county  under  the  direction  of  said  court,  which 
is  authorized  to  make  all  necessary  contracts  for  that  purxK>se. 
This  is  not  only  the  right  of  such  court,  but  also  its  duty. — Long 
V.  Shepherd,  159  Ala.  595,  48  South.  675.  Section  138  gives  the 
specific  authority  to  levy  and  collect  a  special  tax,  not  to  exceed 
in  any  one  year  one-fourth  of  1  per  cent.,  for  the  payment  of 
debts  incurred  in  the  erection,  construction,  or  maintenance  of 
public  buildings,  bridges,  or  roads,  and  provides  that  when  such 
tax  is  collected,  it  shall  be  applied  exclusively  for  the  purposes  for 
which  it  was  levied.  To  like  effect  is  section  134.  Section  2206 
requires  that  when  the  tax  collector  collects  any  special  taxes, 
he  shall  specify  in  the  receipt  given  therefor  the  purposes  for 
which  it  was  levied  and  collected,  and  the  succeeding  section 
requires  that  such  taxes  be  paid  over  by  the  collector  to  the  county 
treasurer  and  be  kept  as  a  distinct  fund.  Section  2208  requires 
the  treasurer  to  keep  such  special  taxes  separate  from  all  other 
public  funds  and  to  keep  a  separate  account  thereof.  The  record 
here  discloses  that  the  warrants,  the  subject-matter  of  this  litiga- 
tion, were  duly  registered  as  claims  against  this  special  fund, 
and  were  prior  claims  thereon. — Section  211,  Code  1907.  The 
hoard  of  revenue  of  Shelby  county  succeeded  the  court  of  county 
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commissioners.  This  board  were  given  the  same  authority  and 
assumed  the  same  liabilities,  and  were  governed  by  the  same  rules 
of  law,  so  far  as  the  question  here  involved  is  concerned,  as  the 
court  of  county  commissioners. — Local  Acts  1911,  p.  154;  Code 
1907,  §  2231.  Under  the  provisions  of  section  215  of  our  Con- 
stitution and  the  Code  provisions  above  referred  to,  the  court  of 
commissioners  for  the  county  of  Shelby  were  authorized  to  levy 
the  special  tax  of  one-fourth  of  1  per  cent.,  to  be  used  exclusively 
in  the  pajonent  of  the  courthouse  indebtedness.  They  had  full 
power  to  enter  into  the  contract  and  to  agree  to  levy  said  special 
tax.  This  was  so  recognized  in  the  Talley  Case,  supra,  wherein 
the  court  said :  "We  need  not  pass  upon  the  question  as  to  the 
competency  of  the  commissioners'  court,  when  warrants  are  is- 
sued payable  yearly  for  a  number  of  years  in  the  future,  to  levy 
in  the  outset  a  special  tax  for  each  of  such  years  to  raise  money 
to  meet  the  warrants  maturing  each  year.  It  may  be  that  the 
special  levy  should  be  made  from  year  to  year ;  but  that  conces- 
sion would  not  give  equity  to  this  bill.  If  the  levy  beyond  the  cur- 
rent year  is  invalid,  the  fact  would  afford  no  ground  for  decreeing 
the  invalidity  of  the  contract  for  the  erection  of  the  courthouse 
and  enjoining  its  execution ;  nor  would  a  decree,  annulling  the 
levy  as  to  the  later  years,  interfere  with  the  carrying  out  of 
the  contract,  or  avail  complainants  in  any  way,  since  the  commis- 
sioners' court  would  have  the  power,  and,  indeed,  be  under  the 
duty,  to  make  the  necessary  special  levy  year  by  year." 

The  agreement  entered  into,  therefore,  was  valid  and  binding 
upon  the  county.  The  law  in  force  at  the  time  of  this  contract 
became  a  part  of  the  contract.  It  clearly  appears  that  the  parties 
to  the  contract  looked  to  the  special  county  tax  ordered  to  be 
levied,  collected,  and  set  apart  for  the  payment  thereof,  and, 
indeed,  that  this  special  tax  was  pledged  for  that  purpose. 

We  have  concluded  that  under  our  decisions  the  commission- 
ers' court  were  authorized  to  make  this  contract.  The  remedy  for 
its  enforcement,  by  means  of  the  special  tax  to  be  levied  and  col- 
lected each  year,  was  a  most  material  part  of  the  contract  and 
doubtless  a  controlling  inducement  to  the  contractor. 

(3)  After  a  number  of  years  there  was  a  change  in  the  gov- 
erning body  of  the  county,  from  a  court  of  commissioners  to  the 
present  board  of  revenue,  and  consequently  a  change  in  the  per- 
sonnel of  the  officers.  The  board  of  revenue,  it  seems,  concluded 
to  levy  this  special  tax  for  other  and  different  purposes  than 
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those  for  which  it  was  formerly  pledged,  and  have  contracted,  or 
propose  to  contract,  a  large  indebtedness  for  the  building  of  new 
bridges  and  the  improvement  of  public  roads,  to  be  paid  for  out 
of  this  special  tax,  and  have  issued  interest-bearing  warrants  for 
such  purposes.  In  short,  the  effect  of  their  action  is  to  repudiate 
the  agreement  of  the  court  of  county  commissioners  that  this  spe- 
cial tax  fund  should  be  exclusively  devoted  to  the  pajonent  of  the 
courthouse  debt  for  which  it  was  pledged,  and  to  divert  the  fund 
from  that  purpose  to  an  entirely  different  one.  It  is  insisted 
that  this  cannot  be  done,  upon  the  theory  that  it  would  take 
away  the  power  to  enforce  the  contract,  and  therefore,  by  subse- 
quent legislation,  as  it  were,  impair  the  obligation  of  the  contract, 
contrary  to  the  provisions  of  the  federal  and  state  Constitutions. 
We  are  of  the  opinion  that  this  insistence  is  well  supported  by  the 
authorities.  In  the  case  of  Port  of  Mobile  v.  Watson,  116  U.  S. 
289,  6  Sup.  Ct.  398,  29  L.  Ed.  620,  is  the  following  language: 
"Therefore  the  remedies  for  the  enforcement  of  such  obligations 
assumed  by  a  municipal  corporation,  which  existed  when  the  con- 
tract was  made,  must  be  left  unimpaired  by  the  Legislature,  or, 
if  they  are  changed,  a  substantial  equivalent  must  be  provided. 
Where  the  resources  for  the  payment  of  the  bonds  of  a  municipal 
corporation  is  the  power  of  taxation  existing  when  the  bonds 
were  issued,  any  law  which  withdraws  or  limits  the  taxing  power 
and  leaves  no  adequate  means  for  the  payment  of  the  bonds  is 
forbidden  by  the  Constitution  of  the  United  States,  and  is  null 
and  void." 

The  case  of  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535,  18 
L.  Ed.  403,  is  referred  to  as  the  leading  case  upon  this  question 
among  the  federal  authorities.  The  following  from  the  opinion 
is  of  interest  in  this  connection :  "When  the  bonds  in  question 
were  issued,  there  were  laws  in  force  which  authorized  and  re- 
quired the  collection  of  taxes  sufficient  in  amount  to  meet  the 
interest,  as  it  accrued  from  time  to  time,  upon  the  entire  debt. 
But  for  the  act  of  the  14th  of  February,  1863,  there  would  be  no 
difficulty  in  enforcing  them.  The  amount  permitted  to  be  col- 
lected by  that  act  will  be  insufficient;  and  it  is  not  certain  that 
anything  will  be  yielded  applicable  to  that  object.  To  the  extent 
of  the  deficiency  the  obligation  of  the  contract  will  be  impaired, 
and  if  there  be  nothing  applicable,  it  may  be  regarded  as  an- 
nulled.  A  right  without  a  remedy  is  as  if  it  were  not.  For  every 
beneficial  purpose  it  may  be  said  not  to  exist.    It  is  well  settled 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  381 

[Board  of  Revenue  Shelby  County  v.  Farson,  Son  &  Company.] 

that  a  state  may  disable  itself  by  contract  from  exercising  its 
taxing  power  in  particular  cases.  It  is  equally  clear  that  where 
a  state  has  authorized  a  municipal  corporation  to  contract  and  to 
exercise  the  power  of  local  taxation  to  the  extent  necessary  to 
meet  its  engagements,  the  power  thus  give  cannot  be  withdrawn 
until  the  contract  is  satisfied.  The  state  and  the  corporation,  in 
such  cases,  are  equally  bound.  The  power  given  becomes  a  trust 
which  the  donor  cannot  annul,  and  which  the  donee  is  bound  to 
execute ;  and  neither  the  state  nor  the  corporation  can  any  more 
impair  the  obligation  of  the  contract  in  this  way  than  in  any 
other.'' 

The  principles  above  announced  have  found  frequent  reitera- 
tion in  the  following,  among  other,  cases :  Wolff  v.  New  Orleans, 
103  U.  S.  358,  26  L.  Ed.  395 ;  U.  S.  v.  New  Orleans,  98  U.  S.  381, 
25  L.  Ed.  225 ;  Louisiana  v.  New  Orleans,  102  U.  S.  203,  26  L. 
Ed.  132;  Louisiana  v.  PUsbury,  105  U.  S.  278,  26  L.  Ed.  1090. 
The  same  principle  was  fully  recognized  by  this  court  in  Corns. 
Ct.  V.  Bather,  48  Ala.  433,  where  it  was  said :  "It  is  now  the 
fixed  and  well-settled  law  of  this  country,  that  the  law  in  force 
at  the  time  a  contract  is  entered  into  becomes  a  part  of  it,  both 
as  to  its  stipulations  and  also  as  to  the  remedy,  which  may  be 
resorted  to,  to  carry  the  stipulations  into  effect.  And  neither 
the  law  governing  the  stipulations  nor  the  remedy  can  be  so 
altered  after  the  execution  of  the  contract  as  to  impair  any  rights, 
whether  of  remedy  or  otherwise,  which  grew  out  of  the  contract 
on  the  day  it  was  made.  The  obligation  of  a  contract  extends  not 
only  to  the  stipulations,  which  the  parties  have  agreed  upon,  but 
to  the  rights  belonging  to  the  remedy  on  the  day  the  contract 
bears  date.  The  mode  of  enforcement,  the  practice,  may  be  al- 
tered, but  not  so  as  to  impair  the  rights  of  the  parties  under  the 
contract,  as  they  existed  at  the  date  of  its  execution.  *  *  * 
Then,  there  is  no  such  thing  as  a  lapse  of  the  remedy  which  en- 
tered into  the  contract,  for  its  enforcement  at  its  execution.  This 
lives  as  long  as  the  contract  itself,  save  in  such  case  as  the  law 
declares,  that  unless  it  is  resorted  to  within  a  certain  period,  it 
shall  not  be  available  at  all.  In  jurisprudence,  it  is  mere  sophis- 
try to  speak  of  an  obligation  without  a  remedy.  The  power  to 
enforce  the  obligation  is  its  legal  virtue.  When  this  is  gone, 
there  is  nothing  left  upon  which  courts  can  act.  New  remedies 
may  be  added,  and  the  former  remedies  may  be  left  unimpaired, 
but  where  the  right  depends  upon  contract,  the  former  remedies 
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cannot  be  taken  away,  so  as  to  affect  injuriously  the  contract  in 
its  stipulations  or  in  the  duration  or  benefits  of  its  remedies. — 
White  V.  Hart,  13  Wall.  646  (20  L.  Ed.  685)." 

(4)  It  is  insisted  that  the  question  of  levying  the  special  tax 
and  of  the  purpose  for  which  the  same  shall  be  applied  is  a  matter 
resting  in  the  discretion  of  the  board  of  revenue  or  commis- 
sioners' court,  and  cannot  be  controlled  by  the  writ  of  mandamus. 
We  are  of  the  opinion,  however,  that  as  the  commissioners'  court 
had  full  power  to  enter  into  the  contract  and  agree  to  levy  this 
special  tax  for  this  particular  purpose,  and  that  as  such  agree- 
ment is  valid  and  binding  and  a  most  material  part  of  the  con- 
tract, it  became  the  legal  duty  of  the  court  to  levy  the  tax  and 
have  the  money  so  collected  appropriated  to  the  purpose  for 
which  it  was  pledged.  The  contract  being  binding,  the  question 
passed  beyond  the  field  of  discretion  and  became  one  of  plain 
duty  to  carry  out  the  agreement  solemnly  made.  While  it  is  true 
that  the  language  of  the  Constitution,  as  well  as  of  the  statute, 
says  that  the  commissioners!  court  may  levy  the  tax,  yet,  having 
bound  themselves  by  valid  agreement  to  levy  the  tax,  the  clear 
legal  duty  arises  to  conform  to  that  agreement,  and  mandamus 
is  the  proper  remedy.  As  was  said  in  the  case  of  Tarver  v.  Corns. 
Ct,,  17  Ala.  531 :  "It  is  true  the  language  of  the  act  is  that  it 
shall  be  lawful  for  the  commissioners'  court  to  Wvy  a  tax,  etc.; 
but  it  is  well  settled  that  the  word  'may,'  or  the  words,  'it  may  be 
lawful'  are  preemptory  when  used  in  a  statute,  where  the  public 
or  an  individual  has  a  right  de  jure,  that  the  powers  conferred  by 
the  act  should  be  exercised. — Ex  parte  Simonton,  9  Port.  390 
[33  Am.  Dec.  320]  ;  1  Ver.  152 ;  Neuburgh  Turnpike  Co.  v.  MiUer, 
5  John.  Ch.  101,  113.  The  facts  set  forth  in  the  petition,  and 
which  we  are  to  consider  as  true,  as  they  were  demurred  to,  show 
that  the  petitioner  has  a  legal  right  to  require  the  commissioners* 
court  to  levy  and  collect  a  tax  sufficient  to  pay  the  amount  due  on 
the  judgment,  as  well  as  such  sum  as  the  petitioner  has  paid,  if 
any,  on  account  of  his  individual  liability  as  commissioner,  in- 
curred in  the  discharge  of  his  duties  as  such.  This  is  his  legal 
right,  and  there  is  no  other  remedy  by  which  it  can  be  enforced ; 
consequently  a  mandamus  is  the  proper  remedy." 

To  the  same  effect  is  the  case  of  Graham  v,  Titscumbia,  146 
Ala.  449,  42  South.  400. 

We  are  fully  persuaded,  therefore,  that  the  action  of  the  board 
of  revenue  in  diverting  this  special  tax  from  the  purposes  for 
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which  it  was  pledged  to  other  purposes  is  ineffective  in  so  far  as 
it  affects  the  rights  of  these  petitioners  as  it  is  practically  a  re- 
pudiation of  a  valid  agreement,  and  an  attempted  destruction 
of  the  remedy  for  the  enforcement  of  the  payment  of  these  obli- 
gations, existing  at  the  time  the  same  were  contracted.  The 
board  of  revenue  is  only  required  by  the  order  from  which  this 
appeal  is  taken  to  levy  for  the  year  1916  the  special  tax  of  one- 
fourth  of  1  per  cent.,  or  so  much  thereof  as  may  be  sufficient  to 
I)ay  the  principle  and  interest  due  in  February,  1916,  and  to 
become  due  in  February,  1917. 

(5)  We  gather  from  the  record  that  the  special  tax  of  one- 
fourth  of  1  per  cent,  will  yield  a  sum  more  than  sufficient  to  pay 
the  courthouse  installments  as  they  become  due,  and  the  surplus, 
if  any,  may,  of  course,  be  applied  to  the  road  or  bridge  indebted- 
ness referred  to  herein.  The  fact  that  after  the  issuance  of  these 
courthouse  warrants  and  the  same  had  been  registered  as  prior 
claims  on  this  fund  the  board  of  revenue,  in  disregard  of  the 
previous  agreement  made  by  the  court  of  county  commissioners, 
issued  other  warrants  for  rgad  and  bridge  purposes,  payable  to 
other  parties,  could  have  no  effect  upon  the  rights  of  these  peti- 
tioners, who  held  the  prior  claim  to  the  fund. 

Subsequent  contractors  must  have  had  knowledge  of  the 
priority  of  the  petitioners'  claim,  and  considerations  of  this 
character  can  have  no  bearing  upon  their  rights. 

We  have  not  overlooked  the  cases,  cited  by  appellants'  counsel, 
of  Westminster  Water  Co.  v.  Mayor,  98  Md.  551,  56  Atl.  990,  64 
L.  R.  A.  630,  103  Am.  St.  Rep.  433,  and  Gale  v.  Kalamazoo,  23 
Mich.  344,  9  Am.  Rep.  80,  but  we  do  not  consider  that  they  mili- 
tate against  the  conclusion  we  have  here  reached. 

The  record  before  us  discloses  that  no  question  was  raised  as 
to  the  validity  of  these  warrants,  nor  as  to  the  fact  that  the 
amounts  evidenced  thereby  are  justly  due  and  unpaid.  It  clearly 
appears,  also,  that  without  recourse  to  this  special  tax  the  peti- 
tioners will  be  without  remedy  for  the  enforcement  of  these  obli- 
gations. We  have  held  as  against  the  county  treasurer,  under  the 
facts  set  out  in  the  case  of  Farson  v.  Bird,  supra,  that  mandamus 
would  not  lie,  and  that  a  summary  judgment  could  not  be  recov- 
ered. 

We  have  concluded  that  petitioners  have  a  clear  legal  right, 
and  they  are  without  other  remedy  by  which  this  right  can  be 
enforced.    As  was  said  in  Tarver  v.  Corns.  Ct.,  siipra,  where  there 
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is  a  legal  right  and  "no  other  remedy  by  which  it  can  be  en- 
forced,    *     *     *     mandamus  is  the  proper  remedy." 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield,  Somerville,  and  Thomas, 
JJ.,  concur. 


Farson,  Son  &  Go.  v.  Bird,  Treasurer. 

Mandamua. 

(Decided  July  6, 1916.    72  South.  560.) 

1.  County;  Claims;  Special  Fund;  Mandamus. — Mandamus  will  lie  to 
compel  a  county  treasurer  to  pay  a  special  claim  under  a  special  fund,  even 
in  certain  cases  where  an  action  would  also  lie  against  him  for  a  failure  to 
make  such  payment. 

2.  Mandamus;  Legal  Remedy;  Payment  of  Claims. — Mandamus  does  not 
lie  to  compel  a  county  treasurer  to  pay  a  certain  class  of  claims,  even  though 
he  has  the  funds  in  hand,  and  ought  to  pay,  where  the  statutes  have  provided 
a  summary  and  adequate  remedy  against  the  county  treasurer,  and  his 
bondsmen. 

3.  Same;  Insufficient  Funds. — Mandamus  to  compel  a  county  treasurer  to 
pay  county  warrants  will  not  issue  unless  he  has  funds  on  hand  liable  for 
their  payment,  and  which  he  ought  to  pay  thereon,  although  he  may  have 
wron^ully  paid  out  on  other  demands  funds  which  he  should  have  applied 
exclusively  to  the  claims  of  the  party  seeking  the  mandamus. 

4.  Same. — Mandamus  will  not  lie  to  compel  a  county  treasurer,  as  such, 
pay  out  of  his  individual  funds,  or  out  of  the  general  fund  of  the  county, 
laim  against  a  special  fund,  and  not  the  general  fund. 

5.  Same. — ^Where  the  county  governing  board  for  the  construction  of  a 
court  house  issued  warrants  maturing  in  annual  installments,  and  agreed  to 
levy  annually  for  their  payment,  a  si>ecial  tax  under  subdivision  A,  §  215, 
Constitution  1901,  and  under  statutes  in  aid  thereof,  and  later,  there  was  a 
change  in  the  governing  body  which,  instead  of  making  the  annual  special 
levy,  levied  a  special  tax  for  the  purpose  of  improving  public  roads,  manda- 
mus will  not  lie  against  the  county  treasurer  to  compel  him  to  pay  out  of  the 
county  money  which  was  collected  for  the  road  fund,  although  a  levy  could 
have  been  made  to  pay  the  warrant  held  by  petitioner. 

6.  Same;  Petition;  Conclusion. — An  allegation  in  a  petition  for  manda- 
mus that  a  county  treasurer  had  breached  his  official  duty  in  failing  and 
refusing  to  pay  petitioners,  on  their  warrants,  the  funds  which  were  col- 
lected for  a  different  purpose,  not  alleging  facts  showing  breach  of  duty, 
was  a  pure  conclusion  of  the  pleader. 
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Appeal  from  Shelby  County  Court. 

Heard  before  Hon.  E.  S.  Lyman. 

Application  for  mandamus  by  Farson,  Son  &  Company  against 
J.  S.  Bird,  County  Treasurer,  to  compel  him  to  pay  certain  war- 
rants held  by  petitioner.  Judgment  for  respondent  and  peti- 
tioner appeals.    Affirmed. 

G.  W.  L.  Smith,  for  appellant.  Haynes  &  Wallace,  Saxon 
&  AcuFF,  and  Rushton,  Williams  &  Crenshaw,  for  appellee. 

PER  CURIAM. — ^This  is  an  application  for  mandamus  to 
compel  the  treasurer  of  Shelby  county  to  pay  certain  county  war- 
rants held  by  petitioners,  which  warrants  are  past  due. 

(1)  It  is  well-settled  law  that  mandamus  will  lie  to  compel  a 
treasurer  to  pay  a  special  claim  out  of  a  special  fund,  and  in 
some  cases  it  will  lie,  though  an  action  might  be  maintained 
against  him  for  such  failure. — Sessions  v,  Boykin,  78  Ala.  328 ; 
Wyker  v.  Francis,  120  Ala.  520,  24  South.  895. 

(2)  There  is  a  class  of  claims,  however,  as  to  which  it  is  held 
that  mandamus  will  not  lie  against  a  county  treasurer  for  failure 
to  pay,  even  though  he  have  the  funds  in  hand  and  ought  to  pay, 
because  our  statutes  have  provided  a  summary  and  adequate 
remedy  against  the  county  treasurer  and  his  bondsmen. — Arring- 
ton  V.  Van  Houton,  44  Ala.  284 ;  Hines  v.  Salter,  154  Ala.  248,  45 
South.  587;  Norwood  v.  Goldsmith,  162  Ala.  171,  50  South.  394; 
Brown  v.  Gay-Padgett  Co.,  186  Ala.  561,  65  South.  333. 

The  rule  announced  in  the  above  line  of  cases  is  here  sought 
to  be  avoided,  by  making  the  application  in  the  alternative ;  that 
is,  if  mandamus  will  not  lie,  that  the  application  or  petition  be 
then  considered  a  summary  motion  such  as  is  provided  for  by  the 
statute.  It  is  alleged,  however,  that  both  the  treasurer  and  his 
bondsmen  are  insolvent,  and  that  therefore  the  summary  motion 
would  be  not  adequate,  but  abortive. 

It  is  unnecessary  now  to  decide  whether  the  application  for 
mandamus  and  the  summary  motion  may  be  united,  or  whether 
the  facts  averred  here  are  sufficient  to  warrant  such  joinder,  if 
allowable,  or  whether  the  insolvency  of  the  treasurer  and  of  all 
his  bondsmen  would  give  the  right  to  mandamus  when  such  right 
would  not  otherwise  exist,  because  the  case  can,  and  should,  be 
disposed  of  on  another  ground,  which  goes,  as  this  record  shows, 
to  the  rights  of  the  parties,  whether  the  remedy  be  one  or  the 
other  of  the  above  mentioned. 
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(3,  4)  Neither  remedy  is  availing,  under  the  facts  as  here 
alleged,  unless  the  county  treasurer  as  such  has  funds  in  his 
hands  liable  to  the  payment  of  the  demand,  and  which  he  ought, 
as  treasurer,  to  pay  thereon.  Mandamus  will  not  lie  unless  he 
has  funds  actually  in  hand  which  he  ought  to  apply  as  payment. 
He  may  have  wrongfully  paid  out  funds  on  other  demands,  which 
he  should  have  kept  and  applied  exclusively  to  petitioners'  de- 
mand ;  yet  this  fact  would  not  warrant  mandamus  unless  he  has 
funds  actually  in  hand,  and  therefore  can  pay  them  on  peti- 
tioners' demand.  Mandamus  would  be  useless  if  he  did  not  have 
funds  in  hand  with  which  to  pay,  and  courts  never  do  the  useless 
thing  of  awarding  a  mandamus  which  could  not  be  obeyed.  Man- 
damus will  not  lie,  to  make  him  pay,  out  of  his  individual  funds 
or  out  of  public  funds  not  liable  to  the  particular  claim  or  demand 
sought  to  be  enforced  by  mandamus.  A  county  treasurer,  as 
such,  cannot  be  compelled  by  mandamus  to  pay  out  of  his  indi- 
vidual funds  or  out  of  the  general  funds  of  the  county,  a  claim 
against  a  special,  and  not  the  general,  fund.  He  is  liable  for 
breaches  of  his  official  duty  in  the  wrongful  payment  of  the 
county  funds,  as  on  claims  for  which  the  particular  fund  was  not 
liable ;  but  the  remedy  against  him  is  not  and  cannot  be  by  man- 
damus. 

(5)  The  real  case  made  by  the  petition  is  that  in  the  years 
1905-1907,  Shelby  county,  acting  through  its  governing  body, 
the  commissioners'  court,  which  body  is  clothed  with  limited  leg- 
islative, judicial,  and  executive  functions,  decided  to  build  and 
furnish  an  expensive  county  courthouse.  To  this  end  the  com- 
missioners entered  into  contracts,  chiefly  with  B.  C.  Bynum  Con- 
struction Company,  and  possibly  with  other  companies  in  part. 
The  work  and  materials  were  to  be  paid  for  in  interest-bearing 
county  warrants,  maturing  in  annual  installments,  some  of  th,e 
payments  being  deferred  for  several  years  then  to  come.  The 
commissioners  then  agreed  to  levy  annually  a  special  tax  of  one- 
fourth  of  1  per  cent.,  as  authorized  by  subdivision  "a"  of  section 
215  of  the  Constitution,  and  by  the  statutes  provided  to  make  the 
constitutional  provisions  operative,  and  that  the  courthouse  war- 
rants so  issued,  together  with  the  interest  thereon,  should  be  paid 
out  of  this  special  fund  thus  raised  and  to  be  raised.  Subse- 
quently, there  was  a  change  of  the  governing  body  of  the  county, 
from  a  court  of  county  commissioners  to  a  court  or  board  of  reve- 
nue, and  a  consequent  change  in  the  personnel  of  the  officers ; 
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and  instead  of  carrying  out  the  contract  to  make  the  special  levy 
to  pay  the  courthouse  warrants  theretofore  issued  and  which 
were  maturing,  and  would  continue  to  mature  for  several  years 
in  the  future,  the  new  officers  levied  the  special  tax  but  for  a  dif- 
ferent-purpose— ^to  aid  to  improve  the  public  roads  of  the  county. 
And  the  gist  of  the  petition  is,  that  unless  mandamus  issue,  the 
proceeds  of  these  last  special  levies  will  be  applied  to  the  payment 
of  claims  other  than  and  subsequent  to  those  of  petitioners,  to 
wit,  these  claims  for  the  improvement  of  the  public  roads. 

The  allegation  as  to  the  breaches  of  contracts  made  by  the 
county  as  to  the  courthouse  warrants,  and  as  to  the  breaches  of 
duty  by  the  officers  growing  out  of  such  contracts  and  obliga- 
tions, is  as  follows : 

"That  said  board  of  revenue  as  now  constituted  has  ignored 
or  repudiated  said  road  debt  and  declines  to  levy  any  tax  to  pay 
for  the  courthouse  debt,  and  has  levied  in  the  year  1915  all  of 
said  tax  of  one-fourth  of  1  per  centum  ( 14  of  1%)  to  pay  for  the 
expenses  usual  and  ordinary  and  incidental  to  the  construction 
and  upkeep  of  county  bridges  generally  throughout  the  county 
and  for  future  bridge  debts  anticipated  at  the  time  the  levy  was 
made,  which  levy  is  shown  in  Exhibit  D  hereto  annexed  and  made 
a  part  of  this  petition.  That  on  account  of  the  orders  of  the 
board  and  the  levy  of  said  tax  therein  made  and  set  out  in  Ex- 
hibit D  said  J.  S.  Bird,  county  treasurer,  has  refused  and  still 
refuses  to  pay  the  warrants  of  your  petitioner,  or  any  of  the  said 
courthouse  warrants  registered  aforesaid  and  maturing  Febru- 
ary 1, 1916,  but  said  treasurer  has  paid  on  said  county  road  war- 
rants contracted  for  by  A.  T.  Newell  &  Bros,  since  1911,  and  reg- 
istered since  1911,  and  held  by  said  assignee  of  said  warrants, 
the  sum  of  $7,050  on  January  20,  1916.  Your  petitioners  fear 
that  all  of  said  $12,000  will  be  paid  out  by  said  treasurer  to  other 
persons  not  entitled  to  the  same  unless  the  writ  prayed  for  herein 
is  granted.  That  in  the  opinion  and  according  to  the  advice  given 
your  petitioners,  said  $7,000  was  wrongfully  paid  out  by  said 
treasurer.  That  said  Bird  as  said  treasurer  has  failed  to  apply 
the  money  and  proceeds  derived  from  taxation  (from  the  levy  of 
said  county  tax  of  one-fourth  of  1  per  centum  (14  of  1%)  during 
the  year  1915,  to  petitioners*  warrants  amounting  to  $1,565,  due 
February  1,  1916,  after  demand  made  upon  him  after  February 
1,  1916,  to  apply  said  money  and  pay  said  proceeds  over  to  your 
petitioners." 
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For  the  purpose  of  this  decision,  let  us  concede  that  the  origi- 
nal contract  made  by  the  commissioners  and  ratified  by  the  coun- 
ty was  a  valid  and  binding  contract,  and  that  the  warrants  issued 
were  valid  and  properly  issued  as  claims  against  the  county,  and 
that  the  commissioners,  acting  for  the  county,  had  the  pow6r  and 
right  to  agree  to  levy  the  special  tax  for  the  special  purpose,  for 
the  several  years  in  the  future,  and  that  the  petitioners  are  the 
bona  fide  holders  of  the  warrants  described,  which  are  due  and 
payable,  and  that  the  county  has  breached  their  duty  as  alleged, 
then,  can  these  breaches  be  remedied  and  redressed  by  a  man- 
damus to  compel  the  county  treasurer  to  pay  out  of  the  county 
treasury  money  which  was  collected  on  and  from  special  levies 
actually  made  for  other  purposes,  but  which  ought  to  have  been 
made  for  the  purpose  of  paying  off  the  warrants  held  by  peti- 
tioners, if  it  would  be  subject  to  the  payment  of  these  warrants  ? 

(6)  We  are  clear  of  the  opinion  that  the  wrongs  complained 
of  cannot  be  redressed  in  this  mode  in  a  proceeding,  like  this, 
against  the  county  treasurer.  The  allegation  of  the  petition,  that 
the  county  treasurer  has  breached  his  official  duty  in  failing  and 
refusing  to  pay  to  petitioners,  on  their  warrants,  funds  which 
were  collected  from  special  levies  in  fact  made  for  other  and  dif- 
ferent purposes,  but  which  ought  to  have  been  made  for  the  pur- 
pose of  paying  petitioners'  warrants,  is  a  pure  conclusion  of  the 
pleader,  and  not  supported  by  any  facts  alleged. 

The  constitutional  provision  (subdivision  "a"  of  section  215), 
without  which  no  such  levy  could  be  made,  expressly  provides 
that  the  funds  so  collected  "shall  be  applied  exclusively  to  the 
purposes  for  which  the  same  were  so  levied  and  collected."  Not 
to  the  purposes  for  which  they  ought  to  have  been  levied  and  col- 
lected, but  exclusively  to  the  purposes  for  which  they  were  in 
.  fact  levied  and  collected.  To  redress  the  wrongful  levy  and  col- 
lection, by  requiring  the  county  treasurer  to  pay  out  the  funds 
for  a  different  purpose  from  that  for  which  the  levy  and  collec- 
tion were  actually  made,  would  be  to  defeat  the  declared  purpose 
of  the  Constitution.  The  county  treasurer  certainly  would  not 
have  the  power  or  right  to  thus  revise  the  actions  of  the  board  of 
revenue  and  of  the  tax  collector,  and  surely  no  court  will  compel 
him  by  mandamus  to  do  that  which  he  has  neither  the  power  nor 
the  right  to  do.  It  therefore  clearly  appears  that  no  relief  of  any 
kind  can  be  had  against  the  county  treasurer,  under  the  facts  as 
alleged  in  this  petition  as  originally  filed,  or  as  subsequently  filed, 
whether  sought  by  mandamus  or  summary  action. 
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If  the  facts  alleged  in  this  petition  are  true,  they  ought  to 
have  relief,  and  the  county  ought  to  be  required  to  carry  out  its 
contract,  or  to  answer  in  damages  for  the  breach  thereof,  if  the 
contract  was  valid  and  binding;  but  the  relief  must  be  had  by 
different  proceedings  and  against  different  officers,  or  the  county 
itself,  and  not  against  the  county  treasurer.  Mandamus  may  be 
petitioners'  remedy,  but  under  the  facts  alleged  it  must  be  against 
different  officers  than  the  county  treasurer.  See  Tarver  v.  Com- 
missioners, etc.,  17  Ala.  527;  Eufavla  v.  Hickman,  57  Ala.  340; 
Graham  v.  Tuscumhia,  146  Ala.  449,  42  South.  400 ;  Commission- 
ers V.  Rather,  48  Ala.  433,  443. 

Without  at  all  committing  ourselves  to  the  rights  of  appel- 
lants Against  the  county  of  Shelby,  or  against  the  county's  offi- 
cers, in  other  and  different  proceedings,  we  are  convinced  that  no 
proper  or  appropriate  relief  can  be  had  in  this  proceeding,  if  the 
facts  alleged  in  the  petition  are  true,  and  we  must  of  course  so 
treat  them  on  demurrer. 

It  follows  that  there  was  no  error  in  the  proceedings  in  the 
trial  court  of  which  these  appellants  can  complain.  The  judg- 
ment is  therefore  affirmed,  but  affirmed  without  prejudice  to 
other  proceedings. 

Affirmed. 

Anderson,  C.  J.,  and  Maypield,  Sayre,  Somerville,  and 
Thomas,  JJ.,  concur. 


Central  of  Georgia  Ry.  Co.  v.  State,  ex  rel.  Attorney 

General. 

Mandamus. 

(Decided  July  6,  1916.    72  South.  555.) 

1.  Intoxicating  Liquors;  Anti-Shipping  Law;  State  Shipping. — ^The  anti- 
shipping  law,  Acts  1915,  p.  39,  has  no  application  to  shipments  of  seized 
liquors,  under  legal  process,  and  the  transportation  of  same  in  response  to 
the  process  of  the  court;  that  is,  intrastate  shipments. 

2.  Same. — Under  such  law,  it  is  incumbent  upon  officials  having  posses- 
sion of  such  liquors  to  show  his  authority  under  legal  process,  as  by  present- 
ing a  written  order  from  the  proper  court,  and  not  by  a  mere  statement,  or 
his  writing  on  the  package,  in  order  to  put  a  carrier  in  default  for  not  receiv- 
ing it  for  shipment. 
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Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  LuM  Duke. 

Petition  by  the  State,  on  the  relation  of  the  Attorney  General, 
for  mandamus  to  compel  the  Central  of  Georgia  Railway  Com- 
pany to  transport  certain  liquors  within  the  state.  From  a  de- 
cree granting  the  writ,  respondent  appeals.  Reversed  and  ren- 
dered. 

The  petition  alleges  that  the  respondent  is  a  common  carrier 
of  freight  between  the  points  of  Girard  and  Pittsview,  Ala.,  in 
connection  with  the  Seaboard  Air  Line  Railway  Company,  and 
that  under  and  by  virtue  of  a  search  warrant  issued  by  one  Burt, 
a  justice  of  the  peace,  certain  whisky  was  seized  in  Girard,  Ala., 
and  that  Burt  tendered  the  same  to  the  Central  of  Georgia  Rail- 
way for  shipment  via  its  line  and  that  of  the  Seaboard  Air  Line 
Railway  Company  from  Girard,  the  place  in  Alabama  where  such 
liquors  were  seized  by  officers  executing  the  warrant  of  Burt  for 
search  and  seizure,  to  Pittsview,  Ala.,  the  place  of  the  court  of 
Burt,  and  that  although  he  tendered  the  requisite  amount  of  the 
freight  charges,  the  railroad  declined  and  refused  to  transport 
said  liquors,  justifying  its  action  under  the  anti-shipping  liquor 
laws  enacted  by  the  Legislature  in  1915. 

Barnes  &  Brewer,  for  appellant.  W.  L.  Martin,  Attorney 
General,  and  Lawrence  E.  Brown,  Assistant  Attorney  General, 
for  the  State. 

PER  CURIAM.— (1)  We  are  of  the  opinion  that  the  Legisla- 
ture, in  the  enactment  of  the  anti-shipping  law  in  connection 
with  the  prohibition  law  (Acts  1915),  never  had  in  mind  ship- 
ments by  the  state  or  through  its  sovereign  power  incidental  to 
the  enforcement  of  the  prohibition  laws.  These  laws  were  enact- 
ed to  promote  temperance,  and  the  Legislature  attempted  to  arm 
the  state  with  the  powers  of  administering  the  prohibition  laws 
rather  than  to  hinder  a  due  administration  of  same.  Therefore 
this  anti-shipping  law  has  no  application  to  the  shipment  of  seized 
liquors  under  legal  process,  goods  that  are  in  gremio  legis,  and 
the  transportation  of  same  in  response  to  the  process  of  the 
court ;  that  is  as  to  all  intrastate  shipments. — Spenny  v.  M.  &  O. 
R.  R.  Co.,  192  Ala.  483,  68  South.  870. 

(2)  It  was  incumbent,  however,  upon  the  consignor  in  the 
case  at  bar.  to  show,  apart  from  the  statement  he  made  or  what  he 
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wrote  on  the  package  when  delivering  the  liquor  to  respondent's 
agent,  that  he  was  acting  for  and  in  behalf  of  the  state  and  under 
the  authority  of  legal  process,  and  which  was  not  sufficiently 
shown  to  put  this  respondent  in  default  for  not  receiving  the 
liquors  for  shipment,  and  the  action*  of  the  trial  court  in  award- 
ing the  mandamus  must  be  reversed,  and  a  judgment  is  here 
rendered  denying  same. 

Just  what  showing  the  official  delivering  the  shipment  must 
make  to  compel  the  carrier  to  receive  same  we  need  not  deter- 
mine. It  is  sufficient  to  say  that  the  presentation  to  the  carrier 
of  a  written  order  or  direction  for  the  transportation  of  same 
from  the  court  issuing  the  process  under  which  it  is  seized,  or  the 
court  to  which  an  appeal  may  be  taken,  should  suffice,  especially 
from  one  point  to  another  in  the  same  county. 

Reversed  and  rendered. 

Anderson,  C.  J.,  and  McClellan,  Maypield,  Somerville, 
Gardner  and  Thomas,  JJ.,  concur;  Mayfield,  J.,  limiting  his 
concurrence  to  the  conclusion  only.    Sayre,  J.,  not  sitting. 

MAYFIELD,  J. —  (concurring). — I  agree  that  mandamus  will 
not  lie  in  the  case  made  by  this  record ;  but  I  do  not  concur  in 
that  part  of  the  opinion  which  intimates  that  it  would  lie,  if  cer- 
tain matters  were  shown.  If  the  liquors  sought  to  be  shipped  are 
contraband,  and  the  carriage  of  them  by  a  common  carrier,  as 
such,  is  by  law  prohibited,  then  for  a  court  to  compel  their  car- 
riage by  a  common  carrier  would  be  to  compel  the  carrier  to  vio- 
late the  law.  I  agree  that  the  carriage,  movement,  and  possession 
of  the  prohibited  liquors,  by  the  officers  and  agencies  of  the 
law,  in  the  execution  of  the  law,  is  not  within  the  prohibitions  of 
the  statutes  as  to  the  carriage  or  possession  of  the  prohibited 
liquors  or  contraband  goods ;  and,  consequently,  if  a  common  car- 
rier chooses  to  aid  the  officers  of  the  law  in  transporting  and 
handling  such  liquors,  for  the  purpose  and  to  the  end  of  enforc- 
ing the  law,  that  the  common  carrier  so  acting  as  an  agency  of 
the.  law  would  not  be  liable  as  for  a  violation  of  the  same  law  as 
to  carrying  or  possessing  such  prohibited  liquors.  Its  possession 
and  transportation,  in  such  case,  would  be  by  the  carrier,  acting 
in  the  capacity  of  an  agency  of  the  law  itself,  and  not  in  its  nor- 
mal capacity  of  common  carrier.    Any  person  or  common  carrier 
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may  aid  a  constable,  sheriff,  or  other  officer  of  the  law  in  seizing, 
possessing,  storing,  or  keeping  the  prohibited  liquors,  in  the  due 
execution  of  the  prohibition  laws ;  but  mandamus  will  not  lie  to 
compel  them  to  so  aid.  If  it  can  be  said  that  the  person  or  cor- 
poration breaches  any  duty  in  declining  to  so  aid  the  officer  in 
discharging  his  duty  in  executing  the  process  of  the  law,  man- 
damus will  not  lie  to  compel  the  performance  of  this  duty.  Such 
is  not  the  office  or  function  of  mandamus.  How  is  a  common  car- 
rier to  know,  when  it  accepts  such  prohibited  liquors  for  ship- 
ment, that  it  is  aiding  the  enforcement  of  the  law,  and  not,  in  a 
violation  of  both  the  letter  and  the  spirit  of  the  law  ?  Must  it  act 
on  the  declarations  or  the  documentary  evidence  offered  by  the 
shipper,  without  questioning  the  sufficiency  or  conclusiveness  of 
the  proof  offered,  to  show  that  in  conveying  the  prohibited  liquors 
it  would  be  aiding  in  executing  the  process?  If  the  common 
carrier  can  question  the  proof  as  to  the  object  and  purpose  of  the 
shipment,  can  such  disputes  between  it  and  the  shipper  be  deter- 
mined by  mandamus  ?  I  think  not.  There  may  be  cases  in  which 
mandamus  would  lie,  to  compel  a  common  carrier  to  receive  and 
convey  such  prohibited  liquors ;  but  I  cannot  conceive  one  in  the 
absence  of  a  statute  to  that  end.  If  the  carrier,  in  conveying  the 
prohibited  liquors,  is  not  aiding  in  the  enforcement  of  the  law, 
it  is  certainly  aiding  in  the  violation  of  the  law,  and  is  expressly 
subjected  to  severe  penalties,  even  to  the  forfeiture  of  its  life 
if  a  domestic  corporation.  No  court  can,  in  advance,  say  when, 
in  all  cases,  the  act  of  the  carrier  in  the  premises  would  be  aiding 
in  the  enforcement  of  the  prohibition  law,  and  when,  in  its  viola- 
tion. For  a  court  to  attempt  to  say  in  advance  whether  the  car- 
rier would  be  liable  or  not  liable  to  the  penalties  of  the  law  for 
carrying  the  prohibited  liquors  would  be  for  the  court  to  do  what 
the  Legislature  alone  might  do,  but  which,  thus  far,  it  has  not 
done. 

The  mere  fact  that  an  officer  of  the  law  has  a  writ  for  the 
seizure  of  certain  liquors,  and  that  the  writ  directs  him  to  bring 
them  to  the  court  is  not  sufficient  to  justify  any  one  but  the  offi- 
cer to  whom  it  is  directed,  or  such  officer's  agents,  to  take  the 
action.  It  is  no  mandate  to,  or  authority  for,  strangers  to  the 
process  to  possess,  receive,  or  carry.  If  third  parties,  including 
common  carriers,  decline  to  act  as  the  agents  of  the  officers 
executing  the  writ,  and  therefore  coming  within  its  protection, 
mandamus  will  not  lie,  to  compel  them  so  to  act  as  his  agents. 
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Sudduth  V.  Central  of  Georgia  Ry.  Co. 

Trespass  to  Realty. 

(Decided  November  23,  1916.    73  South.  28.) 

1.  Pleading;  Duplicity;  Joinder  of  Causes. — Although  an  action  in  tres- 
pass and  in  case  may  be  joined  in  one  complaint  in  separate  and  distinct 
counts,  they  cannot  be  combined  and  stated  in  one  count,  as  attempted  in 
counts  1  and  2  herein. 

2.  Eminent  Domain;  Private  Property;  Right  of  Action. — Under  §  235, 
Constitution  1901,  an  abutting  owner  not  shown  to  be  in  possession  of  the 
fee  of  a  street  upon  which  the  defendant  railroad  laid  its  side  track,  could 
not  recover  for  damages  resulting  from  its  operation  by  reason  of  smoke, 
noises  and  obstruction  of  traffic  on  the  street. 

3.  Limitation  of  Action;  Pleading. — A  defense  of  the  statute  of  limita- 
tion, if  such  exists,  should  be  made  by  plea  and  not  by  demurrer  in  law 
courts. 

Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  LuM  Duke. 

Action  by  C.  J.  Sudduth  against  the  Central  of  Georgia  Rail- 
way Company  for  trespass.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Count  1  claims  damages  for  trespass  by  defendant  "on  the 
following  tract  of  land:  [Here  follows  description] — ^who  owns 
the  fee  in  said  portion  of  said  street,  by  the  construction  of  a 
side  track  thereon,  resulting  in  great  injuries,  caused  by  engines 
and  jcslts  passing  day  and  night,  throwing  steam,  smoke,  dust, 
and  cinders  upon  plaintiff's  premises,  and  into  his  house,  pollut- 
ing the  air  with  offensive  smells,  and  making  divers  terrific 
noises,  thereby  causing  physical  discomfort  and  annoyance  to 
plaintiff  and  his  family,  whereby  the  value  of  his  premises  is 
greatly  diminished."  (2)  Charges  that  defendant  "with  force 
'  and  arms  from  February  11,  1912,  and  on  divers  other  days  be- 
tween that  day  and  the  commencement  of  this  suit  broke  and  en- 
tered the  close  of  plaintiff,  that  is  to  say,  a  certain  close,  as  situ- 
ated and  being  in  Opelika,  in  the  state  and  county  aforesaid,  and 
formerly  known  and  dedicated  as  Front  street,  but  now  called 
Clanton  street,  and  plaintiff  avers  that  he  has  been  greatly  in- 
jured and  damnified  as  follows :  His  property  has  been  greatly 
decreased  in  market  value,  plaintiff's  comfort  was  destroyed  in 
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the  daytime,  and  the  peaceful  slumbers  of  plaintiff,  his  family 
and  guests,  have  been  greatly  disturbed  at  night,  and  other  like 
damages.''  The  third  count  claims  damages  for  a  trespass  by 
defendant  on  Clanton  street,  formerly  known  as  Front  street, 
dedicated  to  the  public  more  than  20  years,  and  on  which  plaintiff 
is  an  abutting  owner  in  fee  of  the  land  for  1919  feet,  more  or  less, 
and  for  special  injuries  hereinafter  mentioned.  Here  follows  the 
same  injuries  as  set  out  in  the  other  count,  together  with  a  claim 
for  damages  for  that  the  access  to  and  free  communication  with 
plaintiff's  property  which  plaintiff  had  enjoyed,  and  of  right 
ought  now  still  have  and  enjoy  to  and  f jom  his  said  premises,  is 
obstructed,  greatly  diminished  and  hindered.  (4)  Same  as  3, 
except  that  the  damages  are  alleged  for  decreasing  the  market 
and  rental  value  of  plaintiff's  premises  by  reason  of  fire,  smoke, 
noise,  dust,  and  cinders,  for  causing  great  physical  discomfort, 
partially  obstructing  traffic  on  said  street  which  was  dedicated 
to  the  public.  The  fifth  claims  for  a  nuisance  in  the  obstruction 
of  a  street  and  in  permitting  a  side  track  to  remain  in  and  upon 
said  street.  The  sixth  count  declares  for  the  same  things,  but  in 
varying  phraseology. 

J.  C.  Phelps,  for  appellant.    Barnes  &  Brewer,  for  appellee. 

ANDERSON,  C.  J.— (1)  Counts  1  and  2,  if  not  otherwise 
bad,  each  attempt  to  recover  both  as  for  trespass  and  case. 

"A  count  which  unites  several  distinct  causes  of  action  is  bad, 
notwithstanding  they  might  be  joined  in  one  complaint  in  sepa- 
rate and  distinct  counts." — S.  R.  R.  Co.  v.  Mclntyre,  152  Ala. 
223,  44  South.  624,  and  cases  there  cited. 

(2)  Counts  3  and  4  fail  to  state  a  cause  of  action  besides  being 
subject  to  specific  grounds  of  demurrer.  They  do  not  charge  that 
the  plaintiff  was  in  possession  of  the  premises  upon  which  the 
defendant  laid  its  track,  and  the  only  theory  upon  which  the 
plaintiff  could  recover  would  be  as  an  abutting  owner  under  sec- 
tion 235  of  the  Constitution,  yet  damage  is  not  claimed  to  the 
plaintiff's  property  as  a  result  of  the  laying  of  the  track,  but  as  a 
result  of  the  operation  of  the  road,  and  section  235  has  no  appli- 
cation to  the  operating  of  the  ways  or  works  as  distinguished 
from  a  construction  or  enlargement  of  same. — Hamilton  v.  AUx^ 
bama  Power  Co.,  195  Ala.  438,  70  South.  737. 

(3)  We  do  not  hold  that  counts  5  and  6  are  good  and  not 
subject  to  an  appropriate  ground  of  demurrer,  but  the  trial  court 
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sustained  only  the  thirteenth  ground  of  same,  which  was  that 
said  counts  show  on  their  face  that  they  are  barred  by  the  statute 
of  limitations  of  one  year,  and  overruled  all  other  grounds  of 
demurrer  to  said  counts  5  and  6*  The  defense  of  the  statute  of 
limitations,  if  it  exists,  should  be  made  by  plea,  and  not  by  demur- 
rer in  courts  of  law. — Curry  v.  So.  R.  R.,  148  Ala.  57,  42  South. 
447,  and  cases  there  cited. 

The  judgment  of  the  law  and  equity  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Mayfield,  Somerville,  and  Thomas,  JJ.,  concur. 


Pepper  v.  Horn,  et  al. 

Specific  Performance. 

(Decided  November  23,  1916.    73  South.  46.) 

1.  Appeal  and  Error.--The  act  of  March  17,  1915  (Acts  1915,  p.  137) 
amending  §  2838,  Code  1907,  was  not  repealed  by  the  Act  of  Sept.  22,  1915 
(Acts  1915,  p.  711),  since  the  special  provision  of  the  earlier  statute  controls 
the  general  provision  of  the  later  one  passed  at  the  same  session. 

2.  Same.— Under  Acts  1915,  p.  137,  amending  §  2838,  Code  1907,  where 
the  appeal  was  taken  from  two  decrees  sustaining  demurrers  to  an  original 
and  amended  bill  respectively,  the  assignment  of  error  to  the  decree  sustain- 
ing demurrer  to  the  original  bill  will  be  stricken,  if  such  decree  was  rendered 
more  than  30  days  prior  to  the  appeal,  and  there  has  been  no  decree  finally 
determining  the  cause. 

3.  Specific  Performance;  Pleading;  Certainty. — ^In  actions  for  specific 
performance  of  parol  contracts  respecting  the  sale  of  lands,  the  rules  of 
equity  pleading  require  that  the  contract  shall  be  distinctly,  definitely,  and 
precisely  stated,  so  that  the  court  may  not  be  left  to  inference,  or  in  uncer- 
tainty as  to  its  terms  or  as  to  rights  of  the  parties. 

4.  Same;  Proof  and  Variance. — ^In  such  actions  the  correspondence  be- 
tween the  allegations  of  the  bill,  and  the  proof  produced  to  establish  them  is 
more  rigidly  exacted  than  in  any  other  class  of  case. 

5.  Same;  Pleading;  Definiteness. — The  bill  examined  and  held  not  suffi- 
ciently definite  in  its  allegations  to  authorize  the  specific  performance  of  a 
parol  contract  to  convey  land. 


Appeal  from  Sumter  Chancery  Court. 
Heard  before  Hon.  Thomas  H.  Smith. 
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Bill  by  Perry  P.  Pepper  against  Alex  G.  Horn  and  another, 
for  specific  performance.  Decree  sustaining  demurrer  to  the 
amended  bill  and  complainant  appeals.    Affirmed. 

The  bill  alleges  that  Coleman  was  the  owner  of  a  certain  de- 
scribed lot,  and  that  prior  to  the  time  of  the  filing  of  the  bill  com- 
plainant bought  the  lot  from  Coleman,  and  agreed  to  give  him  the 
sum  of  $400  for  it,  and  that  Coleman  furnished  orator  $1,300 
with  which  to  build  a  house  on  the  lot,  paid  $30  to  have  the  house 
insured,  and  purchased  for  orator  $500  of  stock  in  the  bank  of 
York ;  that  later  orator  entered  in  a  verbal  contract,  whereby  he 
sold  the  said  lot  to  respondent  Horn  for  the  sum  of  $2,000,  and 
that  said  Horn  was  to  have  possession  of  said  place  on  Septem- 
ber 29, 1914,  and  that  on  said  date  he  did  deliver  possession  there- 
of to  Horn,  and  rented  the  property  from  said  Horn  and  paid  him 
rent ;  that  thereafter  orator  became  indebted  to  Horn  in  the  sum 
of  $40,  and  that  when  he  tendered  the  same  to  Horn,  Horn 
authorized  him  to  credit,  and  orator  did  credit,  such  sum  of 
money  on  the  balance  of  purchase  money  due  orator  from  said 
Horn  for  the  purchase  price  of  said  land.  It  is  further  averred 
that  Coleman  has  not  yet  executed  and  delivered  to  orator  a  deed 
to  said  property,  but  that,  pursuant  to  an  agreement  between 
Coleman  and  Horn,  which  was  made  and  entered  into  about  the 
time  that  Horn  purchased  said  property  from  orator,  said  Cole- 
man and  wife  executed,  acknowledged,  and  tendered  to  Horn  a 
good  and  sufficient  warranty  deed  to  said  property,  and  that  Alex 
Horn  declined  and  refused  to  pay  for  said  property,  or  to  receive 
a  deed  therefor,  and  it  is  further  averred  that  orator  and  Cole- 
man are  ready  and  willing  to  execute  a  deed,  and  that  the  con- 
tract of  purchase  on  the  part  of  said  Horn  is  a  true  and  valid 
contract  to  purchase  said  property,  and  that  the  same  should  be 
specifically  performed  on  the  part  of  orator,  Horn,  and  Coleman. 
The  demurrers  raise  the  point  that  the  contract  of  purchase  is 
oral,  and  that  the  terms  of  the  trade  as  described  in  the  amended 
bill  are  left  in  doubt  and  uncertainty,  and  are  not  alleged  and 
stated  with  sufficient  definiteness. 

Thomas  F.  Seale,  and  Foster,  Verner  &  Rice,  for  appellant. 
Patton  &  Patton,  for  appellee. 

McCLELLAN,  J. —  (1)  This  bill,  original  and  as  amended, 
sought  the  specific  performance  of  a  contract  to  convey  a  town 
lot  in  York,  Sumter  county.     The  certificate  of  appeal  recites 
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that,  on  March  28,  1916,  the  complainant,  Pepper,  took  an  appeal 
from  two  decrees,  sustaining  demurrers  to  the  bill.  The  first 
decree,  entered  November  29,  1915,  adjudged  the  original  bill  to 
be  subject  to  the  demurrer.  On  December  15,  1915,  after  the 
ruling  on  the  demurrer,  the  complainant  materially  amended  his 
bill ;  and,  in  response  to  demurrer  addressed  to  the  amended  bill, 
the  chancellor  held  it  to  be  subject  to  grounds  5  to  21,  inclusive,  of 
the  demurrer.  The  appellee  moves  the  court  to  strike  the  first 
assignment  of  error,  which  would  bring  under  review  the  ruling 
of  the  court,  made  November  29,  1915,  sustaining  the  demurrer 
to  the  original  bill.  The  ground  of  the  motion  to  strike  the  first 
assignment  of  error  is  that  the  appeal  to  effect  the  review  of  this 
ruling  was  not  taken  within  30  days,  as  required  by  the  act  ap- 
proved March  17,  1915  (Gen.  Acts  1915,  p.  137).  The  act  reads: 
"That  section  2838  of  the  Code  is  amended  so  as  to  read  as  fol- 
lows :  2838 — Appeals  from  Certain  Interlocutory  Decrees.  From 
any  decree  rendered  by  the  chancery  court  in  term  time,  or  by 
the  chancellor  in  vacation,  or  by  the  county  courts  of  law  and 
equity  in  term  time,  or  by  the  judge  of  such,  sustaining  or  over- 
ruling a  demurrer  to  a  bill  in  equity  or  to  a  cross-bill,  an  appeal 
lies  from  such  decree,  to  be  taken  within  thirty  days  from  the 
rendition  thereof,  to  the  Supreme  Court.  Such  appeal  shall  be 
heard  and  determined  by  the  Supreme  Court  in  preference  to  all 
other  appeals  except  appeals  in  criminal  cases;  and  if  the  decree 
is  reversed,  the  court  shall  render  such  decree  as  should  have 
been  rendered  by  the  court,  chancellor  or  judge  below;  but  noth- 
ing in  this  section  shall  prevent  an  assignment  of  errors  on  such 
decrees  on  appeals  taken  on  the  final  determination  of  the  cause, 
if  no  appeal  is  taken  under  this  section.*' 

The  motion  to  strike  the  assignment  of  error  is  well  taken, 
and  must  be  granted  unless  the  quoted  act  was  repealed  by  the  act 
(section  1)  approved  September  27,  1915  (Gen.  Acts  1915,  p. 
711) .  So  far  as  presently  pertinent,  the  act  approved  September 
22, 1915,  provides :  "That  any  appeal  taken  under  the  provisions 
of  chapter  fifty-three  (53)  of  the  Code  of  1907  must  be  taken 

within  six  months  from  the  rendition  of  the  judgment  or  decree. 

*     ♦     ♦ »» 

Section  2838  of  the  Code  of  1907,  amended  by  the  act  ap- 
proved March  17, 1915  (quoted  before),  is  a  part  of  chapter  53  to 
which  express  reference  is  made  in  the  act  approved  September 
22, 1915,  in  part  reproduced  above. 
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(2)  The  repeal  asserted  is  by  implication  only  of  the  act  of 
March  17, 1915,  and  that  as  effected  by  a  law  subsequently  enact- 
ed by  the  same  Legislature.  Consistent  with  previous  adjudica- 
tions here,  it  was  well  said  in  City  of  Birmingham  v.  Southern 
Express  Co.,  164  Ala.  529,  538,  539,  51  South.  159, 163 :  "Special 
provisions  relating  to  specific  subjects  control  general  provisions 
relating  to  general  subjects.  The  things  specially  treated  will  be 
considered  as  exceptions  to  the  general  provisions.  When  a  spe-  * 
cific  subject  has  been  specially  provided  for  by  law,  it  will  not  be 
considered  as  repealed  by  a  subsequent  law  which  deals  with  a 
general  subject  in  a  general  way,  though  the  specific  subject  and 
the  special  provisions  may  be  included  in  the  general  subject  and 
general  provisions." 

To  the  same  effect  is  Parker  v.  Hubbard,  64  Ala.  203;  City 
Council;  etc.,  v.  Nat.  B.  &  L.  Asso.,  108  Ala.  336,  18  South.  816; 
Lee  V.  State,  143  Ala.  93,  39  South.  366.  The  act  approved 
March  17,  1915,  is  special,  specific  in  nature  and  effect.  It  gov- 
erns rulings  and  appeals  of  a  particular  class.  The  later  act, 
approved  September  22,  1915,  is  general  in  its  nature  and  effect. 
Its  terms,  descriptive  of  the  appeals  to  be  effected  thereby,  are 
general,  and  their  reference  is  to  a  Code  chapter  that  is  devoted 
to  the  general  subject  of  appeals.  The  rule  of  construction  above 
quoted  is  applicable.  The  former  specific  enactment  was  not  mod- 
ified or  repealed,  as  to  the  time  prescribed  in  the  former  statute, 
by  the  later  enactment.  Both  have  a  separate  field  of  operation. 
The  former  enactment  controls  in  all  cases  of  the  particular 
classes  described  in  it.  The  appeal  from  the  decree  of  November 
29,  1915,  sustaining  the  demurrer,  was  not  taken  within  the  30- 
day  period  prescribed  by  the  act  of  March  17,  1915.  There  has 
been  no  decree  finally  determining  the  cause  as  within  the  condi- 
tional prescription  of  the  last  provisions  of  the  act  of  March  17, 
1915.  Hence  the  motion  to  strike  the  first  assignment  of  error 
is  due  to  be,  and  it  is,  granted.  Whether,  as  is  suggested  in  the 
brief  for  appellee,  the  complainant's  amendment  of  December  15, 
1915,  operated  to  waive  his  right  to  appeal  from  the  decree  of 
November  29,  1915,  is  a  question  not  necessary  to  be  considered, 
in  view  of  the  conclusion  we  have  announced.  See  4  Enc.  L.  &  P. 
pp.  97,  98 ;  Winn  v.  Dillard,  60  Ala.  369 ;  especially,  Homison  v. 
Baird,  138  Ala.  129,  132,  35  South.  62. 

(3,  4)  The  only  assignment  of  error  remaining  for  considera- 
tion is  that  addressed  to  the  action  of  the  chancellor  in  sustaining 


Digitized  by  VjOOQIC 


197.1  OF  ALABAMA.  399 

[Pepper  v.  Horn,  et  al.] 

the  demurrer  to  the  bill  as  amended.  "In  suits  for  the  specific 
performance  of  parol  contracts  for  the  sale  of  lands,  the  rules  of 
equity  pleading  require  that  the  contract  shall  be  distinctly, 
definitely,  and  precisely  averred,  so  that  the  court  may  not  be 
left  to  inference,  or  in  uncertainty  as  to  its  terms,  or  as  to  the 
rights  of  the  parties.  In  no  other  class  of  cases  is  correspondence 
between  the  allegations  of  the  bill  and  the  proof  produced  to  es- 
tablish them  more  rigidly  exacted." — Allen  v.  Young,  88  Ala. 
340,  6  South.  747,  Brown  v.  Weaver,  113  Ala.  228,  231,  20  South* 
964,  Whisenant  v.  Gordon,  101  Ala.  250,  13  South.  914,  West- 
brook  V.  Hayes,  137  Ala.  572,  34  South.  622,  among  many  others. 
(5)  It  is  manifest,  we  think,  that  the  chancellor  was  correct 
in  his  conclusion  that  the  amended  bill's  averments  did  not  at  all 
measure  up  to  the  standard  of  equity  pleading,  in  bills  seeking 
specific  performance  of  parol  contracts,  established  in  this  state. 
Coleman,  the  owner  of  the  lot  and  the  original  vendor  in  the 
parol  contract  with  Pepper  (complaijiant-appellant),  is  not  aver- 
red to  have  obliged  himself  to  convey  to  Horn,  to  whom  Pepper 
.  (original  vendee  in  the  parol  contract  with  Coleman)  subsequent- 
ly sold  the  lot.  The  allegation  that  he  (Coleman)  was  willing  and 
ready  to  convey  "upon  the  payment  to  him  of  the  balance  of  the 
purchase  money  due  him,"  and  that  Coleman  tendered  to  Horn 
a  deed  in  consonance  with  his  avowed  willingness  to  do  so,  is  by 
no  means  the  equivalent  of  an  averment  that  Coleman  had  be- 
come or  was  obliged  to  so  convey  to  Horn  upon  the  happening  of 
the  contingency  stated.  There  is  no  allegation  that  Coleman  had 
agreed  to  accept,  and  hence  could  be  compelled  to  accept  from 
Pepper  or  from  Horn  the  indebtedness  of  Pepper  to  Coleman, 
which,  according  to  the  averments  of  the  amended  bill,  was  rep- 
resented by  Pepper's  note  to  Coleman  falling  due  and  payable 
some  months  after  this  bill  was  filed.  There  is  no  allegation 
disclosing  a  contractual  obligation  assumed  by  Horn  to  pay  any 
sum  on  a  definite  date,  at  a  stipulated  time.  There  is  no  allega- 
tion that  Coleman  agreed  to  receive  from  Horn  a  satisfaction  of 
Pepper's  indebtedness,  in  whole  or  in  part,  to  him  (Coleman) 
whereupon  Pepper  was,  or  was  to  be,  discharged;  nor  can  the 
amended  bill's  allegations  be  considered  sufficient,  under  strict, 
necessary  rule  of  pleading  applicable,  to  show  that  Horn  engaged 
with  Pepper  and  Coleman  to  assume  and  discharge  Pepper's  in- 
debtedness to  Coleman.  To  generate  an  inference  to  that  effect 
is  not  sufficient  in  such  pleading.    According  to  the  indications 
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from  the  averments,  this  seems  to  be  the  situation :  Pepper  has 
no  title  to  convey.  Coleman  has  the  only  title  that  can  be  con- 
veyed, or  that  is  really  involved.  Pepper  has  undertaken  to  sub- 
stitute Horn,  for  a  consideration,  and  by  some  agreement  with 
Horn,  as  the  purchaser  under  his  parol  contract  with  Coleman. 
Whether  this  agreement  between  Pepper  and  Horn  sought  to  obli- 
gate Pepper  to  convey  to  Horn  a  title  he  was  to  get  from  Coleman, 
or  to  obligate  Pepper  to  secure  from  Coleman  a  conveyance  to 
Horn  direct,  are  inquiries  not  definitely,  precisely  averred,  as 
was  the  complainant's  duty.  When  the  agreement  or  agreements 
between  these  parties  is  or  are  efficiently  completely  averred,  the 
court  can  then  consider  the  influence  or  effect  established  prin- 
ciples should  be  accorded  in  determining  the  rights  of  the  parties. 

There  was  no  error  in  sustaining  the  demurrer  to  the  amend- 
ed bill. 

Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Louisville  &  Nashville  R.  R.  Co.  v.  Short. 

Injury  to  Servant. 

(Decided  November  16,  1916.    73  South.  17.) 

1.  Master  and  Servant;  Injury  to  Servant;  Contributory  Negligence. — 

Where  the  action  was  under  subdivisions  2  and  5,  §  3910,  Code  1907,  and  the 
negligence  alleged  was  that  of  the  superintendent  or  person  in  charge  of  the 
car  upon  the  railway,  and  plaintiff's  own  negligence,  concurring  with  that 
alleged,  proximately  contributed  to  the  injuries  complained  of,  plaintiff  could 
not  recover  without  showing  wantonness  or  willful  injury. 

2.  Same. — Where  a  railroad  employee  knew  it  was  dangerous  to  ride  on 
the  car  without  holding  on,  when  it  was  in  motion,  and  was  warned  to  hold 
on,  but  failed  to  do  so,  and  he  fell  off  when  the  car  was  stopped,  or  its  speed 
slackened  or  reduced  by  braking,  he  was  guilty  of  contributory  negligence 
barring  recovery. 

Appeal  from  Coving^ton  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 

Action  by  Riley  Short  against  the  Louisville  &  Nashville 
Railroad  Company,  for  damages  for  injuries  suffered  while  in  its 
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employment.    Judgment  for  plaintiff  and  defendant  appeals.  Re- 
versed and  remanded. 

Transferred  from  Court  of  Appeals. 

George  W.  Jones,  Henry  Opp,  and  Powell  &  Albritton, 
for  appelUant.    Jones  &  Powell,  for  appellant. 

MAYFIELD,  J. — There  was  no  error  in  overruling  the  de- 
murrer to  any  count  of  the  complaint,  nor  in  sustaining  the  de- 
murrer to  any  one  of  the  pleas  of  contributory  negligence.  More- 
over, pleSs  were  subsequently  allowed,  which  allowed  every  issue 
of  fact  that  was  intended  to  be  raised  or  that  could  have  been 
raised,  and  allowed  all  the  proof  which  the  pleas  would  have  al- 
lowed, as  to  which  demurrers  were  sustained.  Some  of  the 
pleas  of  contributory  negligence  were  sustained  by  all  the  proof 
— that  of  the  plaintiff  as  well  as  that  of  the  defendant.  Plea  9 
was  as  follows :  "The  plaintiff  himself  was  guilty  of  negligence 
which  contributed  proximately  to  the  injuries  complained  of,  in 
this :  That  at  the  time  of  the  injuries  complained  of  plaintiff  was 
on  defendant's  lever  car,  and  the  same  was  in  motion ;  that  while 
he  was  on  said  car,  and  while  it  was  in  motion,  it  was  the  duty  of 
the  plaintiff  to  hold  onto  the  lever  or  some  other  part  of  said  car, 
in  order  that  he  might  remain  safely  on  said  car  while  it  was  in 
motion,  and  while  it  was  being  brought  to  a  stop ;  that  plaintiff 
negligently  failed  to  do  this,  and  by  reason  thereof  he  sustained 
the  injuries  complained  of." 

The  evidence  of  plaintiff  himself,  and  that  of  the  other  wit- 
nesses, fully  sustains  this  plea. 

(1)  We  do  not  say  that  any  actionable  negligence  was  shown, 
for  which  the  defendant  would  be  liable  in  this  case ;  but  if  such 
there  was,  the  plaintiff's  own  negligence,  as  alleged  in  the  plea, 
concurred  with  that  alleged  in  the  complaint  and  proximately  con- 
tributed to  the  injuries  complained  of,  and  hence  prevented  a 
recovery  in  this  action;  no  wantonness  or  willful  injury  being 
relied  upon. 

(2)  The  plaintiff  himself  knew  it  to  be  dangerous  to  ride  on 
the  car  without  holding  on,  when  it  was  in  motion.  He  says  that 
on  the  occasion  in  question  he  was  warned  to  hold  on,  and  that  he 
failed  to  do  so,  and  in  consequence  thereof  fell,  when  the  car  was 
stopped  or  its  speed  reduced  by  the  application  of  the  brakes.  His 
negligence  in  this  respect  was  shown  without  dispute,  and  there 
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is  no  doubt  that  it  proximately  contributed  to  his  injuries.  It  is 
true  that  plaintiff  did  testify  that  his  brother  told  him  to  "turn 
loose,"  but  he  subsequently  admitted  that  his  brother  told  him  to 
"quit  pulling."  Even  if  this  evidence  had  been  in,  there  was  no 
count  in  the  complaint  which  sought  to  recover,  under  subdivision 
3  of  the  Employers'  Liability  Act,  for  injury,  the  consequence  of 
obeying  an  order  of  a  superior,  or  an  order  of  a  superior  servant. 
The  only  counts  of  the  complaint,  which  went  to  the  jury  and 
which  there  was  any  tendency  of  the  evidence  to  support,  were 
drawn  under  subdivisions  2  and  5  of  that  act.  These  counts  were 
probably  defective,  but  no  ground  of  the  demurrer  poiilted  out 
the  particular  infirmity. 

It  follows  that  the  several  affirmative  charges  should  have 
been  given  for  defendant  as  requested. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Whatley  v.  Muscogee  Bank. 

AssumiMsit. 

(Decided  November  16, 1916.    72  South.  1018.) 

BiUs  and  Notes;  Defenses;  Pleading:. — Where  the  complaint  based  on  a 
promissory  note  did  not  contain  words  of  negotiability,  such  as  payable  to 
"order"  and  ''bearer,"  and  the  pleas  set  up  fraud  and  failure  and  want  of 
consideration,  a  replication  alleging  that  plaintiff  was  an  innocent  purchaser 
for  value  and  without  notice,  was  bad  on  demurrer,  unless  it  went  further 
and  showed  that  the  note,  the  basis  of  the  suit,  was  a  negotiable  note. 

Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  LUM  Duke. 

Assumpsit  by  the  Muscogee  Bank  against  L.  A.  Whatley. 
Judgment  for  plaintiff  and  defendant  appeals.  Transferred  from 
Court  of  Appeals  under  Acts  1911,  p.  449,  §  6.  Reversed  and 
remanded. 

The  complaint  declared  simply  on  a  promissory  note.  The 
pleas  set  up  failure  and  want  of  consideration,  and  that  the  note 
was  secured  under  false  and  fraudulent  pretenses,  the  facts  bein^ 
therein  set  out.    The  replication  set  up  that  Muscogee  Bank  was 
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a  general  banking  institution  engaged  in  a  general  banking  busi- 
ness, and  that  it  purchased  the  note  sued  on  in  the  general  course 
of  business,  and  before  maturity  for  a  valuable  consideration, 
and  without  notice  of  the  matters  set  up  by  the  pleas.  The  fifth 
demurrer  was  that  each  replication  failed  to  show  that  the  note 
sued  on  was  a  commercial  note  and  governed  by  the  law  mer- 
chant. 

Smith  &  Watkins,  for  appellant.  Berrien  T.  Phillips,  for 
appellee. 

SAYRE,  J. — The  complaint  does  not  allege  that  the  note  sued 
upon  contained  negotiable  words,  that  is,  was  made  payable  to 
"order"  or  "bearer,"  and,  for  aught  there  appearing  it  was  non- 
negotiable.— Code,  §§  4958,  4665,  4966 ;  7  Cyc.  606.  To  avoid  the 
defenses  stated  in  the  several  special  pleas,  it  was  necessary  that 
the  replications  should  show  the  negotiability  of  the  note. — 14 
Enc.  PI.  &  Pr.  518,  525.  The  fifth  ground  of  demurrer  to  the 
special  replications  should  have  been  sustained. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Naylor  Lumber  Co.  v.  American  Tie  &  Timber  Co. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  12.) 

Sales;  Requisites;  Terms  of  Off  en — ^A  contract  under  which  defendant 
agreed  to  take  at  a  stipulated  price  as  many  cross  ties  of  certain  dimensions 
as  plaintiff  could  accumulate  at  M.  in  12  months,  being  an  executory  contract 
and  void  for  uncertainty,  the  number  of  ties  not  being  stated,  and  amounting 
to  no  more  than  an  offer  to  buy  all  ties  delivered  by  plaintiff  at  M.,  subject 
to  inspection  before  acceptance,  became  binding  on  defendant  only  when 
there  was  an  appropriation  of  a  definite  number  of  ties  to  the  contract  by 
such  delivery,  and  until  the  ties  were  so  assembled,  either  party  could  with- 
draw from  the  undertaking  without  legal  responsibility  to  the  other  therefor. 

Appeal  from  Mobile  Law  and  Equity  Court. 
Heard  before  Hon.  Saffold  Berney. 
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Assumpsit  by  the  Naylor  Lumber  Company  against  the  Amer- 
ican Tie  &  Timber  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Count  14  sufficiently  appears.  Count  15  sets  out  the  contract, 
and  alleges  a  compliance  therewith  from  February  19, 1913,  until 
March  19,  1913,  at  the  date  of  the  repudiation  thereof.  It  also 
alleges  that  during  that  period  defendant  complied  with  all  the 
provisions  of  the  contract  on  its  part,  and  recognized  the  same  as 
binding.  Plaintiff  says  that  at  the  time  of  the  execution  of  said 
contract  it  was  then  and  there  understood  and  agreed  by  and  be- 
tween plaintiff  and  defendant  that  the  ties  stipulated  and  named 
in  said  contract  should  be  furnished  by  plaintiff  to  defendant  by 
plaintiff's  going  into  the  market  in  the  Moss  Point  territory  along 
the  lines  of  railway  adjoining  Moss  Point,  and  contiguous  thereto, 
and  purchasing  crossties  from  various  tie  manufacturers  and 
delivering  the  same  to  defendant;  that  it  was  then  and  there 
within  the  contemplation  of  the  parties  to  said  contract  that  the 
said  ties  stipulated  and  named  in  said  written  contract  should  be 
procured  by  plaintiff  and  furnished  to  defendant  by  means  of 
certain  subcontracts  to  be  entered  into  by  plaintiff  and  said  tie 
manufacturers  in  said  territory;  and  that  defendant  should 
finance  said  transaction  by  paying  drafts  for  the  actual  cost  of 
said  ties  in  the  manner  set  forth  in  said  contract.  And  plaintiff 
says  that  after  the  execution  of  said  written  contract  and  during 
the  entire  life  of  the  same,  plaintiff  was  ready,  able,  and  willing 
to  accumulate  at  Moss  Point,  Miss.,  under  and  pursuant  to  said 
contract  a  further  large  number,  to  wit,  400,000  ties  of  the  speci- 
fied quality  and  dimension  named,  and  that  said  cross-ties  were 
then  and  there  actually  manufactured  by  various  tie  manufac- 
turers under  and  by  virtue  of  said  aforesaid  subcontracts,  which 
said  subcontracts  plaintiff  had  then  and  there  actually  entered 
into  with  said  manufacturers,  and  said  manufacturers  stood 
ready,  able,  and  willing  to  deliver  said  ties  to  the  plaintiff  during 
the  life  of  the  aforesaid  written  contract ;  that  during  the  life  of 
said  contract  plaintiff  many  times  notified  defendant  that  it  was 
ready,  able,  and  willing  to  furnish  said  cross-ties ;  that  said  cross- 
ties  were  then  and  there  located  in  the  territory  accessible  to  said 
town  of  Moss  Point  by  rail  and  water,  and  plaintiff  was  then 
and  there  ready,  able,  and  willing  to  transport  said  ties  to  said 
town  of  Moss  Point,  and  could  have  procured  transportation  fa- 
cilities for  such  delivery,  but  that  on  said  19th  day  of  March, 
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1913,  defendant  notified  plaintiff  that  it  would  no  longer  be 
bound  by  said  contract,  and  on  said  date  and  during  the  entire 
time  covered  by  the  balance  of  said  contract  has  wholly  refused 
and  neglected  to  accept  delivery  of  said  ties  or  pay  for  the  same, 
and  plaintiff  says  that  by  defendant's  refusal  to  accept  and  pay 
for  the  400,000  ties,  plaintiff  was  damaged  as  aforesaid. 

Clark,  Brown  &  Howard,  for  appellant.  William  B.  Inge, 
for  appellee. 

SOMERVILLE,  J. — The  original  complaint  in  this  case  was 
for  breach  of  a  contract  by  which  defendant  agreed  to  take 
from  plaintiff  at  a  stipulated  price  as  many  heart  cross-ties  of 
certain  dimensions  as  plaintiff  could  accumulate  at  Moss  Point 
for  12  months  after  date. 

This  contract  is  set  out  in  full  in  the  report  of  a  former  appeal 
of  this  case  (Am,  Tie,  etc.,  Co.  v.  Naylor  Lbr.  Co.,  190  Ala.  319, 
67  South.  246),  wherein  it  was  held  that  a  complaint  based 
thereon  did  not  state  a  cause  of  action,  and  could  not  support  a 
judgment,  because  the  contract  was  void  for  uncertainty  as  to 
the  number  of  ties  to  be  delivered.  From  that  conclusion  we  see 
no  reason  for  now  departing. 

It  was  further  declared  on  that  appeal  that  if  the  complaint 
had  alleged  that  prior  to  the  time  defendant  notified  plaintiff  it 
would  not  further  perform  the  contract,  plaintiff  had  accumu- 
lated at  Moss  Point,  under  and  pursuant  to  the  contract,  a  cer- 
tain number  of  cross-ties  of  the  specified  quality  and  dimensions, 
a  substantial  cause  of  action  would  have  been  stated.  The  com- 
plaint has  now  been  amended  by  the  addition  of  several  new 
counts. 

Count  14,  after  reciting  compliance  with  the  contract  by  both 
parties  for  several  months,  and  alleging  plaintiff's  readiness  to 
continue  to  do  so  on  and.  after  defendant's  repudiation  of  the 
contract  on  March  19,  1913,  adds  the  following:  "And  the  plain- 
tiff says  that  at  the  time  of  the  execution  of  said  contract  it  was 
then  and  there  understood  and  agreed  by  and  between  the  plain- 
tiff and  the  defendant  that  the  ties  stipulated  and  named  in  said 
contract  should  be  furnished  by  the  plaintiff  to  the  defendant  by 
the  plaintiff's  going  into  the  market  in  the  Moss  Point  territory 
along  the  lines  of  railway  adjoining  Moss  Point  and  contiguous 
thereto  and  purchasing  cross-ties  from  various  tie  manufacturers 
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and  delivering  the  same  to  the  defendant;  that  it  was  then  and 
there  within  the  contemplation  of  the  parties  to  said  contract 
that  the  said  ties  should  be  procured  by  the  plaintiff  and  fur- 
nished to  the  defendant  by  means  of  certain  subcontracts  to  be 
entered  into  by  the  plaintiff  and  said  tie  manufacturers  in  said 
territory,  and  that  defendants  should  finance  said  transaction  by 
paying  drafts  for  the  actual  cost  of  said  ties  in  the  manner  set 
forth  in  said  contract;  that  at  the  time  of  the  receipt  of  said 
notice  the  defendant  would  no  longer  comply  with  its  said  con- 
tract, the  plaintiff  by  means  of  and  through  said  subcontracts, 
which  it  had  theretofore  actually  entered  into  with  said  tie  manu- 
facturers, stood  ready,  able,  and  willing  to  deliver  to  the  defend- 
ant a  large  number,  to  wit,  100,000  cross-ties,  of  the  specified 
quality  and  dimensions  set  forth  in  said  contract,  which  said  ties 
had  been  actually  manufactured  under  said  subcontracts;  that 
the  said  cross-ties  were  then  and  there  located  in  said  territory, 
and  there  was  then  and  there  accessible  to  the  plaintiff  sufficient 
and  adequate  transportation  facilities  by  means  of  which  the 
plaintiff  could  have  promptly  and  within  a  reasonable  time  have 
delivered  said  ties  to  the  defendant  at  Moss  Point  under  and  pur- 
suant to  the  aforesaid  contract,  and  the  plaintiff  then  and  there 
notified  the  defendant  of  its  readiness  and  willingness  and  of  its 
ability  to  furnish  and  deliver  to  the  said  defendant  the  aforesaid 
100,000  ties  at  Moss  Point,  but  that  on  the  19th  day  of  March, 
1913,  the  said  defendant  then  and  there  refused  to  accept  and 
to  pay  for  the  said  100,000  ties.  And  the  plaintiff  says  that  by  the 
defendant's  refusal  to  accept  and  pay  for  the  said  100,000  ties, 
the  plaintiff  was  damaged  as  aforesaid.    Wherefore  this  suit." 

The  theory  of  this  count  is  that,  if  plaintiff,  pursuant  to  an 
understanding  or  arrangement  with  defendant,  went  into  the 
market  and  contracted  with  tie  manufacturers  for  definite  quan- 
tities of  ties,  to  be  appropriated  to  his  contract  with  defendant, 
and  if  these  ties  were  actually  manufactured  and  made  ready  and 
available  for  assembly  and  delivery  at  Moss  Point — ^though  not 
actually  accumulated  there — ^this  was  such  a  performance  of  the 
contract  on  his  part,  before  notice  of  its  repudiation  by  defend- 
ant, as  to  fasten  on  defendants  a  corresponding  obligation  to 
accept  and  pay  for  such  ties;  and  that  such  repudiation  before 
their  assembly  at  Moss  Point,  the  place  of  delivery,  excused  plain- 
tiff from  the  duty  of  actually  assembling  and  tendering  them  to 
defendant  at  that  place. 
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We  liave  seen  that,  as  an  executory  contract,  the  written 
agreement  of  sale  and  purchase  was  void  and  unenforceable — ^not 
for  any  mere  ambiguity  which  might  be  explained  by  parol  evi^ 
dence,  but  for  the  inherent  and  incurable  uncertainty  of  its  sub- 
ject-matter. It  amounted  therefore  to  no  more  than  an  offer  to 
buy  all  the  ties  delivered  by  plaintiff  at  Moss  Point,  subject  to  the 
usual  inspection  before  acceptance.  This  offer  became  binding 
on  defendant  only  when,  and  to  the  extent  that,  plaintiff  executed 
the  general  agreement  l3y  assembling  a  definite  quantity  of  ties 
for  defendant's  inspection  and  acceptance  at  the  designated  place. 
Until  ties  were  so  assembled — there  being  on  appropriation  of 
them  to  the  contract — plaintiff  was  not  bound  for  their  delivery, 
and  defendant  was  not  bound  for  their  acceptance,  and  either 
party  could  withdraw  from  the  undertaking  without  legal  respon- 
sibility to  the  other  therefor. 

We  think  the  trial  court  did  not  err  in  sustaining  the  demur- 
rer to  the  fourteenth  and  fifteenth  counts,  some  of  the  grounds  of 
which  aptly  point  out  the  defects  noted. 

We  do  not  overlook  the  arguments  and  citations  of  authority 
found  in  the  brief  for  appellant,  but  will  merely  remark  that,, 
though  ingenious  and  plausible,  they  do  not  fit  the  instant  case. 

Let  the  judgment  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur* 


State  V.  Roden  Goal  Co. 

Taxation. 

(Decided  November  16,  1916.    73  South.  5.) 

1.  Taxation;  Property  Subject;  Interest  in  Land. — Every  separate  inter- 
est in  land,  such  as  minerals  or  timber,  is  subject  to  taxation  under  subdivi- 
sion 1,  §  2082,  Code  1907,  when  such  interest  is  owned  by  a  person  other  than 
the  owner  of  the  soil  or  surface. 

2.  Same. — Under  such  section  and  subdivision,  the  person  against  whom 
mineral  rights  or  property  are  assessed  for  taxation,  must  be  the  owner  at 
least  to  the  extent  of  a  freehold  interest. 

3.  Mines  and  Minerals;  Liease;  Construction. — The  lease  stated  and  con- 
strued and  held  to  create  merely  a  leasehold  interest  in  the  lessee,  which  was 
a  chattel  real,  and  did  not  convey  to  the  lessee  any  title  to  the  coal  in  situ. 
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4.  Taxation;  Statutes;  Construction. — ^A  statute  levying  a  tax  is  to  be 
strictly  construed  against  the  taxing  power. 

5.  Same;  Property  Subject;  Leasehold  Interest. — ^A  leasehold  interest  or 
estate  under  a  lease  granting  the  right  to  mine  coal  is  a  chattel  real,  and  not 
a  freehold  estate,  and  is  not  taxable  under  subdivision  1,  §  2082,  Code  1907. 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Tax  proceedings  by  the  State  of  Alabama  against  the  Roden 
Coal  Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

By  the  proceedings  in  this  case  the  state  seeks  to  tax  the  lease- 
hold interest  in  the  mineral  rights  in  certain  lands  in  Bibb  coun- 
ty, Ala.,  leased  by  the  defendant  from  the  Alabama  Mineral  Land 
Company.  The  lease  is  sought  to  be  taxed  as  escaped  property 
and  for  a  period  of  five  years  next  preceding  the  date  of  the 
institution  of  these  proceedings.  The  information  in  the  cause 
describes  the  interest  as  follows:  "The  leasehold  interest  and 
mineral  rights  in  and  to  the  land  described  in  the  notice,  and  the 
buildings  and  improvements  upon  the  surface  of  the  land." 

The  defendant  pleaded  that  a  leasehold  interest  in  lands, 
whether  in  surface  or  mineral  rights,  is  not  taxable  under  the 
laws  of  this  state.  It  was  further  pleaded,  and  proven  without 
dispute,  that  during  the  years  for  which  the  alleged  escaped 
taxes  are  claimed  the  Alabama  Mineral  Land  Company  was  the 
owner  in  fee  simple  of  the  lands  described,  both  mineral  and 
surface ;  that  that  company  duly  returned  said  lands  for  taxation, 
and  that  both  the  mineral  and  surface  interests  in  the  same  were 
assessed  for  taxation  against  the  Alabama  Mineral  Land  Com- 
pany for  each  of  the  said  years ;  that  the  taxes  were  paid  in  full 
by  said  company ;  and  that  the  defendant,  Roden  Coal  Company, 
returned  for  taxation  all  the  improvements  on  the  lands  and  paid 
in  full  the  taxes  assessed  on  said  improvements.  * 

Demurrer  to  these  pleas  was  sustained  by  the  court  below, 
the  court  holding,  in  effect,  that  notwithstanding  the  payment  of 
the  taxes  on  the  land,  including  both  mineral  and  surface  inter- 
ests and  the  payment  of  taxes  on  the  improvements,  the  naked 
right  to  go  upon  the  land  for  the  purpose  of  extracting  coal  was 
a  property  right,  and,  as  such,  subject  to  taxation. 

The  case  was  tried  on  this  theory,  and  was  submitted  to  the 
jury  for  their  determination  of  what  was  the  market  value  of 
this  leasehold  interest  for  the  purpose  of  taxation.    The  court 


Digitized  by  VjOOQIC 


197  J  OF  ALABAMA.  409 

[State  V.  Roden  Coal  Co.] 

proceeded  on  the  theory  that  the  taxable  value  of  the  interest 
sought  to  be  taxed  was  the  difference  between  the  royalty  paid 
by  the  defendant  and  the  price  which  the  defendant's  rights 
under  the  lease  would  bring  in  the  open  market.  The  jury  found 
in  favor  of  the  defendant,  and  judgment  was  entered  accord- 
ingly.   From  this  judgment  the  state  prosecutes  this  appeal. 

The  lease  contract  under  which  defendant  operated  the  mines 
begins  in  the  following  language :  "This  lease  agreement,  made 
at  Anniston,  Calhoun  county,  Ala.,  on  June  24,  1907,  by  and  be- 
tween the  Alabama  Mineral  Land  Company,  a  corporation,  les- 
sor, and  the  Roden  Coal  Company,  a  corporation,  lessee,  wit- 
nesseth:  That  said  lessor  for  the  consideration  hereinafter 
named  does  hereby  demise  and  let  to  said  lessee,  with  the  surface 
rights  described  in  Paragraph  two  (2)  of  this  lease,  the  right 
and  privilege  of  mining  coal  from  the  Clark  and  Gholson  seams 
(further  identified  as  the  two  seams  on  which  the  Roden  Coal 
Company  has  opened  slopes  during  the  year  1907),  where  said 
seams  are  in  and  under  the  following  lands,  to  wit :  [Here  fol- 
lows description  of  land.]  To  have  and  to  hold  unto  said  lessee 
for  a  term  of  nineteen  (19)  years,  four  (4)  months,  and  twenty 
(20)  days,  expiring  on  November  14,  1926,  upon  the  conditions 
and  terms  hereinafter  set  forth,  to  wit,"  etc. 

The  lease  further  provided  for  the  right  of  the  lessee  to  sink 
or  open  shafts,  slopes,  or  drifts  proper  for  the  mining  of  coal,  and 
for  the  right  to  build  railroads  for  transporting  the  coal,  and  to 
erect  houses  for  use  of  the  employees.  It  provided  that  the  lessee 
should  pay  to  the  lessor  "a  rent  or  royalty  of  eight  cents  per  ton 
of  2,000  pounds  on  all  coal  mined,  of  every  quality  and  descrip- 
tion," and  stipulated  for  the  payment  of  a  monthly  rental  of  not 
less  than  $250  per  month,  designated  as  "the  minimum  royalty 
or  rent  to  be  paid,"  and  that  said  minimum  rent  was  to  be  paid 
"whether  any  coal  has  been  mined  from  said  land  or  not."  The 
lease  further  provided  for  forfeiture  of  the  lease  by  the  lessor  for 
default  in  any  installment  of  rent,  or  for  failure  on  the  part  of  the 
lessee  to  work  said  mines  with  reasonable  diligence  or  for  their 
best  development,  or  for  any  unnecessary  damage  inflicted  upon 
the-property.  Paragraph  7  of  the  lease  prohibited  any  subletting 
or  assignments  without  the  written  consent  of  the  lessor.  By 
paragraph  8  the  lessee  agreed  that  the  mines  should  be  opened 
and  operated  in  a  skillful  manner;  that  all  entries  and  roofs 
therein  should  be  thoroughly  propped,  so  as  to  make  them  safe 
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and  convenient  for  present  and  future  mining.  The  lease  em- 
braced many  other  provisions  usual  in  contracts  of  this  character 
which  need  not  be  here  set  out. 

W.  L.  Martin,  Attorney  General,  and  Harwell  G.  Davis, 
Assistant  Attorney  General,  for  the  State.  Tillman,  Bradley  & 
Morrow,  and  E.  L.  All,  for  appellee. 

GARDNER,  J. — It  is  insisted  on  the  part  of  the  state  that 
the  leasehold  interest  of  the  Roden  Coal  Company  referred  to  in 
the  above  statement  of  facts  is  subject  to  taxation  as  an  interest 
in  land  embraced  within  the  provisions  of  subdivision  1  of  sec- 
tion 2082  of  the  Code,  which  reads  as  follows:  "Every  piece, 
parcel,  tract,  or  lot  of  land  in  this  State,  including  therein  all 
things  pertaining  to  such  land,  and  all  structures  and  other  things 
so  annexed  or  attached  thereto,  as  to  pass  to  a  vendee  by  convey- 
ance of  such  land ;  and  every  separate  or  special  interest  in  any 
land,  such  as  mineral,  timber,  or  other  interest,  when  such  inter- 
est is  owned  by  a  person  other  than  the  owner  of  the  surface  or 
soil." 

(1)  The  language  of  this  statute  is  plain  and  unambiguous. 
The  separate  interest  in  any  land,  such  as  mineral  or  timber,  is 
the  subject  of  taxation  under  the  express  words  of  the  statute, 
"when  such  interest  is  owned  by  a  person  other  than  the  owner  of 
the  surface  or  soil." 

In  discussing  a  question  of  a  character  similar  to  that  here 
under  consideration,  and  a  statute  using  the  word  "held"  instead 
of  "owned,"  the  Supreme  Court  of  West  Virginia,  in  the  case  of 
State  V.  South  Penn  Oil  Co.,  42  W.  Va.  80,  24  S.  E.  688,  said :  "In 
the  assessment  law  the  term  'property'  is  used,  not  in  the  sense 
of  the  right  of  ownership,  but  of  the  thing  owned,  which  is  listed 
for  taxation  opposite  the  name  of  the  owner.  *  *  *  The  court 
took  the  view,  in  construing  the  statute,  that  the  word  *held' 
meant  'owned,'  in  the  sense  of  at  least  freehold  ownership ;  that 
the  party  to  be  separately  assessed  must  own  the  mineral  privi- 
lege or  interest,  if  not  in  fee,  at  least  to  the  extent  of  a  freehold ; 
that  a  mere  lessee  for  years,  paying  royalty  or  rent  in  kind,  has 
a  chattel  interest;  but  that  the  entire  ownership  of  the  whole 
corpus  remains  undivided  in  the  lessor.  A  lessee,  in  the  proper 
sense,  may,  by  contract,  have  the  right  to  the  possession,  and  the 
possession,  of  the  coal,  as  a  part  *  *  *  of  the  ownership  of 
the  thing  owned  is  vested  in  him ;  and  the  statute  contemplates  a 
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case  in  which  the  other  party  has  become  the  owner  of  the  min- 
eral or  coal  and  'holds'  it  as  such  owner.  And  in  that  common^ 
law  sense,  adopted  by  the  general  assessment  law,  the  ownership 
to  be  assessed  cannot  be  divided  into  parts  less  in  quantity  than  a 
freehold.     *     *     * 

"Thus  far  we  have  endeavored  to  show  that  the  true  interpre- 
tation of  the  act  for  the  reassessment  of  real  estate  does  not  con- 
template or  require  separate  assessment  of  minerals  from  the 
land,  except  where  separate  freehold  interests  are  held  or  owned, 
for  the  purpose  is  not  to  increase  the  value  of  the  land,  and 
thereby  increase  the  taxes,  but  to  divide  the  taxation,  where  there 
is  divided  ownership ;  so  that  each  owner  may  be  assessed,  held 
liable,  and  proceeded  against  directly  by  the  state  for  his  part, 
and  no  more,  and  that  his  land  shall  not  be  returned  delinquent 
for  taxes,  and  sold  for  a  tax  on  the  coal  or  oil  which  another  man 
owns." 

The  Supreme  Court  of  Kansas,  in  the  case  of  Kansas  Co.  v. 
Board  of  Com'rs,  75  Kan.  335,  89  Pac.  750,  discussing  a  similar 
tax  provision,  reached  the  same  conclusion,  although  the  wording 
of  the  statute  was  somewhat  different.  That  court  said :  "It  is 
contemplated  that  there  shall  be  an  estate  consisting  of  what  is 
left  after  the  mineral  rights  have  been  carved  out,  and  that  there 
shall  be  an  estate  consisting  of  the  mineral  rights  which  have 
been  segregated.  The  statute  further  contemplates  that  each 
estate  must  vest  in  a  separate  person.  The  respective  proprietors 
are  called  'owners,'  and  the  estate  in  the  minerals  is  nothing  short 
of  the  right  or  title  to  the  minerals  themselves  as  they  lie  in  the 
ground.  When  such  a  state  of  affairs  exists,  the  statute  regards 
the  owner  of  the  mineral  rights  as  the  proprietor  of  a  distinct 
item  of  property  which  is  taxable  to  him,  apart  from  that  which 
is  taxable  to  the  owner  of  the  tract,  or  parcel,  or  lot  in  which  the 
minerals  are  located,  and  it  makes  provision  for  separate  lists, 
entries,  descriptions,  valuations,  etc.  The  right  or  title  to  the 
minerals,  as  the  statute  expresses  it,  is  taxed  as  realty.  The 
owner  is  charged  with  taxes  according  to  the  value  of  his  interest, 
and  the  owner  of  the  overlying  strata  is  taxed  according  to  the 
value  of  the  remaining  interest  in  the  land.  But  there  must  be  a 
severance  of  the  right  to  the  mineral  and  nonmineral  portions  of 
the  land,  respectively,  before  there  can  be  a  division  in  taxation." 

(2)  Clearly,  therefore,  under  the  very  language  of  the  stat- 
ute, according  to  sound  principles,  and  in  harmony  with  these 
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well-considered  cases,  the  person  against  whom  the  mineral  rights 
of  the  property  are  assessed  for  taxation  must  be  the  owner,  at 
least  to  the  extent  of  a  freehold  interest.  Indeed,  this  proposition 
does  not  seem  to  be  converted  by  counsel  for  the  state  in  their 
brief ;  but  their  argument  is  based  upon  the  theory  that  by  such 
contract  there  has  been  vested  in  the  Roden  Coal  Company  an 
estate  in  the  coal  in  the  mine  leased,  a  proper  subject  of  taxation. 

The  lease  under  which  the  Roden  Coal  Company  operated 
this  mine  was  for  a  term  of  19  years,  and  stipulated  for  the  pay- 
ment by  the  lessee,  as  rent  or  royalty,  of  8  cents  per  ton  on  all 
coal  of  every  quality  mined,  and  the  payment  of  $250  per  month 
as  the  minimum  rent.  It  is  termed  a  lease  by  the  parties,  and 
contains  many  provisions  of  forfeiture  on  the  part  of  the  lessee, 
such  as  default  in  payment  of  any  installment,  or  failure  on  the 
part  of  lessee  to  work  the  mine  with  reasonable  diligence,  and 
like  matters.  Therfe  is  no  provision  indicating  the  conveyance  of 
any  present  interest  in  the  coal,  and  no  words  of  "bargain  and 
sale." 

Contracts  concerning  mineral  rights  have  been  the  subject  of 
frequent  discussion  by  several  of  the  courts  of  last  resort  in  re- 
cent years.  In  the  case  of  Harvey  Coal  Co.  v.  Dillon,  59  W.  Va. 
605,  53  S.  E.  928,  6  L.  R.  A.  (N.  S.)  628,  636,  637,  the  Supreme 
Court  of  West  Virginia  has  treated  the  subject  and  reviewed 
many  of  the  authorities.  The  opinion  quotes  many  definitions 
applicable  to  the  question  here  under  consideration,  such  as :  "A 
'freehold  interest'  is  an  estate  for  life  or  in  fee;  a  'chattel  real* 
for  a  less  estate.  *  *  *  Bouvier's  Law  Dictionary  says: 
'Real  chattels  are  interests  which  are  annexed  to  or  concern  real 
estate ;  as  a  lease  for  years  of  land.' " 

Speaking  of  leases  of  this  character,  the  opinion  proceeds: 
"The  statute  charged  land  only  to  the  freehold  owner.  Just  as  I 
have  once  said  above,  in  this  case  the  coal  company  has  right  of 
possession  of  the  coal  and  of  the  land  to  mine  that  coal,  but  no 
title  to  the  very  coal  or  land — only  a  right  to  coal  in  connection 
with  the  intangible  right  to  produce  coal,  to  make  it  personal 
property  for  market.  These  leases,  in  their  plain  import,  mean 
that  the  surface  owner  owns  the  whole  land  and  everything  in 
place  in  it,  and  that  the  lessee  simply  has  a  usufructuary  right 
in  connection  with  the  land,  right  to  use  the  land  for  a  purpose, 
a  terminable  right,  which  may  be  long  or  short  in  years ;  that  is, 
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a  mere  chattel  real,  issuing  out  of  lands,  but  constituting  a  dis- 
tinct estate,  a  valuable  one  as  property,  and  which  is  property, 
and  therefore  taxable,  if  the  state  see  proper  to  do  so.  It  must  be 
a  mere  leasehold,  a  chattel  real.  Not  being  a  freehold,  and  being 
incorporeal,  a  mere  right  to  use  the  land  for  a  purpose,  what  can 
it  be  but  a  leasehold  for  years?  It  must  be  something  in  the  legal 
eye.    It  cannot  be  nondescript." 

In  discussing  some  of  the  Pennsylvania  cases  in  which  it  was 
held  that  the  grantee  acquired  title  to  the  coal  in  situ,  it  was 
pointed  out  that  the  contracts  there  under  review  by  that  court 
vested  a  present  interest  in  the  grantee  or  lessee  in  the  mineral. 
The  opinion  quotes  from  the  Court  of  Appeals  of  New  York  in 
the  case  of  Genet  v.  D.  &  H.  Canal  Co.,  136  N.  Y.  593,  32  N.  E. 
1078,  19  L.  R.  A.  127,  as  follows :  "Whatever  we  may  think  of 
the  general  doctrine,  one  thing  about  it  is  quite  obvious;  it  ap- 
plies to  a  case,  and  only  to  a  case,  in  which  by  the  terms  of  the 
agreement,  and  in  contemplation  of  the  parties,  the  whole  body 
of  the  coal,  considered  as  of  cubical  dimensions,  and  capable  of 
descriptive  separation  from  the  earth  above  and  around  it,  *  *  * 
and  as  it  lies  in  its  place,  is  absolutely  and  presently  conveyed. 
The  thing  sold  must  be  such  that  it  can  be  identified  as  land,  and 
severed  as  land  from  the  estate  of  which  it  forms  a  part.  Every 
case  upholding  the  doctrine  which  I  have  been  able  to  examine 
has  that  marked  characteristic." 

A  discussion  here  of  such  contracts,  and  of  cases  holding  that 
these  contracts  create  merely  a  leasehold  interest  denominated  a 
"chattel  real,"  and  of  cases  holding  that  they  convey  a  present 
estate  or  interest  in  the  coal  in  situ,  could  add  nothing  of  value 
to  what  has  been  written  in  the  numerous  cases  involving  ques- 
tions of  this  character. 

(3)  The  above-cited  case  of  Harvey  Coal  Co,  v.  Dillon  clearly 

demonstrates,  and  to  our  satisfaction,  that  the  lease  contract  here 

'  under  consideration  created  merely  a  leasehold  interest  in  the 

lessee,  a  chattel  real,  and  did  not  convey  to  the  lessee  any  title  to 

the  coal  in  situ. 

The  situation  is  well  summarized,  in  our  opinion,  by  the 
Supreme  Court  of  Connecticut  in  Appeal  of  Sanford,  75  Conn. 
590,  54  Atl.  739,  where  there  is  found  the  following  language: 
"The  instruments  by  which  these  several  estates  or  interests  in 
minerals  are  created  are  frequently,  without  distinction,  called 
'mining  leases,'  and  the  numerous  decisions  as  to  the  respective 
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titles  conveyed  by  them  are  not  entirely  harmonious.  Their  legal 
effect  is  to  be  determined  not  so  much  by  the  name  given  to  them, 
or  the  technical  terms  employed  in  them,  as  by  ascertaining  from 
the  entire  language  of  each  instrument  the  real  intention  of  the 
parties,  by  applying  to  it  the  ordinary  rules  governing  the  con- 
struction of  written  conveyances.  When  it  clearly  appears  from 
the  language  of  the  instrument  that  it  was  intended  to  convey  at 
a  fixed  price  the  whole  or  a  specified  part  of  the  unmined  minerals 
in  a  described  tract  of  land,  it  is  generally  held  that  an  absolute 
ownership  in  fee  of  such  minerals  in  place  vests  in  the  grantee 
immediately  upon  the  delivery  of  the  conveyance,  and  in  some 
cajes,  particularly  in  Pennsylvania,  it  has  been  so  held  when  the 
conveyances  took  the  form  of  leases  for  a  term  of  years.    *    *    * 

"Instruments  which  only  give  a  right  or  privilege  of  entering 
upon  land  for  the  purpose  of  mining  and  removing  the  minerals 
therefrom  are  held  to  convey  no  title  to  or  property  in  the  min- 
erals themselves  while  in  the  ground,  and  to  create  no  greater 
interest  in  land,  even  though  that  interest  be  real  estate,  than  an 
incorporeal  right  to  mine,  with  a  title  in  the  minerals  after  they 
have  been  removed  by  the  grantee.     ♦     *     * 

"The  weight  of  authority  clearly  is  that  an  instrument  which 
purports  to  convey  certain  land  at  a  fixed  rent,  for  a  term  of 
years,  for  the  purpose  of  mining,  or  with  the  privilege  of  mining 
during  the  term,  or  which  grants  merely  the  right  or  privilege 
to  mine  for  a  term  of  years  upon  described  land,  conveys  no 
greater  estate  in  the  land  or  the  minerals  in  place  than  a  chattel 
interest.  *  *  *"  in  the  case  of  Denniston  v.  Haddock,  200 
Pa.  426,  50  Atl.  197,  "Mitchell,  J.,  in  speaking  of  some  of  the 
earlier  Pennsylvania  decisions,  says  that  *the  expression  that  a 
conveyance  of  coal  in  place,  even  by  a  lease  for  a  limited  term, 
is  a  sale,  is  inaccurate  as  a  general  proposition  of  law,  and  unfor- 
tunate from  its  tendency  to  mislead,'  and  that  'the  rules  appli- 
cable to  sales  are  not  to  be  applied  indiscriminately  to  such  instru- 
ments, but  each  is  to  be  construed,  like  any  other  contract,  by  its 
own  terms.'  A  collection  of  cases  regarding  questions  of  title  to 
minerals  under  conveyances  of  different  characters  may  be  found 
in  chapter  2  of  Barringer  &  Adams  on  Law  of  Mines  &  Mining.'^ 

And  in  speaking  of  the  lease  there  under  consideration,  some- 
what similar  to  that  here  involved,  the  Connecticut  court  said : 
"By  these  provisions  the  lessee  does  not  pay  any  sum  for  the  gar- 
nets in  place,  but  pays  a  fixed  annual  rent  for  the  property. 
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whether  he  mines  the  garnets  or  not,  with  the  right  to  remove 
the  minerals  only  during  the  terms,  which  may  be  forfeited  for 
nonpayment  of  rent  or  terminated  by  the  lessee  after  two  years. 
No  quarries  or  mines  were  conveyed,  for  none  existed  when  the 
leases  were  executed.  It  is  not  claimed  that  the  lessee  took  any 
greater  interest  in  the  land,  apart  from  the  minerals,  than  an 
estate  for  years.  In  so  far  as  these  instruments  convey  an  inter- 
est in  land,  they  are  either  grants  of  an  incorporeal  right  to  mine 
for  a  term  of  years,  the  title  to  the  minerals  to  vest  in  the  grantee 
only  after  they  have  been  removed  by  him,  or  they  are  leases  of 
the  described  land  for  a  term  of  years,  with  the  added  right  of 
mining  during  the  term  of  the  lease.  In  either  case  the  interest 
of  the  grantee  or  lessee  in  either  the  land  or  minerals  is  but  a 
chattel  interest,  and  when  created  by  contract,  as  this  was,  it  is 
not  such  an  interest  in  land  as,  under  our  statutes,  is  taxable  as 
the  property  of  Behr  &  Co." 

In  Coolbaugh  v.  Lehigh,  etc.,  Co.,  213  Pa.  28,  62  Atl.  94,  4 
L.  R.  A.  (N.  S.)  207,  the  Supreme  Court  of  Pennsylvania  cites 
several  cases  of  that  state,  and  qualifies  some  of  the  language 
used  in  the  former  decisions  of  that  court.  Many  authorities 
touching  the  question  under  consideration,  with  comments  there- 
on, are  cited  in  the  note  to  the  Coolbaugh  Case.  Other  cases  in 
point  are  cited  in  note  to  the  case  of  Wolfe  Co,  v,  Beckett,  127  Ky. 
252, 105  S.  W.  447, 17  L.  R.  A.  (N.  S.)  688.  See,  also,  Bd.  Super- 
visors  V.  Imperial  N.  S.  Co.,  93  Miss.  822,  47  South.  177,  17  L.  R. 
A.  (N.  S.)  693,  and  note;  AsAe  Carson  Co.  v.  State,  138  Ala.  108, 
35  South.  38 ;  Kennedy  Stave  Co.  v.  Sloss-S.  S.  &  I.  Co.,  137  Ala. 
401,  34  South.  372. 

We  conclude  that  the  interest  of  the  lessee,  under  the  contract 
referred  to  in  the  above  statement,  of  facts,  was  a  leasehold  inter- 
est, a  chattel  real,  and  that  the  lessee  was  therefore  not  the 
"owner"  of  the  coal  in  situ  within  the  meaning  of  the  language  of 
subdivision  1  of  Code,  §  2082. 

Counsel  for  the  state  appear  to  base  their  entire  reliance  on 
the  case  of  Freeman  v.  State,  115  Ala.  208,  22  South.  560,  which 
decision  seems  to  have  been  without  citation  or  comment  in  any 
of  our  subsequent  cases.  The  authorities  cited  herein  clearly 
show  that  the  question  of  what  estate  or  interest  is  granted  in 
these  mining  contracts  is  not  to  be  settled  by  any  one  particular 
rule,  but  that  every  such  instrument  is  to  be  construed  like  any 
other  contract — ^by  its  own  terms  to  carry  out  the  intent  of  the 
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parties.  In  the  Freeman  Case  it  appears  that  the  timber  to  be  cut 
on  the  land  therein  described,  was  specified  as  that  of  certain 
dimensions,  and  ascertained  to  be  a  certain  number  of  feet,  and 
was  to  be  paid  at  $1  per  1,000  feet.  In  payment  thereof  the  pur- 
chasers— for  such  it  seems  they  were  in  fact — ^were  to  execute 
their  notes  for  the  estimated  amount  of  the  timber,  payable  in  12, 
18,  and  24  months  from  date,  with  interest  at  6  per  cent.  The 
notes  were  to  be  indorsed  by  certain  named  persons.  The  con- 
tract there  under  consideration  is  not  set  out  in  full  in  the  report 
of  that  case,  but  the  facts  above  stated,  constituting  the  essential 
elements  of  the  contract,  can  be  readily  seen  to  support  the  con- 
clusion that  it  was  the  intention  of  the  parties  to  convey  a  present 
interest  in  the  timber  standing  on  the  land.  While  the  contract 
provided  a  period  of  8  years  in  which  the  purchasers  could  cut 
the  timber  from  the  land,  yet  under  its  terms  the  whole  of  the 
purchase  price  was  to  be  paid  within  2  years,  and  a  large  portion 
thereof  within  less  time.  The  notes  to  be  executed  for  the  pur- 
chase price  were  to  be  indorsed  by  persons  with  whose  solvency, 
it  is  but  natural  to  presume,  the  grantor  was  entirely  satisfied, 
and  might  therefor  be  considered  as  cash  or  as  notes  easily  nego- 
tiable for  cash.  The  Freeman  Case  is  commented  on  by  the 
author  of  the  note  to  the  case  of  Board  of  Supervisors  v.  Imperial 
N.  S.  Co.,  supra,  as  being  in  conflict  with  the  subsequent  case  of 
Ashe  Carson  v.  State,  supra.  The  latter  case  dealt  with  a  mere 
lease  for  a  number  of  years  of  certain  pine  timber  for  turpentine 
purposes.  The  two  cases  are,  in  our  opinion,  easily  distinquish- 
able;  and  we  are  unable  to  see  any  conflict  between  them.  We 
therefore  hold  that  the  case  of  Freeman  v.  State  does  not  militate 
against  the  conclusion  reached  in  the  instant  case. 

The  undisputed  evidence  in  the  record  discloses  that  the 
entire  body  of  land,  including  the  surface  and  minerals,  was 
assessed  for  taxes  against  the  Alabama  Mineral  Land  Company, 
as  the  owner  in  fee  simple,  and  that  the  improvements  placed  on 
the  land,  such  as  houses,  etc.,  were  assessed  against  the  defend- 
ant, the  Roden  Coal  Company,  and  that  these  taxes  have  been 
paid  for  the  years  involved  in  this  proceeding.  The  lower  court 
recognized  this  in  its  charge  to  the  jury,  but  held  that  the  mere 
right  of  the  defendant  to  mine  this  coal  was  a  property  right  and 
subject  to  taxation  under  the  law  of  this  state.  That  this  lease- 
hold interest  is  property,  a  chattel  real,  we  think,  was  clearly 
pointed  out  by  the  West  Virginia  Supreme  Court  in  the  case  of 
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Harvey  Coal  Co.  v.  DiUon,  supra.  Such  a  right,  however,  is  in 
the  nature  of  personal  property.  In  the  DiUon  Case  it  was  clearly 
demonstrated  that  such  leasehold  estate  constitutes  not  only  prop- 
erty, but  a  very  valuable  property,  in  that  state.  The  opinion 
there  discloses  that  the  question  of  taxation  became  one  of  great 
agitation  in  the  state  of  West  Virginia,  resulting  in  the  appoint- 
ment of  a  special  committee  to  revise  the  tax  laws ;  and  that,  as 
the  result,  the  I/egislature  did  revise  the  laws  so  as  to  include  in 
the  specification  of  property  to  be  taxed  chattels  real,  to  the  end 
that  these  valuable  leasehold  interests  in  minerals  in  that  state 
might  be  assessed  for  taxation. 

(4)  Under  the  general  rule,  which  is  recognized  by  our  au- 
thorities, a  taxation  statute  is  one  which  is  to  be  strictly  con- 
strued against  the  state. — Ashe  Carson  v.  State,  supra. 

(5)  We  have  no  statute,  so  far  as  we  are  advised,  which  has 
attempted  to  tax  leasehold  estates,  chattels  real.  That  they  con- 
stitute valuable  property  and  may  be  made  the  subject  of  taxation 
is  clearly  demonstrated  in  the  DiUon  Case.  This,  however,  is  a 
matter  properly  addressed  to  the  lawmaking  body  of  the  state, 
and  not  to  the  judiciary.  The  lawmaking  power  has  not  seen  fit 
to  make  such  interests  the  subject  of  taxation  in  this  state. 

It  is  not  insisted  by  counsel  for  the  state  that  such  leasehold 
interests  are  taxable  under  any  other  statutory  provisions  than 
the  one  above  quoted,  relating  to  real  estate  or  separate  interests 
therein. 

Our  conclusion  is  that  the  leasehold  interest  of  the  defendant 
coal  company  was  not  the  subject  of  taxation.  It  therefore  be- 
comes unnecessary  to  give  consideration  to  any  other  question 
presented  on  this  appeal. 

It  results  that  the  judgment  must  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 
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Bowen  v.  Hamilton. 

Trover. 

(Decided  November  16,  1916.    73  South.  5.) 

1.  Charge  of  Court;  Directing  Verdict. — ^The  defendant  is  not  entitled  to 
have  a  verdict  directed  unless  there  is  no  evidence  tending  to  establish  plain- 
tifTs  case,  since  the  sufficiency  of  the  evidence  is  not  for  the  court  where 
there  are  conflicting  tendencies,  but  should  be  submitted  to  the  jury. 

2.  Trover  and  Conversion. — Under  the  evidence  in  this  case,  it  was  for 
the  jury  to  determine  whether  plaintiff  should  recover  for  the  fifty  bushels 
of  corn  alleged  to  have  been  converted. 

Appeal  from  Elmore  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 

Trover  by  S.  I.  Hamilton  against  F.  L.  Bowen.     Judgnient 
for  plaintiff  and  defendant  appeals.    Affirmed. 
Transferred  from  Court  of  Appeals. 

J.  M.  Holly,  for  appellant.    T.  G.  Hilyer,  for  appellee. 

THOMAS,  J. — The  suit  is  for  the  wrongful  taking  and  the 
conversion  of  50  bushels  of  corn,  to  which  the  plaintiff  claimed 
title  and  right  of  possession  under  a  mortgage  given  by  H.  C. 
Black  to  plaintiff,  of  due  date  September  15, 1913.  The  mortgage 
contained  the  following  clause :  "And  to  secure  the  above  obliga- 
tion when  same  becomes  due  the  said  H.  C.  Black  hereby  sell  and 
convey  unto  the  said  S.  I.  Hamilton  entire  crop  of  corn,  cotton, 
cotton  seed,  oats,  wheat,  peas,  potatoes,  sugar  cane,  and  all  other 
agricultural  products  grown  and  raised  by  and  all  right,  title, 
and  interests  in  said  crops  grown  by  tenants  under  me,  or  coten- 
ants  with  me  in  Elmore  county,  Alabama,  during  the  year  1913. 
♦  *  *  And  it  is  expressly  agreed  that  no  power  shall  be  given 
me  to  dispose  of  the  above  property,  or  any  part  thereof,  without 
the  written  consent  of  the  owner  of  this  mortgage.  To  have  and 
to  hold  to  the  said  S.  I.  Hamilton,  heirs  and  assigns  forever." 

The  plaintiff's  evidence  was  such  as  would  warrant  the  jury 
in  inferring  that  the  mortgage  was  due ;  that  defendant  admitted 
to  plaintiff  that  the  mortgagor  sold  him  some  corn  raised  in  the 
year  1913;  that  the  com  was  raised  by  mortgagor  in  Elmore 
county ;  that  the  corn  was  at  the  time  worth  90  cents  per  bushel ; 
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that  demand  was  made  on  defendant  for  the  same;  but  that  it 
was  not  delivered  up,  nor  payment  made  therefor  to  the  plaintiff. 
The  evidence  further  showed  the  recordation  of  defendant's 
mortgage  on  Black's  crop  grown  for  that  year,  subsequent  to  the 
recordation  of  plaintiff's  mortgage. 

There  was  evidence  from  which  the  jury  might  infer  that  44 
bushels  of  the  com  in  question,  grown  by  Black  in  Elmore 
county  in  the  year  1913,  was  by  the  defendant  taken  and  con- 
verted, to  the  plaintiff's  damage. 

(1)  The  affirmative  charge  can  be  given  at  the  defendant's 
request  only  when  there  is  no  evidence  which  tends  to  establish 
the  plaintiff's  case.  It  is  not  for  the  court  to  judge  of  the  suf- 
ficiency of  the  evidence,  nor  to  decide  which  of  conflicting  tend- 
encies of  the  evidence  should  be  adopted  by  the  jury. — McCor- 
mack  Co.  v.  Lowe,  151  Ala.  313,  44  South.  47 ;  M .,  /.  &  K.  C.  R.  R. 
Co.  V.  Bromberg,  141  Ale.  258,  37  South.  395 ;  Tobler  v.  Pioneer 
M.  &  M.  Co.,  166  Ala.  517,  52  South.  86 ;  Shipp,  et  al.  v.  Shelton, 
193  Ala.  658,  69  South.  102 ;  Amerson  v.  Corona  C.  &  I.  Co.,  194 
Ala.  175,  69  South.  601. 

(2)  There  was  no  error  in  refusing  the  affirmative  charge 
requested  by  defendant. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ.,  concur. 


Ex  Parte  State,  in  re  Brooms  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  October  19,  1916.    73  South.  36.) 

1.  Indictment  and  Information;  Joinder  of  Counts;  Election* — ^The  provi- 
sion of  §  7151,  Code  1907,  does  not  affect  the  doctrine  of  election,  the  doctrine 
remaining  the  same  whether  several  offenses  be  charged  in  one  count,  or  in 
different  counts,  provided  the  indictment  as  a  whole  only  attempts  to  charge 
one  act  wMch  may  constitute  one  or  more  of  several  offenses,  and  an  indict- 
ment thereunder  charges  one  wrongful  act  as  one  or  the  other  of  two  or  ' 
more  offenses,  and  not  the  commission  of  all  the  offenses  named  in  the  alter- 
native. 

2.  Same;  Different   Offenses;  Election. — ^Where  an  indictment  charges 
several  different  acts,  each  of  itself  an  offense,  there  can  be  no  election  as  to 
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which  count  the  state  will  proceed  upon  for  a  conviction,  but  in  such  a  case, 
the  state  may  proceed  to  a  conviction  under  each  and  all  acts  if  it  can  make 
the  proof. 

3.  Same;  Separate  Counts;  Election. — Where  only  one  transaction  is 
alleged,  whether  in  separate  or  alternative  counts,  the  defendant  should  not 
be  put  on  trial  as  to  a  transaction  not  charged,  but  the  prosecution  should  be 
confined  to  proof  of  the  transaction  charged,  although  evidence  presenting  it 
in  different  phases  is  allowable  under  the  allegation. 

4.  Criminal  Law;  Verdict;  Aider  by  Extrinsic  Facts. — A  verdict  cannot 
be  aided  by  intendment  or  by  reference  to  extrinsic  facts,  as  it  becomes  the 
act  of  the  court  and  not  that  of  the  jury. 

6.  Same;  Election;  Discretion. — ^The  doctrine  of  election  in  misdemeanor 
cases  is  largely  discretionary  with  the  trial  court,  but  this  discretion  is  judi- 
cial and  reviewable  on  appeal. 

6.  Indictment  and  Information;  Joinder  of  Counts;  Election. — ^The  pur- 
pose of  joining  several  counts  in  the  indictment,  or  of  charging  several  of- 
fenses in  the  alternative  in  one  count,  authorized  by  §  7151,  Code  1907,  is  to 
allow  proof  under  each  or  all  of  the  counts,  or  alternative,  and  thus  avoid  the 
doctrine  of  election  to  that  extent. 

7.  Same;  Proof, — ^Where  several  counts  or  several  alternatives  refer  to 
but  one  transaction,  and  are  intended  to  meet  different  phases  of  the  evi- 
dence, proof  of  transaction  not  charged  or  intended  to  be  charged,  is  not  per- 
missible. 

8.  Same;  Single  Count;  Election;  Proof. — ^Where  there  is  but  one  count 
charging  a  single  offense,  the  law  presumes  that  defendant  comes  to  trial 
prepared  to  meet  the  single  charge,  and  the  state,  having  once  elected,  will 
not  be  permitted  to  introduce  evidence  of  another  and  different  offense. 

9.  Same. — ^Where  the  indictment  charges  an  offense  committed  by  differ- 
ent means,  or  with  different  intent  in  the  alternative,  or  where  the  offenses 
are  such  that  they  may  be  joined  in  different  counts  in  the  same  indictment, 
the  defendant  is  fully  informed  of  the  charges,  and  the  doctrine  of  Section 
does  not  apply  until  there  has  been  an  election  by  the  state  under  each  alter- 
native charge  or  separate  count. 

10.  Same. — The  court  will  not  exercise  its  power  to  compel  an  election  nn- 
less  it  appears  either  from  the  indictment  or  the  evidence  that  an  attempt 
was  made  to  convict  defendant  on  two  or  more  offenses  growing  out  of  sei>- 
arate  and  distinct  transactions. 

Certiorari  to  Court  of  Appeals. 

Application  by  the  State  of  Alabama  for  certiorari  to  the 
Court  of  Appeals  to  review  and  revise  the  judgment  of  said  court, 
reversing  and  remanding  the  appeal  of  Hugh  Brooms  against  the 
State,  15  Ala.  App.  72  South.  691.    Application  denied. 

William  L.  Martin,  Attorney  General,  and  Harwell  G. 
Davis,  Assistant  Attorney  General,  for  the  State.  Baldwin  & 
Murphy,  for  appellee. 
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ANDERSON,  C.  J.— I  think  that  the  holding  of  the  Court  of 
Appeals  is  correct,  and  the  writ  should  be  denied.  I  think  that, 
when  an  indictment  contains  several  counts,  there  would  be  no 
election  and  proof,  and  a  conviction  can  be  had  under  each  count. 
When,  however,  an  indictment  contains  a  single  count  and  a 
single  charge,  there  cannot  be  proof  of  but  one  offense,  but  if  in  a 
single  count  several  offenses  are  charged  in  the  alternative,  or 
the  same  offense  is  alternatively  charged  as  having  been  com- 
mitted in  different  ways,  there  may  be  proof  of  each  alternative, 
but  after  the  state  closes  its  evidence  the  defendant  can  require 
an  election  as  to  the  alternative  upon  which  it  will  seek  a  convic- 
tion.— Scruggs  v.  State,  111  Ala.  60, .20  South.  642. 

MAYFIELD,  J. — (concurring). — I  concur  in  denying  the  ap- 
plication of  the  state  for  certiorari  in  this  case,  but  do  not  desire 
to  commit  myself  to  the  proposition  that  the  defendant,  in  all 
cases  in  which  he  is  properly  charged  with  several  misdemeanors 
m  the  alternative,  in  one  count  of  the  indictment,  has  the  right 
to  require  the  state  to  elect  as  to  which  of  the  offenses  so  charged 
it  will  seek  a  conviction. 

(1-3)  Section  7151  of  the  Code  authorizes  two  or  more  of- 
fenses to  be  so  charged  in  one  count ;  while  at  common  law  each 
count  was  required  to  state  but  one  offense,  though  several  of- 
fenses of  the  same  character  could  be  joined  in  one  indictment. 
The  statute,  however,  does  not  affect  the  doctrine  of  election ;  it 
remains  the  same  whether  several  offenses  be  charged  in  one 
count  or  in  different  counts,  provided,  however,  the  indictment  as 
a  whole  only'attempts  to  charge  one  act,  which  may  constitute  one 
or  more  of  several  offenses.  Where  an  indictment  charges  sev- 
eral different  acts,  and  each  of  itself  constitutes  an  offense,  then 
there  can  be  no  election  as  to  which  count  the  state  will  proceed 
upon  for  a  conviction ;  but  the  state  in  such  case,  having  charged 
several  offenses,  and  charged  that  each  was  based  on  different 
facts  or  acts,  may  proceed  to  conviction  under  each  and  all,  if  it 
can  produce  the  proof.  No  such  offenses  can  be  charged  in  one 
count,  and  an  attempt  to  do  so  would  render  the  indictment  bad 
on  demurrer.  The  statute  only  authorizes  two  or  more  to  be 
charged  in  one  count,  in  the  alternative,  not  in  the  conjunctive. 
An  indictment  under  the  statute  charges  one  wrongful  act  or 
transaction,  but  charges  that  it  was  one  or  the  other  of  two  or 
more  offenses,  not  that  it  was  all  of  the  offenses  named  in  the 
alternative,  that  was  committed.    In  such  case,  if  the  state  at- 
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tempts  to  prove  more  than  one  separate  and  distinct  transaction, 
and  seeks  a  conviction  as  for  all  this  is  not  allowable;  but  the 
defendant  may  require  the  state  to  elect  as  for  which  transaction 
it  will  seek  a  conviction.  This  for  the  reason  that  only  one  trans- 
action was  alleged,  and  it  was  alleged  to  constitute  one  or  the 
other  of  the  offenses  charged  in  the  alternative.  It  was  not 
alleged  that  all  were  committed,  but  one  of  the  several.  The 
allegations  in  such  cases  are  like  those  where  the  indictment  con- 
tains several  counts,  but  each  count  describes  or  refers  or  relates 
to  but  one  transaction,  and  the  several  counts  are  so  framed  as 
to  meet  the  various  phases  or  tendencies  of  the  evidence  as  to  the 
transaction  alleged.  Several  counts  in  such  cases  are  to  some 
extent  unlike  those  where  several  distinct  and  separate  transac- 
tions are  alleged  or  described  in  separate  counts,  each  charging 
not  only  a  separate  crime,  but  a  separate  and  distinct  transac- 
tion. In  such  case  the  prosecution,  of  course,  could  offer  evi- 
dence as  to  each  transaction,  though  separate  and  disconnected, 
but  could  not  have  a  conviction  as  for  several  offenses ;  but  if  only 
one  transaction  is  alleged  or  indicted,  whether  in  separate  counts 
or  in  alternative  counts,  only  the  one  indicted  should  be  inquired 
into ;  the  defendant  ought  not  to  be  put  on  trial  as  to  a  transaction 
or  matter  of  which  he  was  not  charged.  In  such  case  the  prose- 
cution ought  to  be  confined  to  proof  of  one  transaction,  because 
only  one  is  charged ;  but  evidence  which  presents  it  in  different 
phases  ought  to  be  allowed,  because  it  is  so  alleged. 

The  true  rule  as  to  the  doctrine  of  election  has  probably  never 
been  more  fully  nor  better  stated  than  by  Brickell,  C.  J.,  in 
Wooster's  Case,  55  Ala.  217.  In  that  case  several  misdemeanors 
were  joined,  but  joined  in  separate  counts ;  and  it  was  there  said : 
"There  was,  however,  no  misjoinder  of  counts.  The  rule  to 
which  the  counsel  of  appellant  refers,  extracted  from  former 
decisions  of  this  court — ^that  two  offenses  committed  by  the  same 
person  may  be  included  in  the  same  indictment,  in  different 
counts,  only  when  they  are  of  the  same  general  nature,  and  belong 
to  the  same  family  of  crimes,  and  where  the  mode  of  trial  and 
nature  of  punishment  are  also  the  same — obtains  only  in  cases  of 
felony.  In  such  cases  no  objection  to  the  indictment  for  a  mis- 
joinder can  be  made  by  demurrer.  A  motion  to  the  court  to  com- 
pel an  election  of  the  counts  on  which  a  conviction  will  be  sought 
is  the  only  right  of  the  accused. — 1  Arch.  Cr.  PI.  &  Pr.  84,  95. 
The  motion  will  always  be  granted,  or  the  court,  of  its  own  mo- 
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tion,  wUl  interfere,  by  quashing  the  indictment,  when  an  attempt 
is  made,  as  manifested  either  by  the  indictment  or  the  evidence, 
to  convict  the  accused  of  two  or  more  offenses  growing  out  of 
distinct  and  separate  transactions.  The  court  ought  not  and  will 
not  interpose  when  the  joinder  is  intended  and  calculated  to  meet 
the  different  aspects  in  which  the  evidence  may  present  a  single 
transaction,  or  a  single  offense. — Mayo  v.  State,  30  Ala.  32.  This 
practice  of  compelling  an  election,  or  of  quashing  the  indictment, 
if  there  was  failure  or  refusal  to  elect  on  which  count  or  counts  a 
conviction  would  be  claimed,  never  prevailed  in  reference  to  mis- 
demeanors.—I  Arch.  Cr.  P.  &  Pr.  94,  95,  1  Bish.  Cr.  Pr.  §§  448, 
449, 452 ;  1  Wharton's  Am.  Cr.  Law,  414 ;  Kane  v.  People,  8  Wend. 
(N.  Y.)  203;  Commonwealth  v.  BirdsaU,  69  Pa.  482  [8  Am.  Rep. 
283].  It  is,  of  consequence,  a  general  rule  of  the  common  law, 
prevailing  here  in  the  absence  of  a  statute  changing  it,  that  'two 
or  more  misdemeanors,  growing  out  of  separate  and  different 
transactions,  may  in  different  counts  be  joined  in  the  same  in- 
dictment.'—1  Bish.  Cr.  Pr.  §  452;  1  Whart.  Am.  Cr.  Law,  §  414; 
1  Arch.  Cr.  PI.  &  Pr.  94,  95;  People  v.  Costello,  1  Denio  (N.  Y.) 
90;  Kane  v.  People,  supra;  Commonwealth  v.  Gillespie,  7  Serg. 
&  R.  (Pa.)  469,  10  Am.  Dec.  475.  The  court  in  cases  of  such 
joinder  should  doubtless  exercise  great  care  to  protect  the  ac- 
cused from  embarrassment  in  his  defense.  But  there  is  no  legal 
objection  to  it.  Here  the  offenses  were  of  the  same  nature,  and 
the  joinder  may  have  been  necessary  to  meet  the  varying  phases 
of  the  evidence.  It  would  be  difficult  to  affirm  that  the  rule  ap- 
plicable in  indictments  for  felonies  would  have  required  the  court 
to  interpose,  either  by  compelling  an  election,  or  by  quashing  the 
indictment.  The  two  offenses  are  of  the  same  nature,  and  are  so 
near  akin  that  a  joinder  may  be  necessary  to  the  due  administra- 
tion of  the  criminal  law.  The  case  of  Norvell  v.  State,  50  Ala. 
174,  is  in  conflict  with  our  views,  and  must  be  overruled." 

In  Sampson's  Case,  107  Ala.  76,  18  South.  207,  the  offenses 
were  charged  in  the  alternative  in  one  count,  and  a  general  ver- 
dict was  held  good,  if  supported  by  either  alternative.  It  was 
there  held  that:  "On  a  conviction  under  an  indictment  charging 
different  offenses,  properly  joined  under  the  statute,  it  is  not 
necessary  that  the  jury  should  express  ipsissimis  verbis  the  of- 
fense of  which  they  find  the  defendant  guilty,  but,  if  the  duty  of 
fixing  the  punishment  rests  with  the  jury,  and,  in  discharge  of 
such  duty,  they  fix  by  their  verdict  a  punishment  appropriate  to 
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only  one  of  the  offenses  charged,  it  is  equivalent  to  an  express 
finding  that  the  defendant  is  guilty  of  that  particular  offense." 

(4)  It  is  well  settled,  however,  that  a  verdict  cannot  be  aided 
by  intendment  or  by  reference  to  extrinsic  facts,  but  it  becomes 
the  act  of  the  court,  and  not  that  of  the  jury. — Sewall  v.  Glidden, 
1  Ala.  52 ;  Alexander  v.  Wheeler,  69  Ala.  332 ;  St  Clair  v.  CaM- 
weU,  72  Ala.  527;  Clay  v.  State,  43  Ala.  350.  These  authorities 
show  that  verdicts  and  judgments  are  valid,  when  several  of- 
fenses are  joined  in  separate  counts  or  in  one  count,  with  the 
qualification  mentioned. 

(5)  It  must  therefore  follow,  as  stated  above  and  by  the  text- 
books on  criminal  procedure,  that  the  doctrine  of  election  in  mis- 
demeanor cases  is  largely  discretionary  with  the  trial  court;  but 
the  discretion  is  a  judicial  one,  and  one  revisable  on  appeal. 

(6,  7)  The  prosecution,  of  course,  should  be  confined  in  its 
proof  to  the  offenses  and  transactions  charged;  otherwise  the 
accused,  in  violation  of  the  constitutional  guaranties,  might  be 
tried  and  convicted  of  an  offense  or  transaction  as  for  which  he 
was  never  charged,  indicted,  or  accused.  The  very  purpose  of 
joining  several  counts  in  an  indictment,  or  of  charging  several 
offenses  in  the  alternative  in  one  count  as  authorized  by  statute, 
is  to  allow  proof  under  each,  or  all  the  counts,  or  alternatives,  and 
to  thus  avoid  the  doctrine  of  election  to  that  extent. — Carleton  v. 
State,  100  Ala.  130, 14  South.  472;  Elam  v.  State,  26  Ala.  51,  If, 
however,  the  several  counts  or  the  several  alternatives  relate  or 
refer  to  but  one  transaction,  and  are  intended  to  meet  different 
phases  of  the  evidence,  this  does  not  open  the  door  to  proof  of 
transactions  not  charged  or  intended  to  be  charged.  As  said  by 
this  court  in  Flam's  Case,  supra :  "The  rule  of  the  common  law 
was  that,  where  but  one  offense  was  charged,  the  evidence  must 
be  confined  to  one ;  and  the  Code  has  not  changed  that  principle, 
and  could  not,  perhaps,  do  so  without  violating  the  constitutional 
right  which  the  defendant  has  of  having  the  offense  passed  upon 
by  a  grand  jury.  It  allows,  it  is  true,  in  certain  cases,  more  than 
one  offense  to  be  charged,  even  in  the  same  count  (section  3506) ; 
and  when  this  is  done,  evidence  as  to  each  offense  may  be  offered. 
The  general  form  of  the  indictment  allowed  by  section  1059  of 
Code  against  retailers  does  not,  if  followed,  include  more  than 
one  offense ;  and  the  provisions  in  the  same  section  which  allow 
any  act  in  violation  of  the  law  to  be  proved  under  such  an  indict- 
ment cannot  upon  any  sensible  rule  of  construction  be  intended 
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to  mean  more  than  one  act.  In  civil  actions,  if  but  one  act  is 
charged  in  the  declaration,  the  plaintiff  cannot  give  evidence  of 
any  other;  and  it  is  also  laid  down,  that  if  he  prove  one,  he 
cannot  waive  that  and  prove  axioiher.— State  v.  Pricket,  1  Campb. 
473, 2  Greenl.  Ev.  §  86." 

(8,  9)  The  very  purpose  of  framing  the  indictment  with  two 
or  more  counts  was  to  prevent  the  application  of  the  doctrine  of 
election.  When  there  is  but  one  count  charging  a  single  offense, 
the  law  presumes  that  the  defendant  comes  to  trial  prepared  to 
meet  the  single  charge,  and  the  prosecution  will  not  be  per- 
mitted, after  once  having  elected,  to  introduce  evidence  of  another 
and  different  offense ;  but  where  the  indictment  charges  that  the 
offense  was  committed  by  different  means  or  with  different 
intents,  in  the  alternative,  or  where  the  offenses  are  of  that  char- 
ter which  may  be  joined  in  the  same  indictment,  in  different 
counts,  the  defendant  is  fully  informed  of  the  cause  of  the  prose- 
cution, and  the  doctrine  of  election  does  not  apply  until  after 
there  has  been  an  election  by  the  prosecution  under  each  alterna- 
tive charge  or  separate  count. — Elam  v.  State,  26  Ala.  47 ;  Carle- 
ton  V.  State,  100  Ala.  130, 14  South.  472 ;  1  Mayf .  Dig.  295. 

As  before  stated,  indictments  may  properly  join  several  dis- 
tinct offenses  of  the  same  character,  each  depending  on  separate 
transactions,  or  may  join  several  counts  charging  different  of- 
fenses of  the  same  nature  and  character,  and  punished  similarly, 
but  all  based  on  one  transaction,  being  intended  to  meet  different 
phases  of  the  evidence;  or  there  may  be  a  joinder  of  such  of- 
fenses in  one  count,  charging  in  the  alternative,  by  authority  of 
our  statute.  It  has  never  been  the  practice  in  this  state,  however 
to  put  a  defendant  on  trial  for  separate  and  distinct  transactions, 
nor  to  convict  him  of  two  or  more  offenses  at  one  trial,  though 
it  is  legally  possible  to  do  so  if  the  indictment  properly  joins  sev- 
eral offenses  depending  on  separate  transactions.  It  is  not  legally 
possible  to  do  so,  however,  under  an  indictment  which  is  based 
on  only  one  transaction. 

(10)  The  rule  governing  the  judicial  construction  as  to  an 
election  in  a  criminal  case,  generally  followed  in  this  state  has 
been  often  declared  as  before  set  forth,  and,  to  repeat  and  cite 
the  cases,  it  is  as  follows:  "The  court  will  not  exercise  its 
power  to  compel  an  election  unless  it  appears  either  from  the 
indictment  or  the  evidence  that  an  attempt  is  made  to  convict 
the  accused  of  two  or  more  offenses  growing  out  of  separate  and 
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distinct  transactions.  Mayo  v.  State,  30  Ala.  82;  Wooster  v. 
State,  55  Ala.  2Vir— Butler  v.  State,  91  Ala.  90,  9  South.  191. 

"It  is  not  a  misjoinder  of  counts  when  in  one  count  the  prop- 
erty is  averred  to  be  in  one  person,  while  in  the  other  it  is  averred 
to  be  in  a  different  person.  But  when,  as  in  this  case,  the  several 
counts  charge  several  and  distinct  offenses  in  unlawfully  and  wan- 
tonly killing  the  separate  property  of  two  or  more  persons,  the 
indictment,  not  only  in  form,  but  in  substance,  charges  more 
offenses  than  one.  In  such  case,  the  offense  charged  being  a  mis- 
demeanor, there  cannot  be  a  conviction  of  more  than  one  of  the 
offenses.  The  doctrine  of  election  applies  in  such  cases.  Woos- 
ter V.  State,  55  Ala.  217:'— Bass  v.  State,  63  Ala.  111. 

The  reason  for  the  conflict  (or  apparent  conflict)  in  the  deci- 
sions is  that  the  joinder  is  one  thing  in  theory  and  another  in 
practice,  and  the  court  will  always  intervene  to  prevent  the 
defendant  from  being  convicted  on  one  trial,  so  far  as  his  de- 
fense is  concerned,  for  two  or  more  offenses.  It  will  so  inter- 
vene either  on  motion  to  quash  or  by  requiring  the  prosecution  to 
elect  in  proper  case  to  prevent  the  defendant  from  being  con- 
victed of  two  offenses  on  one  trial,  or  from  being  required  to 
defend  against  two  separate  and  distinct  transactions.  The  whole 
object  of  joinder,  however,  is  to  allow  proof  under  each  count,  or 
each  phase  of  the  evidence,  before  requiring  the  election.  If, 
however,  only  one  transaction  is  alleged,  and  the  state  goes  into 
proof  of  that  particular  transaction,  that  is  an  election  as  to  that 
particular  transaction,  but  not  as  to  any  other  offense  or  phase 
of  the  evidence ;  and  the  prosecution  should  not  be  confined  as  to 
any  particular  phase  or  offense,  but  be  permitted  to  go  into  all 
phases  of  that  particular  transaction. 

If  several  distinct  offenses  are  alleged  in  separate  counts,  each 
declaring  on  a  different  transaction,  the  state  does  not  elect  by 
introducing  proof  as  to  one  transaction,  but  may  enquire  as  to 
each ;  but  after  going  into  all  then,  and  not  until  then,  the  defend- 
ant may  require  the  state  to  elect  as  to  which  offense  or  transac- 
tion it  will  seek  a  conviction,  and  as  to  which  the  accused  will 
be  required  to  defend.  In  this  last  respect  the  practice  is  differ- 
ent in  this  state  from  that  in  the  federal  and  many  of  the  state 
courts,  as  well  as  from  the  doctrine  announced  by  the  text-writ- 
.ers.  on  the  subject,  and  some  dicta  in  the  decisions  in  this  state. 
The  practice  in  other  jurisdictions  referred  to  is  to  treat  the 
indictment  practically  as  having  the  scope  which  it  does  in 
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theory ;  that  is,  if  it  charges  several  distinct  offenses,  each  depend- 
ing upon  different  transactions,  to  allow  a  trial  and  even  a  con- 
viction as  to  all  if  they  were  properly  joined.  This,  however,  is 
never  done  where  only  one  transaction  is  indicted,  but  is  alleged 
in  different  or  varying  phraseology,  and  is  charged  to  have  con- 
stituted one  or  the  other  of  several  offenses.  In  such  case  the 
evidence  should  be  limited  to  one  transaction  because  only  one  is 
indicted,  and  there  can  be  only  one  conviction  because  the  trans- 
action is  only  alleged  to  be  the  one  or  the  other — ^not  both  or 
many.  It  would  probably  violate  the  defendant's  constitutional 
rights  to  put  him  on  trial  for  an  offense  or  transaction  not 
charged,  or  to  convict  him  of  two  offenses  when  he  was  only 
charged  of  committing  one  or  the  other  of  several. 

There  are  certain  statutes  which  expressly  provide  for  put- 
ting the  defendant  on  trial  for,  and  convicting  him  of,  two  or 
more  offenses  on  one  trial,  each  of  which  is  dependent  upon  sepa- 
rate and  distinct  facts  or  transactions.  This  is  true  as  to  certain 
pl'ohibition  statutes,  and  possibly  others.  Unless  such  statutes 
should  violate  the  Constitution,  as  to  informing  the  defendant 
of  the  character  and  nature  of  the  accusation  against  him,  or 
violate  some  other  similar  constitutional  right  guaranteed  to  the 
accused,  they  should  be  followed;  and  the  doctrine  of  election 
would  not  apply  so  as  to  defeat  the  express  provisions  of  valid 
statutes. 

SOMERVILLE  and  Thomas,  JJ.,  concur  in  the  foregoing  opin- 
ion. 


Ozark  City  Bank  v.  Planters  &  Merchants  Bank. 

Detinue. 

(Decided  November  24, 1916.    73  South.  72.) 

1.  Mortgages;  Record;  Mistake  in  Name. — A  mistake  in  the  middle  ini- 
tial of  a  mortgagor  in  a  properly  recorded  chattel  mortgage,  does  not,  under 
the  statute,  impute  constructive  notice  to  a  subsequent  purchaser  or  mort- 
gagee. 

2.  Name;  Reem-d;  Jury  Question. — ^On  the  evidence  in  this  case  it  was  a 
question  for  the  jury  whether  the  true  initials  of  the  mortgagor  was  J.  A.  or 
J.  F.  Johnson. 
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Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  John  R.  Tyson,  Special  Judge. 

Detinue  by  the  Ozark  City  Bank  against  the  Planters  &  Mer- 
chants Bank.  Judgment  for  defendant  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Transferred  from  Court  of  Appeals. 

J.  J.  Speight,  for  appellant.    J.  E.  Z.  Riley,  for  appellee. 

McCLELLAN,  J. — This  is  an  action  of  detinue,  instituted 
by  the  appellant  against  the  appellee,  to  recover  certain  chattels 
described  in  the  complaint.  The  plaintiff  asserted  its  right  to 
recover  under  a  mortgage  executed  by  J.  A.  Johnson  to  it  on 
November  3,  1913,  and  duly  filed  for  record  on  the  same  day. 
The  successful  defendant  relied  upon  a  mortgage  executed  to  it 
on  January  5, 1914,  and  duly  filed  for  record  on  the  same  day,  by 
"J.  F.  Johnson."  There  were  two  issues  on  the  trial,  both  of 
which  were  concluded  by  the  court's  giving  the  general  affirma- 
tive charge  for  the  defendant,  viz. :  (a)  Whether  the  registration 
of  a  prior  mortgage  on  personal  property  purporting  to  have 
been  executed  by  "J.  A.  Johnson"  operated  to  impute  construc- 
tive notice  to  a  subsequent  mortgagee  of  one  who  signed  the 
same  as  "J.  F.  Johnson,"  the  difference  being  in  the  middle  initial 
only;  (b)  whether  the  true,  full  name  of  the  mortgagor  was 
"Judge  Franklin  Johnson." 

(1)  The  first  inquiiy  is  answered  by  the  opinion  in  First 
National  Bank  v.  Hacoda  Mer.  Co.,  169  Ala.  476,  53  South.  802, 
32  L.  R.  A.  (N.  S.)  243,  Ann.  Cas.  1912B,  599,  where  it  was  held 
that  a  mistake  in  the  middle  initial  in  a  truly  recorded  mortgage 
will  under  our  statutes  avert  any  imputation  of  constructive 
notice  to  a  subsequent  purchaser  or  mortgagee. 

(2)  The  court  erred,  invaded  the  jury's  province,  in  conclud- 
ing as  a  matter  of  law  that  "J.  F."  and  not  "J.  A.,"  were  the  true 
initials  of  the  true  name  of  the  mortgagor.  If  "J.  A."  were  the 
true  initials  of  his  true  name,  the  constructive  notice  of  the  plain- 
tiff's rights  under  its  mortgage  was  to  be  imputed  to  the  defend- 
ant ;  and  the  plaintiff  was  due  to  recover.  If,  on  the  other  hand, 
the  true  initials  of  the  true  name  of  the  mortgagor  was  "J.  F.," 
and  not  "J.  A.,"  then  the  defendant's  rights  were  not  affected  by 
the  registration  of  a  previous  mortgage  executed  by  "J.  A.  John- 
flAn."     There  was  evidence  to  the  effect  that  this  mortgagor  said 
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his  true  initials  were  ''J.  A.** ;  that  his  solemn  acts  and  conduct 
were  to  the  effect  that  "J.  A."  were  his  true  initials.  Such  de- 
clarations and  circumstances  were  evidence  that  his  true  name 
comported  with  Christian  names  beginning  with  the  letters  "J" 
and  "A."  .This  evidence  served  to  institute  a  conflict  in  the  evi- 
dence on  the  issue  of  the  true  initials  of  his  true  name. — 6  Ency. 
of  Ev.  pp.  921-923 ;  Garrett  v.  State,  76  Ala.  18,  22.  The  fact  that 
there  was  positive  evidence  to  the  contrary  did  not  justify  the 
court  in  concluding  as  a  matter  of  law  that  this  mortgagor's  true 
name  was  that  represented  by  the  initials  "J.  F./'  and  not  that 
represented  by  the  initials  "J.  A." 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Terminal  OH  Mill  Co.  v.  Planters  W.  &  G.  Co. 

AssumpBit. 

(Decided  November  16,  1916.    73  South.  18.) 

1.  Appearance;  Replevying  Attached  Property. — ^Where  suit  was  insti- 
tuted against  a  foreign  corporation  by  attaching  some  property  alleged  ta 
belong  to  it,  and  the  attachment  was  afterwards  dissolved  on  the  ground 
that  the  property  attached  was  in  custodia  legis  at  the  time  of  the  levy,  but 
defendant  had  replevied  the  property  before  the  attachment  was  dissolved, 
and  after  the  dissolution  of  the  attachment  the  defendant  appeared  specially 
for  the  purpose  of  filing  a  plea  to  the  jurisdiction  of  the  court,  which  plea 
was  stricken  on  motion  of  the  plaintiff  on  the  ground  that  the  replevying  of 
the  property  was  such  an  appearance  as  conferred  jurisdiction  and  author- 
ized a  personal  judgment,  there  was  no  personal  appearance,  and  the  action 
of  the  court  was  erroneous,  since  both  the  attachment  and  bond  was  functus 
officio  when  the  attachment  was  dissolved,  and  there  was  never  any  attempt 
to  acquire  jurisdictiori  by  process,  other  than  to  subject  the  property. 

2.  Courts;  Juriisdiction;  Waiver;  Consent. — In  order  for  a  non  resident 
to  waive  his  right  to  object  to  the  lack  of  jurisdiction,  or  to  consent  to  the 
exercise  by  the  court  of  such  jurisdiction  as  to  his  person,  he  must  appear  in 
court  by  agent  or  counsel,  and  consent  for  the  court  to  proceed,  or  in  some 
way  contest  plaintiff's  right  to  a  personal  judgment,  or  must  appear  to  have 
agreed  to  pay  or  satisfy  such  judgment  if  rendered. 

3.  Same. — Where  the  attachment  was  against  a  foreign  corporation  and 
the  foreign  corporation  did  not  appear  generally,  did  not  consent  to  personal 
judgment  against  it,  and  did  not  contest  plaintiff's  right  to  such  judgment 
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until  after  the  court  had  stricken  its  plea  to  the  jurisdiction,  its  resistance 
to  the  judgment  thereafter  was  compulsory,  and  was  not  a  waiver  of  its 
right  to  object,  nor  a  consent  to  jurisdiction. 

Appeal  from  Covington  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

The  Planters  Warehouse  &  Gin  Company  sued  the  Terminal 
Oil  Mill  Company,  a  foreign  corporation,  and  had  attachment 
levied  upon  certain  goods  alleged  to  belong  to  the  foreign  corpora- 
tion. After  proceedings  had  as  indicated  in  the  opinion,  there 
was  judgment  for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Jones  &  Powell,  for  appellant.  Baldwin  &  Murphy,  for 
appellee. 

MAYFIELD,  J. — ^Appellant  is  a  foreign  corporation.  Suit 
was  instituted  against  it  in  Alabama,  by  attaching  some  cotton 
seed.  The  attachment  was  dissolved,  on  the  ground  that  the 
property  was  in  custodia  legis  at  the  time  of  the  levy.  The  de- 
fendant, however,  had  replevied  the  property  before  the  attach- 
ment was  dissolved.  After  the  dissolution  of  the  attachment,  the 
defendant  filed  a  plea  to  the  jurisdiction  of  the  court,  which  plea, 
on  plaintiff's  motion,  was  stricken  on  the  ground  that  replevying 
the  property  was  such  an  appearance  as  conferred  jurisdiction 
and  authorized  a  personal  judgment. 

In  this  ruling  the  trial  court  erred.  There  was  never  any  ap- 
pearance, of  record  or  in  court,  such  as  to  confer  jurisdiction  to 
render  a  personal  judgment.  It  is  unnecessary  to  decide  whether 
such  judgment  could  have  been  rendered  if  the  attachment  had 
not  been  dissolved,  but  had  been  retained,  and  the  property  con- 
demned to  the  satisfaction  of  the  process,  and  the  defendant  had 
then  failed  to  have  it  forthcoming  in  accordance  with  the  terms 
of  the  bond.  Of  course,  in  that  event,  a  judgment  could  have 
been  entered  on  the  bond,  as  forfeited  according  to  its  terms  and 
the  practice  of  our  courts.  No  such  case,  however,  ever  arose, 
and,  of  course,  none  such  is  here  presented  for  decision.  Both 
the  attachment  and  the  bond  were  functus  officio  when  the  at- 
tachment was  dissolved,  and  there  was  never  any  attempt  to  ac- 
quire jurisdiction  by  process  other  than  that  to  subject  the 
property;  and  there  was  certainly  no  personal  appearance, 
voluntarily  or  otherwise.    The  appearance  in  court,  and  that  to 
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answer  the  process  served  on  its  property,  were  each  limited  and 
special,  to  prevent  its  property  from  being  subjected ;  and  as  the 
court  decided  that  its  property  could  not  be  so  subjected,  its  ap- 
pearance for  other  purposes  were  at  an  end,  and  it  declined  to 
waive  the  court's  lack  of  jurisdiction  to  render  a  personal  judg- 
ment, as  it  had  a  right  to  do. 

If  the  defendant  had  entered  into  bond  to  satisfy  all  such 
judgments  as  might  be  rendered  against  the  defendant,  there 
would  then  be  more  force  in  the  position  that  there  was  a  consent 
to  the  jurisdiction,  or  a  waiver  of  the  right  to  object;  but  the 
condition  of  the  bond  was  to  return  to  the  sheriff  the  property 
attached,  within  30  days  after  the  defendant  failed  in  the  attach- 
ment suit.  Defendant  succeeded  in  the  attachment  suit,  and 
there  never  could  be  an  occasion  to  return  the  property  to  the 
sheriff. 

(2)  The  cases  and  text-books  relied  upon  by  plaintiff  to 
justify  the  action  of  the  trial  court  in  striking  the  plea  are  not 
apt.  In  order  for  a  defendant,  who  is  a  nonresident,  to  waive 
his  right  to  object  to  the  lack  of  jurisdiction,  or  consent  to  the 
court's  exercising  such  jurisdiction  as  to  his  person,  he  must  ap- 
pear in  court  by  agent  or  counsel  and  consent  for  the  court  to 
proceed,  or  in  some  way  contest  the  plaintiff's  right  to  a  personal 
judgment,  or  must  appear  to  have  agreed  to  pay  or  satisfy  such 
judgment  if  rendered. 

(3)  Here  the  defendant  never  appeared  for  any  such  purpose, 
never  consented  to  any  such  judgment,  and  never  even  contested 
the  plaintiff's  right  to  such  judgment,  until  the  court  had  stricken 
its  plea  to  the  jurisdiction.  Resisting  the  judgment  thereafter 
was  compulsory,  and  not  voluntary,  and  hence  was  not  a  waiver 
of  its  right  to  object,  nor  a  consent  to  the  jurisdiction. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 
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Mobile  West  Shore  Traction  G>.  v.  Austill. 

AMumpsiL 

(Decided  November  16,  1916.    73  South.  4.) 

1.  AsBumpflit;  Eridence;  Ownership  of  Accounts.— Where  plaintiff  failed 
to  show  any  indebtedness  to  herself,  or  as  to  how  or  why  she  should  recover 
a  judgment,  or  recover  on  an  indebtedness  due  another,  she  could  not  re- 
cover, notwithstanding  she  proved  an  indebtedness  due  from  defendant  to 
another. 

2.  Appeal  and  Error;  Province  of  Court.— Under  §  17,  Acts  1907,  p.  670, 
where  the  appeal  is  from  the  Law  and  Equity  Court  of  Mobile,  on  a  case 
tried  by  the  court  without  a  jury,  the  appellate  court  must  render  such  judg- 
ment as  shquld  have  been  rendered  below,  if  it  finds  error,  or  may  reverse 
and  remand  for  further  proceedings. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Assumpsit  by  Aurora  Austill  against  the  Mobile  West  Shore 
Traction  Company.  Judgment  for  plaintiff  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Transferred  from  Court  of  Appeals. 

Stevens,  McCorvey  &  McLeod,  for  appellant.  Rickarby  & 
Austill,  for  appellee. 

SAYRE,  J. — (1,  2)  Plaintiff  (appellee)  proved  an  indebted- 
ness due  from  defendant  to  Huriosco  Austill,  but  offered  no  evi- 
dence tending  to  show  an  indebtedness  to  herself,  or  how  or  why 
she  should  recover  a  judgment  for  an  indebtedness  to  Huriosco 
Austill.  This  state  of  the  evidence  may  have  resulted  from  some 
oversight ;  but  we  know  nothing  except  from  the  record,  and,  of 
course,  have  no  authority  to  supply  material  omissions  in  order 
to  eke  out  appellee's  case.  Upon  the  record  appellant  insists  that 
this  court  should  not  only  reverse  the  judgment,  but  should  render 
such  judgment  as  the  trial  court  should  have  rendered  on  the 
evidence  before  it,  viz.  judgment  for  the  defendant.  This  cause 
was  tried  by  the  court  without  a  jury.  Under  the  act  of  August 
6,  1907,  establishing  the  law  and  equity  court  of  Mobile  (Acts 
1907,  §  17,  p.  570) ,  this  court  on  appeal  in  such  case,  in  the  event 
it  finds  error,  must  ''render  such  judgment  in  the  cause  as  the 
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court  below  should  have  rendered,  or  reverse  and  remand  the 
same  for  further  proceedings  as  to  the  Supreme  Court  shall  seem 
right/' 

It  seems  right  to  us  to  reverse  this  judgment  and  remand  the 
cause  for  further  proceedings. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Robertson  v.  Roberteon,  et  al. 

Bill  to  Set  Aside  an  Estate. 

(Decided  November  16,  1916.    73  South.  13.) 

Dower;  AsgignmentB;  Death  of  Dowress. — ^Where  heirs  granted  cer- 
tain lands  which  descended  to  them  from  their  intestate,  and  in  such  grant 
excepted  their  reversionary  interest  in  such  part  thereof  as  should  be  se- 
lected as  dower  by  the  widow,  the  death  of  the  widow  before  such  selection 
did  not  bar  a  bill  by  them  to  determine  the  area  to  which  she  would  be 
entitled  if  she  were  alive,  in  order  to  ascertain  the  extent  of  their  exception. 

Appeal  from  Tuscaloosa  County  Court. 
.    Heard  before  Hon.  H.  B.  Foster. 

Bill  by  J.  W.  Robertson  and  others  against  K.  E.  Robertson, 
to  ascertain  the  extent  of  interest  in  land.  Decree  for  complain- 
ant and  respondent  appeals.    Affirmed. 

Harwood,  McKinley,  McQueen  &  Aldridge,  for  appellant. 
S.  H.  Sprott,  and  Foster,  Verner  &  Rice,  for  appellee. 

SOMERVILLE,  J. — Complainants  and  respondent,  W.  E. 
Robertson,  are  the  heirs  at  law  of  J.  H.  Robertson,  deceased. 
Complainants  granted  to  said  respondent  certain  lands  descended 
from  said  J.  H.  Robertson :  "Reserving,  however,  and  excepting 
from  the  operation  of  this  deed,  any  and  all  reversionary  interest 
which  the  said  parties  or  their  heirs  may  or  shall  have  in  and  to 
such  part  of  said  lands  as  shall  be  selected  as  dower  or  in  lieu 
of  dower  by  Mrs.  S.  A.  Robertson,  widow  of  the  said  James  H. 
Roberston,  deceased." 

On  a  former  appeal,  wherein  the  allegations  of  the  original 
bill  of  complaint  will  be  found  fully  reported,  it  was  held — ^affirm- 
ing, the  decree  of  the  county  court — that  the  demurrer  to  the  bill 


Digitized  by  VjOOQIC 


484  SUPREME  COURT  [YoL 

[Bohertson  y.  Robertson,  et  al.] 

was  without  merit  and  was  properly  overruled. — Robertson  v. 
Robertson,  191  Ala.  297,  68  South.  52. 

On  that  appeal,  this  court,  looking  beyond  the  mere  letter  of 
the  exception,  and  giving  eifect  to  the  manifest  intention  of  the 
parties,  held  that  "the  reference  to  dower  was  with  the  intent  to 
define,  and  having  the  effect  of  defining,  the  area  of  the  land  in 
which  an  estate  was  excepted  from  the  grant ;"  or,  putting  it  still 
more  plainly,  "the  area  of  the  limit  of  the  dower  acreage  fixed 
by  law  for  this  widow  was  appropriated  to  define  the  territorial 
extent  of  the  exception  from  the  grant."  In  short,  the  widow's 
dower  selection  was  an  allusion  intended  to  be  descriptive  and 
definitive  only,  and  designated  her  actual  interest  as  she  was 
then  entitled,  and  not  an  estate  to  be  enjoyed  by  the  grantors 
contingency  upon  her  action  in  the  premises. 

Since  the  determination  of  that  appeal,  Mrs.  S.  A.  Robertson, 
the  dowress,  has  died,  and  that  fact  is  shown  by  the  amended 
bill.  The  prayer  is  also  appropriately  amended  so  as  to  require 
the  ascertainment  of  the  area  to  which  Mrs.  Robertson  would 
have  been  entitled  if  she  were  still  alive.  New  grounds  of  demur- 
rer are  now  assigned  to  the  amended  bill,  and  this  appeal  is  from 
the  decree  of  the  chancellor  overruling  the  demurrer. 

If  the  conclusions  reached  on  the  former  appeal  are  correct 
(and  we  see  no  reason  for  now  questioning  their  validity),  we 
are  clear  in  the  further  conclusion  that  the  supervening  death  of 
Mrs.  Robertson  has  no  effect  whatever  upon  the  status  and  merit 
of  complainants'  bill.  This  is  not — as  assumed  by  counsel  for 
appellant — a  proceeding  to  set  aside  dower  to  a  dead  dowress,  but 
to  set  aside  an  estate  owned  by  complainants.  The  method  of 
its  ascertainment  remains  the  same,  whether  the  dowress  survive 
or  perish.  The  extent  of  her  right  is  the  measure  of  complain- 
ants' right,  but  the  assertion  or  consummation  of  her  claim  was 
an  unessential  incident  to  the  assertion  of  complainants'  right, 
and  neither  her  inaction  while  living,  nor  her  premature  decease, 
has  any  bearing  on  the  essential  equity  of  the  bill. 

We  have  given  due  consideration  to  the  arguments  of  counsel, 
but  we  think  that  every  meritorious  question  in  the  case  as  now 
presented  was  settled  on  the  former  appeal,  and  that  further 
discussion  is  therefore  foreclosed.  Let  the  decree  of  the  county 
court  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfbbu)  and  Thomas,  JJ.,  concur. 
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J.  C.  Garland  &  Co.,  et  al.  v.  Burke. 

Injury  to  Employee. 

(Decided  November  16,  1916.    73  South.  10.) 

1.  Appeal  and  Error;  Review;  Presumptions. — ^Where  error  is  assigned 
to  the  overruling  of  demurrers  to  the  amended  counts  of  the  complaint  and 
the  amendments  do  not  appear  in  the  record,  it  will  be  presumed  that  the 
ruling  of  the  lower  court  is  correct. 

2.  Same;  Questions  Presented. — ^Where  the  record  does  not  set  forth  the 
amended  counts  of  the  complaint  to  which  demurrers  were  filed,  and  does  not 
show  any  ruling  of  the  court  on  any  demurrer  to  the  amended  count,  error 
cannot  be  predicated  on  the  action  of  the  court  in  overruling  such  demurrer. 

3.  Removal  of  Causes;  Diversity  of  Citizenship;  Joinder;  Fraud. — ^Where 
a  petition  for  the  removal  of  the  cause  is  grounded  upon  the  fraudulent  join- 
der of  parties  defendant  for  the  purpose  of  preventing  removal,  the  alleged 
fraud  must  be  clearly  and  satisfactorily  proven. 

4.  Same. — The  petition  for  removal  considered,  together  with  the  affida- 
vits in  denial  thereof,  and  the  denial  held  justified  by  the  affidavit  of  counsel 
for  plaintiff  fully  explaining  the  reason  for  the  joinder,  and  showing  good 
faith,  the  same  not  having  been  met  by  counter  proof. 

5.  Master  and  Servant;  Injury  to  Third  Person;  Independent  Contractor. 

— Where  the  action  was  for  the  wrongful  death  of  one  not  employed,  caused 
by  blasting  on  or  near  a  public  highway,  a  plea  setting  up  that  the  work  was 
being  done  for  the  main  defendant  by  a  contractor  who  was  prudent  and 
skillful,  and  obligated  to  perform  the  same  in  a  workmanlike  manner,  was 
insufficient,  since  the  work  was  intrinsically  dangerous. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

Action  by  R.  I.  Burke,  as  administrator,  against  J.  C.  Car- 
land  &  Co.  and  another.  Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Suit  by  plaintiff,  as  administrator  of  the  estate  of  E.  C.  Burke, 
deceased,  for  recovery  of  damages  of  the  defendants,  J.  C.  Car- 
land  &  Co.,  and  the  South  &  North  Alabama  Railroad  Company, 
for  the  death  of  plaintiff's  intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  servants  or  employees  of  defendants, 
while  engaged  in  the  work  of  excavating  along  the  railroad 
company's  right  of  way,  in  the  city  of  Cullman,  for  the  purpose 
of  double-tracking  and  reducing  the  grade  of  said  road  at  that 
point. 
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The  complaint  shows  that  in  the  prosecution  of  this  work 
large  quantities  of  dynamite  and  other  explosives  were  planted 
in  the  earth  and  exploded  at  all  hours,  and  that  while  plaintiff's 
intestate  was  on  the  edge  of  or  in  a  certain  "cut"  and  in  close 
proximity  to  the  dynamite  the  servants  or  employees  of  defend- 
ant, acting  within  the  scope  of  their  employment,  caused  the  dy- 
namite to  be  exploded,  thereby  so  injuring  intestate  that  he  died. 

Count  1  of  the  complaint  was  amended  so  as  to  add  the  words, 
"after  discovery  of  his  peril,"  said  count  as  amended  concluding" 
as  follows :  "The  plaintiff  avers  that  said  injuries  to  said  intes- 
tate were  caused  by  reason  and  as  a  proximate  consequence  of 
the  negligence  of  said  agents,  servants,  and  employees  of  the 
defendant  in  negligently  causing  said  charge  of  dynamite  to  be 
exploded  while  plaintiff's  intestate  was  in  close  proximity  thereto, 
after  discovery  of  his  peril." 

The  defendant  South  &  North  Alabama  Railroad  Company 
filed  a  special  plea,  numbered  3,  setting  up,  in  substance,  that  it 
was  the  owner  of  the  right  of  way  through  the  city  of  Cullman, 
where  the  alleged  injury  occurred,  and  that,  desiring  to  locate, 
double-track,  and  reduce  the  grade  of  its  road,  it  had  contracted 
with  J.  C.  Carland  &  Co.  to  do  the  work ;  that  for  this  purpose  it 
was  necessary  to  do  the  blasting  alleged  in  the  complaint;  that 
said  Carland  &  Co.  were  prudent  and  skillful  contractors,  and 
obligated  themselves  to  perform  the  work  in  an  acceptable  and 
workmanlike  manner;  and  that  the  blasting  complained  of  was 
done  by  the  employees  of  said  Carland  &  Co. 

Demurrer  to  this  plea  was  sustained,  and  defendant  filed  an- 
other plea  setting  up  the  same  facts,  with  the  additional  aver- 
ments that  the  work  was  not  intrinsically  dangerous,  and  that 
before  the  blast  was  fired  reasonable  notice  thereof  was  given 
and  reasonable  care  exercised  to  ascertain  that  no  person  was 
near  when  the  explosion  occurred,  that  the  blasting  was  done  on 
the  public  road,  highway,  or  street,  and  that  the  intestate  was 
not  discovered  to  be  in  dangerous  proximity  thereto,  and  could 
not  have  been  discovered  by  the  use  of  reasonable  care.  Issue 
was  joined  on  this  plea. 

A  petition  was  filed  by  the  respondent  J.  C.  Carland  &  Co. 
setting  up,  in  substance,  that  the  said  J.  C.  Carland  was  a  non- 
resident of  the  state  of  Alabama,  and  that  the  South  &  North 
Alabama  Railroad  Company  was  a  corporation  organized  under 
the  laws  of  Alabama,  and  that  said  railroad  company  was  not 
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made  a  party  defendant  in  this  cause  in  good  faith,  but  in  fraud 
of  the  rights  of  the  petitioners  to  remove  the  cause  to  the  United 
States  court. 

Plaintiff  filed  an  affidavit  setting  up  reasons  why  the  North 
&  South  Alabama  Railroad  Company  was  made  a  party  defend- 
ant, insisting  upon  its  liability  and  that  it  was  made  a  party 
defendant  in  good  faith.  This  affidavit  was  made  by  counsel  for 
plaintiff.  No  counter  affidavit  for  the  defendant  was  offered  nor 
other  proof  taken  thereon. 

The  court  denied  the  petition  for  the  removal  of  the  cause. 
The  judgment  entry  shows  the  trial  of  the  cause  before  a  jury, 
and  a  verdict  against  both  defendants ;  damages  being  fixed  at 
$3,000.  From  this  judgment,  the  defendants  appeal.  Appeal  is 
made  solely  upon  the  record.  The  record  does  not  contain  the 
general  charge  of  the  court,  nor  any  requested  charge  of  either 
party. 

George  H.  Parker,  and  Eyster  &  Eyster,  for  appellant. 
A.  A.  Griffith  and  F.  E.  St.  John,  for  appellee. 

GARDNER,  J. — This  appeal  is  upon  the  record  only;  the 
motion  to  establish  the  bill  of  exceptions  having  been  previously 
denied. 

(1)  It  is  insisted  by  counsel  for  appellant  that  there  was 
reversible  error  in  overruling  the  demurrer  to  counts  3  and  4  of 
the  complaint.  There  appears  in  the  record  what  purports  to  be 
counts  3  and  4,  although  neither  is  signed  by  counsel  nor  marked 
filed.  Waiving  this  deficiency  for  the  purpose  of  this  case,  how- 
ever, it  is  to  be  noted  that  the  demurrer  addressed  thereto  reads 
as  follows :  "To  the  third  and  fourth  counts  as  amended  on  the 
15th  day  of  September,  1914."  The  amendment  to  these  counts 
does  not  appear  in  the  record;  the  judgment  entry  showing 
merely  a  ruling  on  the  demurrers  as  to  counts  3  and  4.  Presump- 
tion must  therefore  be  indulged  in  favor  of  the  ruling  of  the 
court  below. 

(2)  The  record  sets  out  a  ruling  of  the  court  on  the  demurrer 
to  the  original  counts,  but  does  not  show  such  demurrer.  It  dis- 
closes demurrers  to  the  counts  as  amended  on  September  15, 
1914 ;  but  such  counts  as  amended  do  not  appear  in  the  record, 
nor  does  any  ruling  of  the  court  on  any  demurrer  to  the  counts 
as  amended  so  appear.    In  this  state  of  the  case,  therefore,  re- 
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versible  error  cannot  be  rested  on  this  insistence. — [/.  &  N.  R.  R. 
Co.  V.  Thomason,  171  Ala.  183,  55  South.  115 ;  PrattviUe  Cotton 
Mills  V.  McKinney,  178  Ala.  554,  59  South.  498 ;  Parsons  v.  Age^ 
Herald  Co.,  181  Ala.  439,  61  South.  345. 

It  is  next  insisted  that  there  was  error  in  denying  the  petition 
for  the  removal  of  the  cause. 

(3,  4)  The  record  discloses  a  suit  against  the  two  defendants 
for  a  joint  tort,  and  the  petition,  upon  its  face,  discloses  no 
grounds  for  the  removal  of  the  cause  under  the  statute  provided 
therefor.  It  alleges,  however,  that  the  South  &  North  Alabama 
Railroad  Company  was  jointly  made  a  party  defendant,  for  the 
purpose  of  preventing  the  removal  of  the  cause.  As  said  by  this 
court  in  So.  Ry.  Co.  v.  Arnold,  162  Ala.  570,  50  South.  293,  it  is 
the  general  rule  that  fraud,  when  alleged,  must  be  clearly  and 
satisfactorily  proven.  The  affidavit  of  counsel  for  appellee  con- 
tains a  full  explanation  of  why  the  railroad  company  was  made 
a  party  defendant,  and  insists,  upon  its  entire  good  faith  in  so 
doing,  which  insistence  was  not  met  by  counterproof.  Verdict 
and  judgment  were  rendered  against  both  defendants.  We  are 
of  the  conclusion  that  the  trial  court  was  entirely  justified  in 
denying  the  petition. — So.  Ry.  Co.  v.  Arnold,  supra;  III.  Cen.  Ry. 
V.  Robinson,  189  Ala.  523,  66  South.  519 ;  Ala.  So.  Ry.  v.  Thomp- 
son, 200  U.  S.  206,  26  Sup.  Ct.  161,  50  L.  Ed.  441,  4  Ann.  Cas. 
1147;  ^.  C,  etc.,  Ry.  v.  Herman,  187  U.  S.  63,  23  Sup.  Ct.  24,  47 
L.  Ed.  76 ;  Hopkins  Judic.  Code,  pp.  63-67. 

The  case  of  Stix  &  Co.  v.  Keith,  90  Ala.  121,  7  South.  423, 
cited  by  counsel  for  appellant,  discloses  a  petition  in  all  respects 
sufficient,  as  justifying  a  removal  of  the  cause  to  the  federal 
court,  but  that  case  involved  no  question  of  fraud,  as  is  the  case 
here,  and  therefore  does  not  militate  against  the  conclusion  here 
reached. 

(5)  The  complaint  shows  that  the  work  being  done  on  the 
right  of  way  of  defendant  raliroad  company  was  intrinsically 
dangerous.  Special  plea  numbered  3  of  said  defendant  does  not 
fake  issue  as  to  this  feature,  but  merely  sets  up,  in  substance,  that 
the  work  was  being  done  for  it  by  Carland,  a  contractor,  who 
was  prudent  and  skillful  and  obligated  to  perform  the  work  in  a 
workmanlike  manner.  The  plea  discloses  that  the  work  required 
the  excavation  made  by  the  blasting  alleged  in  the  complaint. 
The  work  being  intrinsically  dangerous,  this  plea  was  insufficient 
under  the  following  authorities:    Mayor  &  Aldermen  of  Sir- 
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mingham  v.  McCrary,  84  Ala.  469,  4  South*  630 ;  Masaey  v\  Oates, 
143  Ala.  248,  39  South.  143;  So.  Ry.  Co.  v.  Lewis,  165  Ala.  555, 
51  South.  746,  138  Am.  St.  Rep.  77;  Baker  v.  A.  B.  &  A.  Ry., 
163  Ala.  101,  49  South.  751. 

We  have  here  treated  the  meritorious  questions  on  this  ap- 
peal, as  presented  by  counsel  for  appellant  in  brief,  and  we  find 
in  the  record  no  error  calling  for  a  reversal  of  the  cause. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McCujllan  and  Sayre,  JJ.,  concur. 


Boyett  V.  Hahn,  et  al. 

Bill  for  Sale  of  Assets  of  Corporation. 

(Decided  November  16,  1916.    73  South.  79.) 

1.  Lien;  Equity;  Enforcement. — ^Where  the  contract  of  the  parties  pro- 
vides no  method  of  enforcing  or  foreclosing  a  lien,  a  court  of  equity  in  the 
exercise  of  its  original  jurisdiction  may  protect  and  foreclose  such  lien. 

2.  Mortgages;  Capital  Stock. — ^A  transfer  and  assignment  by  a  borrower 
to  a  lender  as  trustee  of  all  the  borrower's  one-half  interest  in  a  corporation, 
as  security  for  a  loan  held  to  be  a  mortgage  on  the  borrower's  stock  or  in- 
terest in  the  corporation. 

3.  Corporation;  Interest  of  Mortgagee;  Foreclosure. — -Where  a  borrow- 
er's one-half  interest  in  a  corporation  had  been  assigned  by  him  to  a  lender 
as  security  for  a  loan,  the  lender  had  no  right  to  participate  in  the  govern- 
mental affairs  of  a  corporation  to  the  exclusion  of  the  borrower,  until  fore- 
closure by  the  lender  of  such  lien  on  the  borrower's  interest  and  stock  in  the 
corporation,  and  purchase  by  the  lender  of  the  same  at  such  foreclosure. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  Mrs.  L  E.  Boyett  against  William  Hahn  and  others,  to 
declare  complainant  the  owner  of  one-half  the  capital  stock  of  the 
Plainview  Land  Company,  and  for  a  sale  of  the  assets  of  said  com- 
pany for  a  division.  From  a  decree  sustaining  demurrer,  com- 
plainant appeals.    Affirmed. 

The  original  bill  alleges :  (1)  The  parties.  (2)  That  William 
Hahn  and  J.  Standish  Clark  are  over  21  years  of  age,  Clark 
living  in  Alabama,  and  Hahn  being  a  nonresident,  and  that  the 


Digitized  by  VjOOQIC 


440  SUPREME  COURT  [VoL 

[Boyett  v.  Hahn»  et  al.] 

Plainview  Land  Company  is  a  corporation  doing  business  in  Bir- 
mingham, Ala.  (3)  That  on  November  30,  1914,  the  land  com- 
pany was  doing  business  in  Birmingham,  Ala./  and  at  said  time 
respondent  Hahn  was  the  general  manager  of  said  company,  and 
claimed  to  be  the  owner  of  an  undivided  one-half  interest  in  and 
to  said  Plainview  Land  Company,  and  Clark  claimed  to  be  the 
owner  of  the  other  one-half  interest.  (4)  That  on  October  17, 
1914,  Clark  and  Hahn  were  desirous  of  securing  money  for  the 
purpose  of  carrying  on  the  business  of  the  Plainview  Land  Com- 
pany, and  to  use  in  and  about  said  business,  and  on  said  date 
Hahn  and  Clark  signed  and  swore  to  a  written  statement  hereto 
attached,  marked  Exhibit  A  and  made  a  part  hereof,  and  that 
said  statement  was  drawn  up  in  blank  so  that  it  could  be  used  by 
said  Hahn  for  the  purpose  of  borrowing  money  for  respondents, 
and  as  such  was  signed  by  said  Hahn  and  Clark  on  November 
30,  1914,  and  said  Hahn  showed  the  agent  of  oratrix  said  signed 
and  sworn  statement,  and  requested  a  loan  from  testatrix  in  the 
sum  of  $500,  and  relying  upon  said  statement  and  upon  the  facts 
therein  set  out  oratrix  loaned  said  sum  to  said  Plainview  Land 
Company  upon  a  promissory  note,  and  as  a  further  security  for 
said  amount  said  William  Hahn  on  behalf  of  himself  executed  to 
oratrix  exhibit  hereto  attached  and  marked  Exhibit  A.  (4^4) 
Such  amount,  with  interest  of  8  per  cent,  per  annum,  is  now  due 
your  oratrix  and  is  unpaid.  (5)  Avers  the  insolvency  of  Hahn, 
and  that  it  will  be  necessary  to  foreclose  such  conveyance,  marked 
Exhibit  A  in  order  for  oratrix  to  secure  her  said  indebtedness. 
(6)  That  Hahn  and  Clark  own  all  of  the  capital  stock  of  said 
Plainview  Land  Company.  (7)  Oratrix  in  equity  and  good  con- 
science is  the  owner  of  one-half  undivided  interest  in  and  to  the 
assets  and  capital  stock  of  the  Plainview  Land  Company,  and 
Clark  is  the  owner  of  the  remaining  interest,  and  that  the  prop- 
erty cannot  be  divided  equitably  without  a  sale  thereof. 

Exhibit  A  is  as  follows : 

October  17,  1914.  State  of  Alabama,  Jefferson  County. 
Whereas,  I,  William  Hahn,  am  owner  of  one-half  interest  in  the 
Plainview  Land  Company,  with  J.  Standish  Clark,  who  is  the 
owner  of  the  other  one-half  interest,  I,  William  Hahn,  hereby 
represent  that  my  interest  in  net  profits  amounts  to  not  less  than 
$10,000,  according  to  the  prices  at  which  the  lots  owned  by  the 
Plainview  Land  Company  have  been  sold,  and  at  the  listed  price 
of  the  lots  to  be  sold,  and  further  represent  that  my  or  my 
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assigns'  interests  are  not  subject  to  any  assessment  for  selling  or 
otherwise.  This  expense  being  paid,  and  to  be  paid  by  J.  Stand- 
ish  Clark,  which  expense  and  obligations  due  and  to  be  paid  by 
J.  Standish  Clark  is  to  be  deducted  from  the  gross  selling  price. 
In  consideration  of  an  indebtedness  of  $500  due  by  me  to  Mrs. 
I.  E.  Boyett  as  trustee,  to  secure  note  given  November  30,  1914,. 
by  the  Plainview  Land  Company,  I  hereby  transfer,  set  over,  and 
assign  to  Mrs.  I.  E.  Boyett  as  trustee  all  my  interest  above  men- 
tioned, to  secure  the  indebtedness  at  maturity  thereof.  This 
instrument  and  assignment  to  be  void  on  the  payment  of  the  prin- 
cipal and  the  interest  on  the  sum  hereby  secured.  [Signed]  Wil- 
liam Hahn. 

Appended  thereto  is  the  following: 

I,  J.  Standish  Clark,  hereby  certify  that  the  above  is  a  true 
and  correct  statement  of  the  interest. and  condition  of  interest 
due  William  Hahn,  and  hereby  acknowledge  the  above  assignment 
and  transfer.    [Signed]  J.  Standish  Clark. 

Both  signers  acknowledged  same  before  a  notary  public. 

The  fifth  ground  of  demurrer  thereto  is  that  it  affirmatively 
appears  from  the  bill  of  complaint  that  the  Plainview  Land  Com- 
pany is  a  corporation,  and  that  said  Plainview  Land  Company  has 
not  mortgaged  or  conveyed  any  of  its  property  to  the  complainant, 
and  that  no  good  and  sufficient  reason  appears  in  the  said  bill  of 
complaint  why  the  assets  of  the  Plainview  Land  Company  should 
be  sold  under  the  decree  of  this  court.  The  bill  was  amended  by 
adding  paragraph  3  that  William  Hahn  was  the  owner  of  one- 
half  of  the  capital  stock  of  the  Plainview  Land  Company,  and  J. 
Standish  Clark  the  owner  of  the  other  half.  Further  amended 
by  adding  that  said  conveyance  marked  Exhibit  A  is  in  conscience 
and  equity  a  mortgage  on  one-half  undivided  interest  in  and  to 
said  Plainview  Land  Company,  and  that  there  has  been  a  default 
in  said  indebtedness  thereby  secured,  and  that  said  mortgage  was 
subject  to  foreclosure.  Further  by  adding  paragraph  8,  averring 
that  J.  Standish  Clark  as  manager  of  said  Plainview  Land  Com- 
pany is  preventing  oratrix  from  exercising  any  acts  of  control  or 
ownership  in  said  corporation,  and  is  attempting  to  control  said 
corporate  affairs  to  the  exclusion  of  the  oratrix.  Also  by  adding 
paragraph  9,  averring  that  oratrix  has  no  legal  remedy  to  enforce 
her  right  in  this  case,  but  that  the  legal  title  to  said  corporate 
stock  and  to  the  one-half  interest  owned  by  your  oratrix  is  still 
in  said  Hahn  and  said  Clark,  and  Hahn  and  Clark  are  denying  all 
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rights  to  your  oratrix  to  participate  therein,  or  enjoy  the  fruits 
of  her  said  property.  The  seventh  ground  of  demurrer  is  prac- 
tically the  same  as  the  fifth  above  set  out. 

L.  J.  Cox,  for  appellant.  William  M.  Spencer,  Jr.,  for  ap- 
pellee. 

THOMAS,  J. —  (1)  When  the  contract  of  the  parties  provides 
no  method  of  enforcing  or  foreclosing  a  lien,  a  court  of  equity  in 
the  exercise  of  its  original  jurisdiction  may  protect  and  fore- 
close such  lien. — 1  Pom.  Eq.  Jur.  §§  165-167;  Averyt  Drug  Co.  v. 
Ely-Robertson-Barlow  Drug  Co.,  194  Ala.  507,  69  South.  931. 

(2)  Exhibit  A  is  a  mortgage  on  Hahn's  stock  or  interest  in 
the  corporation. — Campbell  v.  Woodstock  I.  Co.,  83  Ala.  351,  3 
South.  369 ;  Gilmer  v.  Morris,  80  Ala.  78,  60  Am.  Rep.  85 ;  Elling- 
ton V.  Charleston,  51  Ala.  166. 

(3)  The  complainant  has  the  right,  under  the  averments  of 
her  bill,  to  a  foreclosure  of  her  lien  on  the  one-half  interest  in  the 
Plainview  Land  Company  "transferred,  set  over,  and  assigned 
to  Mrs.  I.  E.  Boyett  as  trustee,"  by  William  Hahn.  It  is  averred 
that  this  land  company  is  a  corporation  owned  in  equal  parts  by 
J.  Standish  Clark  and  William  Hahn ;  and  until  the  foreclosure  by 
complainant  of  her  lien  on  Hahn's  interest  and  stock  in  the  cor- 
poration, and  her  purchase  of  the  same  at  such  foreclosure,  com- 
plainant has  no  right  of  participation  in  the  governmental  affairs 
of  the  corporation,  to  the  exclusion  of  William  Hahn. 

If  the  prayer  for  relief,  under  the  averments  of  the  bill,  were 
for  a  foreclosure  of  her  lien  on  Hahn's  interest  or  stock  in  the 
corporation,  and  not  for  a  dissolution  of  the  corporation  and  a 
sale  of  its  assets  for  division,  such  relief  might  be  had. 

Complainant  must  first  have  a  foreclosure  of  her  lien,  after 
which,  if  she  becomes  the  purchaser  of  Hahn's  interest,  the  right 
to  a  participation  in  the  affairs  of  the  corporation  will  be  ac- 
corded to  her  as  such  purchaser. 

It  results  that  respondents'  demurrer  No.  5  to  the  bill  as 
originally  filed  (No.  7  to  the  bill  as  last  amended)  was  properly 
sustained;  and  the  decree  of  the  chancellor  is  accordingly  af- 
firmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ.,  concur. 
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Phillips-Boyd  Pub.  G>.  v.  McKinnon,  et  al. 

ABsnmpdt* 

(Decided  November  23,  1916.    78  South.  43.) 

1.  Contract;  Mutuality. — The  minds  of  two  or  more  parties  must  meet  to 
constitute  a  valid  contract. 

2.  Guaranty;  Offer  and  Acceptance^ — ^A  mere  offer  of  guaranty  must  be 
accepted  before  it  becomes  binding. 

3.  Same. — ^Where  there  is  a  request  by  the  guarantee  to  the  guarantor 
for  gpiaranty,  and  the  guaranty  is  made  in  response  to  such  request,  the 
contract  becomes  complete. 

4.  Same;  Bi-Lateral  Contract. — ^If  a  guaranty  is  bi-lateral  and  complete- 
ly executed  by  both  parties,  and  recites  on  its  face  a  consideration,  though 
nominal,  no  acceptance  is  required  as  it  is  a  complete  contract. 

5.  Same. — ^If  a  guaranty  is  absolute  in  form  and  expresses  a  considera- 
tion, no  acceptance  is  necessary. 

6.  Same. — A  mere  proposed  guaranty,  such  as  a  letter  of  credit,  gener- 
ally requires  notice  of  acceptance  to  make  it  binding  on  the  guarantor. 

7.  Same;  Waiver. — ^The  right  to  notice  of  acceptance  of  a  guaranty  may 
be  waived  by  the  form  or  condition  of  the  guaranty,  or  waiver  may  be  im- 
plied by  the  terms  of  the  instrument. 

8.  Same;  Mode. — ^If  a  guarantor  expressly  or  impliedly  intimates  a  par- 
ticular mode  of  acceptance,  of  his  proffered  guaranty,  it  is  necessary  only 
for  the  other  party  to  follow  the  indicated  method  of  acceptance. 

9.  Same. — If  the  person  offering  the  guaranty  expressly  or  impliedly  in- 
timates in  his  offer  that  it  will  be  sufficient  to  act  upon  the  proposal  without 
communicating  the  acceptance  of  it  to  himself,  the  performance  of  the  con- 
dition is  sufficient  acceptance  without  notification. 

10.  Same;  Notice  to  Guarantor. — ^Where  a  letter  requested  a  publishing 
concern  to  ship  to  the  customer  such  books  as  he  might  order  on  credit,  and 
contained  an  express  waiver  of  notice  to  the  guarantor  of  any  and  all  trans- 
actions with  and  extensions  of  credit  to  the  customer,  and  pursuant  thereto 
sale  and  delivery  of  the  books  were  made  to  the  customer,  tne  guaranty  was 
binding. 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  A.  B.  Foster. 

Action  by  the  Phillips-Boyd  Publishing  Company  against  A. 
McKinnon  and  another.  Judgment  for  defendants  and  plaintiff 
appeals.  Transferred  from  the  Court  of  Appeals  under  Acts 
1911,  p.  450,  §  6.     Reversed  and  remanded. 
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The  complaint  declares  upon  a  guaranty  in  the  shape  of  a  let- 
ter addressed  to  plaintiff,  and  signed  by  Archie  McKinnon  and 
J.  J.  Rivenbark,  requesting  plaintiff  to  "ship  to  L.  E.  McKinnon 
such  books  as  he  may  order  from  time  to  time,  and  on  credit,  and 
give  him  such  time  in  which  to  pay  for  them  as  you  may  deem 
proper,  in  consideration  whereof  the  signers  hereby  undertake  to 
guarantee  to  you  that  he  shall  well  and  truly  comply  with  his  con- 
tract with  you,  and  make  payment  for  all  books  furnished  him 
by  you,  and  for  other  indebtedness  due  by  him  in  his  accounts 
with  you,  and  should  he  fail  to  make  payment  in  full  of  his  ac- 
counts within  the  time  you  give  him,  and  fail  to  comply  with  his 
contract  with  you,  I,  and  each  of  us,  hereby  become  responsible 
to  you  for  said  books  or  any  other  accounts  with  you,  and  all  loss 
or  damages  to  you  on  account  of  his  failure  to  comply  with  his 
contract,  further  agreeing  to  pay  the  amount  of  said  indebtedness 
within  30  days  after  being  notified  of  his  failure  to  comply  with 
his  contract.  [Here  follows  a  clause  limiting  liability  to  $250 
for  the  payment  of  any  balance  due  by  him.]" 

The  guaranty  also  contained  this  sentence :  "I  also  waive  my 
rights  to  notice  of  any  and  all  transactions  with  said  L.  E.  Mc- 
Kinnon and  his  failure  to  pay  his  indebtedness  to  you." 

The  complaint  alleges  a  balance  due  from  L.  E.  McKinnon  to 
plaintiff  of  $207.67,  and  notice  to  defendant  of  the  default  and 
failure  of  said  L.  E.  McKinnon  to  pay.  The  first  plea  is  as  fol- 
lows: "Answering  count  1  of  the  complaint,  defendant  says 
that  on  April  13,  1912,  in  Atlanta,  Ga.,  one  L.  E.  McKinnon  exe- 
cuted a  contract  hereto  annexed  and  made  a  part  hereof,  and  that 
on  April  15,  1912,  in  New  Brockton,  Ala.,  the  defendants  exe- 
cuted the  certain  obligations  set  out  in  count  1  of  the  complaint, 
and  defendants  aver  that  no  agent  of  plaintiff  was  present  when 
they  signed  said  obligations;  that  they  were  not  requested  by 
plaintiff  to  execute  said  obligation ;  that  they  received  no  consid- 
eration for  signing  said  obligation,  and  plaintiff  did  not  give  de- 
fendants notice  that  said  obligation  was  accepted." 

W.  W.  Sanders,  and  R.  H.  Arrington,  for  appellant.  J.  A. 
Carnley,  for  appellee. 

ANDERSON,  C.  J.— (1-10)  It  takes  two  or  more  parties  to 
make  a  valid  contract,  as  there  must  be  a  meeting  of  minds. 
Therefore,  if  a  guaranty  is  a  mere  offer,  it  must  be  accepted  be- 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  445 

[Phillips-Boyd  Pub.  Co.  v.  McKinnon,  et  al.] 

fore  it  becomes  binding.  When  there  is  a  request  by  the  guar- 
antee to  the  guarantor  for  guaranty,  and  the  guaranty  is  made  in 
response  to  such  request,  then  the  contract  becomes  complete.  If 
the  contract  is  bilateral  and  completely  executed  by  both  parties, 
reciting  on  its  face  that  it  is  executed  upon  a  consideration, 
though  nominal,  no  acceptance  is  required  for  it  is  a  complete 
contract.  If  the  contract  is  absolute  in  form  and  expresses  a 
consideration,  no  acceptance  is  necessary.  If,  however,  it  is  a 
mere  proposed  guaranty,  such  as  a  letter  of  credit,  notice  of  ac- 
ceptance is  generally  necessary  in  order  to  make  it  binding  upon 
the  guarantor.— Davis  v.  WeUs,  104  U.  S.  159,  26  L.  Ed.  686; 
Shows  V.  Steiner,  et  al.,  175  Ala.  363,  57  South.  700 ;  Manier  v. 
Appling,  112  Ala.  663,  20  South.  978.  The  parties,  however,  may 
in  several  ways  waive  the  necessity  of  notice  of  the  acceptance. — 
20  Cyc.  p.  1411.  The  right  to  notice  may  be  waived  by  the  form 
or  conditions  of  the  guaranty,  or  a  waiver  may  be  implied  by  the 
terms  of  the  instrument. — Swisher  v.  Deering,  104  111.  App.  572. 
Notification  of  acceptance  is  regarded  as  for  the  benefit  of  the  per- 
son making  the  offer,  and  he  may  dispense  with  notice  to  himself 
if  he  thinks  it  desirable  to  do  so,  or,  if  he  expressly  or  impliedly 
intimates  a  particular  mode  of  acceptance,  it  is  only  necessary  for 
the  other  person  to  follow  the  indicated  method  of  acceptance.  If, 
therefore,  the  person  making  the  offer  expressly  or  impliedly  inti- 
mates in  his  offer  that  it  will  be  sufficient  to  act  on  the  proposal 
without  communicating  acceptance  of  it  to  himself,  performance 
of  the  condition  is  sufficient  acceptance  with  notification. — 9  Cyc. 
270,  271,  and  cases  cited  in  note  58.  The  letter  in  question  con- 
tains a  clause  expressly  waiving  notice  by  the  addressee  to  the 
guarantors  of  any  and  all  transactions  with  and  extensions  of 
credit  to  the  principal  debtor,  and  the  complaint  charges  a  sale 
and  delivery  of  the  articles  pursuant  to  the  receipt  of  the  letter, 
which  was  an  acceptance  of  the  offer,  and,  notice  of  same  having 
been  waived,  the  defendant's  plea  5  was  bad,  and  was  subject  to 
the  plaintiff's  fifth  ground  of  demurrer,  which  the  circuit  court 
erred  in  not  sustaining,  and  the  judgment  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 
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Street  v.  Shaddix,  et  al. 

Ejectment* 

(Decided  November  16,  1916.    73  South.  73.) 

1.  Appeal  and  Error;  Dismissal;  Filing  Transcript — ^Where  the  appeal 
was  taken  within  a  year  after  the  judgment,  and  continuances  were  twice 
granted  by  the  Supreme  Court,  and  the  case  was  not  submitted  until  a  year 
and  a  half  after  the  appeal,  at  which  time  the  transcript  was  filed,  the  case 
will  not  be  dismissed  for  undue  delay  in  filing  the  transcript,  the  appellees 
not  having  seasonably  invoked  such  action. 

2.  Trial;  Record;  Directing  Verdict. — ^Where  the  clerk  noted  the  fact  in 
his  certificate  to  the  transcript  that  three  matters  of  documentary  evidence 
could  not  be  found  by  him,  and  were  consequently  omitted  from  the  bill  of 
exceptions,  this  court  could  not  review  the  action  of  the  trial  court  in  refus- 
ing the  general  affirmative  charge  for  the  appellant,  notwithstanding  the 
bill  of  exceptions  recited  that  it  contained  all  or  substantially  all  of  said  tes- 
timony. 

3.  Limitation  of  Action;  DisabiKty.^Under  §  4846,  Code  1907,  in  eject- 
ment by  heirs  against  one  claiming  by  adverse  possession,  the  heirs  must 
show,  in  order  to  suspend  the  running  of  such  adverse  possession  by  the  stat- 
ute, both  that  they  had  title  as  heirs  at  the  time  the  asserted  adverse  posses- 
sion began,  and  that  some  of  them  were  minors  at  the  time. 

4.  Same;  Burden  of  Proof. — The  burden  of  showing  that  one  is  within, 
and  therefore  entitled  to  the  benefit  of  the  exception  of  such  statute,  is  upon 
one  claiming  the  benefit. 

5.  Ejectment;  Instructions. — Where  the  action  was  ejectment  ag^nst 
adverse  possessors,  plaintiff  was  not  entitled  to  an  unqualified  instruction 
that  the  burden  of  proving  title  by  adverse  possession  was  on  defendant, 
where  there  was  no  evidence  of  alleged  facts  suspending  the  operation  of  the 
adverse  possession  because  of  plaintiff's  minority  under  §  4846,  Code  1907. 

6.  Same;  Evidence. — In  an  action  of  ejectment  by  heirs  against  an  ad- 
verse possessor,  it  was  competent  for  plaintiff  to  show  declarations  made  by 
one  of  defendant's  grantors  inconsistent  with  any  claim  of  right  by  such 
grantor  hostile  to  the  title  of  the  heirs  of  plaintiff  ancestors. 

Appeal  from  Clay  County  Court. 

Heard  before  Hon.  E.  J.  Garrison. 

Statutory  ejectment  by  Clementine  Shadix  and  others,  against 
J.  C.  Street.  Judgment  for  plaintiffs  and  defendant  appeals.  Re- 
versed and  remanded. 

RroDLE,  Burt  &  Rtodle,  for  appellant.  M.  F.  Parker,  and 
O.  B.  Cornelius,  for  appellee. 
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McCLELLAN,  J.— Statutory  ejectment,  instituted  by  appel- 
lees against  appellant. 

(1,  2)  The  judgment  from  which  the  appeal  is  prosecuted 
was  rendered  on  July  28,  1913.  According  to  the  recitals  of  the 
approved  appeal  bond,  the  appeal  was  taken  on  July  25,  1914.  A 
certificate  of  the  clerk  of  the  trial  court,  filed,  when  the  appeal 
was  docketed  in  this  court,  on  January  11,  1915,  recites  that  the 
appeal  was  taken  a  few  days  earlier,  as  the  result,  doubtless,  of 
mere  clerical  error;  and  this  certificate  further  recites  that  no- 
tice of  the  appeal  was  served  on  O.  B.  Cornelius  as  attorney  of 
record  for  the  appellee.  Continuances  were  twice  entered  in 
this  court,  viz.,  on  January  12,  1915,  and  on  June  1,  1915.  The 
transcript  was  filed  January  11,  1916,  during  the  term  to  which 
the  appeal  had  been  continued  and  in  time  for  submission  of  the 
appeal  during  the  first  call,  at  that  term,  of  the  division  of  the. 
state  from  which  the  appeal  comes.  The  motion  to  dismiss  the 
appeal  cannot  be  granted.  If  the  appellees  conceived  that  undue 
delay  had  characterized  the  filing  of  the  transcript  in  this  court, 
the  appellees  should  have  seasonably  invoked  this  court's  action. 
The  clerk  in  his  certificate  to  the  transcript  correctly  notes  the 
fact  that  three  matters  of  evidence  (documentary)  could  not  be 
found  by  him  and  were,  hence,  omitted  from  the  bill  of  excep- 
tions. In  this  state  of  the  bill  of  exceptions,  refuting  in  those 
three  particulars  the  recital  that  the  bill  contained  all  (or  sub- 
stantially all)  of  the  evidence,  there  can  be  no  review  here  of  the 
refusal  of  the  general  affirmative  charge  for  the  appellant. 

(3,  4)  The  plaintiffs  relied  upon  the  title  to  which  they  suc- 
ceeded from  Isaac  Shadix,  deceased.  The  witness  Craft  testified : 
"The  heirs  of  the  Isaac  Shadix  estate  are  the  ones  mentioned  as 
plaintiffs  in  the  complaint.  The  youngest  ones  of  the  heirs  are 
between  21  and  23  years  old,  and  are  grandchildren  of  Isaac 
Shadix." 

The  defendant  relied  upon  adverse  possession  under  color  of 
title.  There  was  evidence  tending  to  show  the  infancy  of  at 
least  some  of  the  plaintiffs  at  the  time  the  defendant's  asserted 
adverse  possession  commenced;  but  the  transcript  does  not  dis- 
close any  evidence  tending  to  show  that  at  the  time  of  the  incep- 
tion of  the  adverse  possession  asserted  the  immediate  ancestor  of 
any  of  the  plaintiffs  had  died,  with  the  result  that  the  plaintiffs, 
under  disability  at  that  lime,  then  had  an  estate  in  the  lands  in 


Digitized  by  VjOOQIC 


448  SUPREME  COURT  [Vol. 

[Street  v.  Shaddix,  et  al.] 

question.  If  the  adverse  possession  asserted  began  to  run  before 
an  infant  owner  succeeded  to  his  or  her  rights  to  an  interest  in 
the  land,  the  death  of  the  ancestor  did  not  suspend  the  running  of 
the  statute.  Section  4846  of  the  Code  operates  to  create  an  excep- 
tion in  favor  of  persons  under  disability  at  the  time  the  right  ac- 
crues ;  and  the  burden  of  showing  that  one  is  within,  and  entitled 
to,  the  benefit  of  the  exception  is  upon  him  who  would  avail  of  the 
exception. — Richardson  v.  Merlins,  175  Ala.  309,  57  South.  720 ; 
BUick  V.  Pratt  Coal  Co,,  85  Ala.  508,  5  South.  89.  In  the  absence 
of  evidence  tending  to  show  the  minority  of  at  least  some  of  the 
plaintiffs  at  the  time  the  asserted  adverse  possession  began,  the 
court  should  not  have  refused  defendant's  requested  charge  num- 
bered 8.  This  charge  reads:  "I  charge  you  that  if  defendant 
went  into  possession  of  any  of  the  lands  described  in  the  deed 
from  W.  W.  Branberry  and  others  to  him  as  executor  on  Novem- 
ber 9,  1896,  immediately  after  the  deed  from  Ashcraft  to  him  as 
administrator  was  made,  and  continued  in  possession  of  any  of 
said  lands  for  a  period  of  ten  years,  and  that  defendant's  posses- 
sion was  peaceable,  continuous,  open,  notorious,  and  adverse, 
claiming  to  own  same,  your  verdict  will  be  for  defendant,  even 
though  you  believe  that  W.  W.  Bradberry  secured  said  land  by 
permission  from  Rhoda  Shadix." 

(5)  In  view  of  the  absence  of  evidence  to  show  the  facts  es- 
sential to  admit  of  the  application  of  the  exception  made  by  Code, 
§  4846,  the  court  might  well,  in  all  caution,  have  refused  the 
plaintiffs'  requested,  unqualified  instruction  that  the  burden  of 
proving  title  by  adverse  possession  was  on  the  defendant.  As  a 
general  proposition  that  is  of  course  correct ;  but  in  the  circum- 
stances indicated  that  unqualified  instruction  at  least  called,  when 
given,  for  an  explanation. 

(6)  W.  W.  Bradberry  was  one  of  the  grantors  of  the  land 
in  suit  in  the  conveyance  to  the  defendant.  The  plaintiffs'  theory 
was  that  W.  W.  Bradberry  was,  during  many  years  before  No- 
vember 9, 1896,  the  agent  of  the  widow  and  heirs  of  Isaac  Shadix, 
deceased,  in  control  of  the  lands  in  question.  The  plaintiffs  were 
permitted,  over  the  objections  of  the  defendant,  to  adduce  testi- 
mony showing  declarations  of  W.  W.  Bradberry  inconsistent 
with  any  claim  or  assertion  of  rights  by  W.  W.  Bradberry,  hostile 
to  the  title  of  the  widow  and  heirs  of,  or  successors  in  right  to, 
Isaac  Shadix,  deceased — this  with  the  evident  purpose  of  estab- 
lishing the  absence  of  any  intent  of  Bradberry  to  assert  adverse 
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possession  of  the  lands  in  suit.  There  was  no  error  in  permit- 
ting the  plaintiffs  to  adduce  the  testimony  indicated. 

For  the  error  of  refusing  to  defendant  charge  3,  the  judg- 
ment must  be  reversed.     The  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Page  &  Jones  v.  Barry. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  22.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence  orig- 
inally inadmissible  was  subsequently  rendered  admissible,  its  previous  er- 
roneous admission  was  harmless. 

2.  Trial;  Jury  Question. — ^Where  the  evidence  on  disputed  questions  was 
in  great  and  direct  conflict,  the  issues  presented  could  be  decided  only  by  the 
jury. 

3.  Accord  and  Satisfaction;  Cashing  Check;  Retaining  Proceeds. — ^The 
tender  to  an  insurance  agent  by  subagents  employed  by  him,  of  a  check  ac- 
companied by  an  itemized  statement  of  premiums  collected,  commission  re- 
served, and  amounts  due,  and  the  cashing  of  the  check  by  the  agent  and  re- 
taining the  proceeds  did  not  constitute  payment  by  the  subagent  of  premi- 
ums not  collected  by  them,  unless  the  agent  so  accepted  the  check. 

Appeal  from  Mobile  Law  and  Equity  Court. 
Heard  before  Hon.  Saffold  Berney. 

Assumpsit  by  E.  T.  Barry  against  Page  &  Jones.    Judgment 
for  plaintiffs  and  defendant  appeals.    Affirmed. 
Transferred  from  Court  of  Appeals. 

Inge  &  McLeod,  for  appellant.  Palmer  Pillans,  for  appel- 
lee. 

MAYFIELD,  J. — Appellee  sued  appellants  to  recover  $316.32. 
The  first  four  counts  were  the  common  counts  in  Code  form; 
and  the  fifth  and  sixth,  in  special  assumpsit. 

The  fifth  count  contains,  among  others,  the  following  allega- 
tions, which  raise  the  material  issues :  "In  November,  1910,  and 
for  several  years  subsequent  thereto,  the  plaintiff  was  an  agent 
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for  the  Union  Marine  Insurance  Company,  Ltd.,  and  had  engaged 
the  defendants  to  act  as  subagents  f or^the  sale  of  maritime  insur- 
ance by  said  company  at  Mobile.  And  plaintiff  avers  that  his  in- 
structions to  the  defendants  were  to  collect  the  premiums  accru- 
ing on  any  certificate  of  insurance  upon  delivery  of  such  certifi- 
cate of  insurance  to  the  party  purchasing  same,  and  ad- 
vised defendants  that  he  would  look  to  them  for  pay- 
ment of  any  premiums  earned  but  not  collected  by  rea- 
son of  their  failure  to  collect  same  upon  delivery  of  the  certifi- 
cate. And  plaintiff  further  avers  that  the  said  Union  Marine 
Insurance  Company  held  him  (plaintiff)  responsible  for  any  such 
uncollected  premiums,  and  required  him  to  pay  them,  and  that 
defendants  were  advised  of  this  fact.  But  so  it  is,  as  plaintiff 
avers  that  the  defendants,  contrary  to  plaintiff's  instructions  in 
the  premises,  delivered  sundry  certificates  of  insurance  to  per- 
sons purchasing  them,  without  collecting  the  premiums,  and  that 
neither  plaintiff  nor  defendants  have  ever  been  able  to  collect  the 
said  premiums.  And  plaintiff  avers  that  the  persons  to  whom 
said  certificates  were  delivered,  and  the  amount  of  premiums 
earned  and  due  on  same  are  as  follows,"  etc. 

The  count,  continuing,  sets  out  a  number  of  items,  and  con- 
cludes by  averring  demand,  and  failure  to  pay. 

The  sixth  count  is  practically  the  same  as  the  fifth,  with  the 
additional  averment  that  plaintiff  had  been  compelled  to  pay  the 
amount  sued  for  to  the  Union  Marine  Insurance  Company,  and 
that  he  therefore  sued  to  recover  the  amount  from  defendants 
who  were  primarily  liable  therefor.  The  trial  was  had  on  the 
general  issue,  payment,  the  statute  of  limitations  of  three  years, 
and  one  plea  setting  up  a  waiver  of  the  instructions  of  plaintiff 
to  defendants  as  alleged  above,  and,  lastly,  a  plea  of  accord  and 
satisfaction.  The  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff,  and  defendants  appeal. 

The  evidence  of  plaintiff,  if  true,  supported  the  verdict  and 
judgment;  and  that  of  the  defendants  tended  to  deny  liability. 
There  are  many  assignments  of  error  as  to  rulings  on  evidence 
that  need  not  be  considered,  because  the  ruling  could  not  have 
injured  appellants. 

(1)  If  some  of  the  evidence  offered  by  plaintiff  was  not  ad- 
missible when  offered,  it  was  subsequently  rendered  admissible, 
and  the  error  of  its  admission  cured.  The  defendants  subse- 
quently offered  the  very  evidence  offered  by  plaintiff. 
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(2)  The  whole  record  shows  that  there  was  really  no  dispute 
as  to  the  amounts  of  the  several  items  of  premiums  which  were 
not  collected,  nor  as  to  the  credits  paid  by  defendants.  The  real 
dispute  was  the  liability  of  defendants  for  the  failure  to  collect 
unpaid  premiums  due  on  certificates  of  insurance  issued  by  them 
as  subagents  for  plaintiff,  and  whether  the  plaintiff  or  the  defend- 
ants were  liable  to  pay  a  month's  salary  of  one  McKnight,  who 
was  sent  to  the  defendants  by  the  plaintiff  or  by  the  insurance 
company.  The  evidence  of  the  plaintiff  and  that  of  the  defend- 
ants on  these  two  disputed  questions  was  in  great  and  direct  con- 
flict. As  the  two  questions  could  be  decided  only  by  the  jury 
they  were  properly  submitted  to  the  jury  for  their  decision.  The 
general  affirmative  charge  was  properly  given  in  favor  of  the 
plaintiff  as  to  the  plea  of  the  statute  of  limitations. 

(3)  The  defendants  introduced  in  evidence  a  check  pajrable 
to  plaintiff  together  with  an  itemized  statement  of  premiums  col- 
lected, commissions  reserved,  and  amounts  due  to  that  date, 
which  is  claimed  by  defendants  to  amount  to  payment,  or  to  ac- 
cord and  satisfaction  of  all  amounts  due  from  defendants  to 
plaintiff.  The  evidence  was  in  conflict,  however,  as  to  whether 
or  not  this  check  was  received,  or  intended  to  be  received,  in  full 
satisfaction  of  the  whole  amount;  and  hence  this  question  was 
properly  submitted  to  the  jury  under  appropriate  instructions. 
The  court,  at  plaintiff's  request,  instructed  the  jury  as  follows 
on  this  subject:  "The  court  charges  the  jury  that  the  tender  of 
the  check  accompanied  by  the  statement  in  evidence,  and  that  the 
cashing  of  the  check  by  the  plaintiff  and  the  retention  by  the 
plaintiff  of  the  proceeds  thereof  did  not  constitute  a  payment  by 
defendants  to  plaintiff  of  premiums  not  collected,  unless  the  jury 
is  reasonably  satisfied  from  the  evidence  that  the  plaintiff  so 
accepted  it." 

There  was  no  error  in  the  giving  of  this  instruction.  The 
plaintiff's  evidence  denied  that  the  check  was  received,  or  was 
intended  to  be  received,  in  full  satisfaction  as  to  the  premiums 
not  collected. 

There  is  involved  on  this  appeal  no  new  or  intricate  questions 
of  law  or  fact,  and  no  good  could  come  of  a  lengthy  discussion  of 
the  various  assignments  of  error.  It  is  sufficient  to  say  that 
none  of  the  assignments  insisted  upon  has  been  overlooked,  and 
that  after  careful  consideration  we  find  no  reversible  error. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 
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Hughes  V.  Outlaw,  et  al. 

Mandamus. 

(Decided  November  16,  1916.    73  South.  16.) 

1.  Mandamus;  Petitioners;  Joinder. — ^Where  the  proceeding  was  by 
parents  against  a  teacher  and  the  members  of  the  board  of  education,  to 
compel  respondent  to  admit  the  parents'  children  to  a  public  school  without 
the  payment  of  a  fee  of  $1  a  month  for  each  pupil,  the  state  having  an  inter- 
est in  the  education  of  the  children,  and  each  of  the  parents  having  alike 
special  and  peculiar  interests  in  having  the  regulation  exacting  the  fee  set 
aside  and  annulled,  there  was  no  tenable  objection  to  the  joinder  of  the 
parents  as  petitioners  for  mandamus. 

2/ Schools  and  School  District;  Charges;  Authority  of  Teacher. — Where 
the  action  was  mandamus  to  compel  the  teacher  to  receive  children  in  school, 
claimed  to  be  public,  without  the  exaction  of  a  monthly  fee  therefor,  it  was 
immaterial  that  the  teacher,  in  demanding  the  fee,  and  excluding  the  chil- 
dren for  the  non  payment  thereof,  was  acting  by  authority  of  the  board  of 
education  of  the  county,  or  the  local  board  of  the  town,  since  the  duty  of  the 
teacher  to  conduct  the  school  according  to  the  law  and  the  statute,  could  be 
enforced  by  mandamus,  whether  one  board  or  the  other  had  the  right  to 
control  the  school. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Petition  for  mandamus  by  J.  W.  Outlaw  and  others  against 
N.  B.  Hughes,  as  teacher,  and  the  members  of  the  Board  of 
Education  to  compel  them  to  admit  relators'  children  to  a 
public  school  without  payment  of  a  fee  of  $1  per  month  for  each 
pupil.  From  a  judgment  granting  the  writ,  respondent  named 
appeals.    Affirmed. 

Petition  sets  up  that  the  relators  are  patrons  of  the  school  at 
Cottonwood,  which  they  allege  to  be  a  public  school,  and  that  each 
of  them  have  children  of  school  age  who  are  denied  admittance 
to  and  attendance  upon  the  school  without  the  payment  of  the  fee 
of  75  cents  per  month  per  pupil,  and  that  25  cents  per  month 
would  be  entirely  sufficient  as  an  incidental  fee  for  heating  and 
lighting.  Petitioners  allege  that  the  purpose  for  which  the  fee 
is  charged  is  to  supplement  the  salaries  of  the  teachers  engaged 
in  teaching  said  school,  and  not  for  incidental  expenses.  The 
petition  contains  the  allegation  that  more  than  90  pupils  attend 
said  school. 
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W.  L.  Lee,  and  W.  R.  Chapman,  for  appellant.  Farmer  & 
Farmer,  and  T.  M.  Espy,  for  appellee. 

SAYRE,  J. — Proceeding  for  mandamus  to  compel  appellant, 
a  public  school  teacher,  to  receive  the  children  of  appellees  as 
pupils  without  a  charge  for  tuition  levied  by  the  trustees  of  the 
school. 

The  substantive  right  of  appellees  has  been  several  times  de- 
clared by  this  court  in  accordance  with  the  determination  of  the 
circuit  court  in  this  case. — Bryant  v.  Whisemmt,  167  Ala.  325, 
52  South.  525 ;  Roberson  v.  Oliver,  189  Ala.  82,  66  South.  645 ; 
Williams  v.  Smith,  192  Ala.  428,  68  South.  323 ;  Ryan  v.  Saivyer, 
195  Ala.  69,  70  South.  652. 

(1)  All  the  petitioners  on  the  amended  petition  were  assert- 
ing the  same  right ;  i.  e.,  they  were  seeking,  in  effect,  to  have  an- 
nulled the  regulation  in  virtue  of  which  respondent  denied  their 
children  admission  to  the  school  except  upon  condition  that  they 
pay  a  fee  to  supplement  the  teacher's  salary.  The  state  has  an 
interest  in  the  education  of  its  children,  and  each  and  every  one  of 
the  petitioners  on  the  amended  petition  had  a  like  special  and 
peculiar  interest  in  having  the  regulation  set  aside  and  annulled. 
In  these  circumstances  there  was  no  tenable  objection  to  the 
joinder  of  petitioners  in  the  amended  petition. — 26  Cyc.  401,  402, 
and  cases  cited.  Their  facts  considered,  the  adjudications  cited 
by  appellant  on  this  point  are  easily  distinguishable  from  the  case 
in  hand. 

(2)  It  is  of  no  consequence,  so  far  as  this  case  is  concerned, 
whether  Teacher  Hughes,  in  demanding  the  fee  in  dispute  and  in 
excluding  the  children  of  petitioners  for  non-payment  was  acting 
by  authority  of  the  board  of  education  of  Houston  county  or  the 
local  board  of  Cottonwood.  He  was  conducting  one  of  the  public 
schools  of  the  state.  His  right  to  do  so  was  recognized  by  appel- 
lees when  they  filed  the  petition.  The  charge  and  regulation  com- 
plained of  was  void  in  any  case.  His  right  to  conduct  the  school, 
admitted  all  around,  it  was  his  duty  to  conduct  it  according  to  the 
law  and  the  statutes  under  which  he  pretended  to  act,  and  the 
performance  of  that  duty  might  be  enforced  without  the  embar- 
rassment of  any  question  as  to  whether  the  one  board  or  the  other 
had  the  right  to  control  the  school. 

Judgment  awarding  mandamus  affirmed. 
Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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Southern  Railway  G>.  v.  Negron. 

Injury  to  Stock. 

(Decided  November  16,  1916.    73  South.  14.) 

1.  Railroads;  Injury  to  Stock;  Burden  of  Proof. — ^Where  the  action  was 
against  a  railroad  company  for  negligently  killing  a  mule  by  one  of  its 
trains,  the  burden  was  on  plaintiff  to  reasonably  satisfy  the  jury  that  one  of 
defendant's  trains  killed  the  mule. 

2.  Same;  Instruction. — ^In  such  an  action  an  instruction  that  there  is  no 
presumption  that  the  mule  was  killed  by  defendant's  railroad  company  was 
properly  refused,  since  tJie  charge  as  framed  excluded  presumptions  of  fact, 
as  well  as  of  law,  and  thereby  invaded  the  province  of  the  jury. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Louis  Negron  against  the  Southern  Railway  Com- 
pany for  damages  for  killing  a  mule.  Judgment  for  plaintiff  and 
defendant  appeals.    Affirmed. 

Transferred  from  the  Court  of  Appeals. 

Stokely,  Scrivner  &  DoMiNiCK,  for  appellant.  Harsh, 
Harsh  &  Harsh,  and  C.  C.  McNabb,  for  appelUee. 

SOMERVILLE,  J. — This  is  an  action  against  the  defendant 
railroad  company  for  the  negligent  killing  of  plaintiff's  mule  by 
one  of  defendant's  trains. 

(1)  The  burden  was  on  plaintiff  to  reasonably  satisfy  the 
jury  that  one  of  defendant's  trains  killed  the  mule,  and  the  jury 
were  clearly  instructed  to  that  effect  by  the  trial  judge.  The 
evidence  offered  by  plaintiff  to  show  the  fact  of  killing  was  whol- 
ly circumstantial,  and,  it  may  be  conceded,  was  weak  and  unsat- 
isfactory. 

We  have  examined  the  evidence  and  its  tendencies  with  criti- 
cal care,  and  we  do  not  feel  justified  in  holding,  as  insisted  by 
appellant,  either  that  there  was  not  suffcient  evidence  to  take  the 
case  to  the  jury,  or  that  its  probative  tendencies  were  not  strong 
enough  to  support  the  verdict  for  plaintiff,  within  the  test  that 
governs  our  revisory  action  in  such  cases. — S.  &  N.  A.  R.  Co.  v. 
SmaU,  70  Ala.  499;  So.  Ry.  Co.  v.  Penney,  164  Ala.  188,  51  South. 
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892.  A  discussion  of  the  evidence  here  would  be  of  no  value,  and 
the  mere  statement  of  our  conclusion  must  suffice. 

(2)  The  trial  judge  did  not  err  in  refusing  to  instruct  the 
jury  at  defendant's  request  that  "there  is  no  presumption  that 
the  mule  was  killed  by  defendant  railroad  company."  It  is  true 
there  was  no  presumption  of  law  that  this  mule  was  killed  by 
defendant's  train,  but  the  charge,  as  framed,  excluded  presump- 
tion of  fact  as  well  as  of  law,  and  thereby  invaded  the  province 
of  the  jury. 

The  judgment  will  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 


Darling,  et  al.  v.  Hanlon. 

Bill  for  Partition. 

(Decided  November  23,  1916.    73  South.  20.) 

1.  Equity;  Submission  for  Decree;    Amending  Note    of    Testimony. — 

Where  an  order  was  entered  submitting:  the  cause  for  final  decree  on  plead- 
ings and  proof  as  noted  by  the  register,  such  submission  should  have  been 
set  aside  before  an  amendment  was  allowed  to  the  note  of  testimony;  an 
amendment  to  the  note  of  testimony  allowed  two  months  after  the  submis- 
sion for  final  decree,  without  setting  aside  the  submission,  being  error  to 
reversal. 

2.  Appeal  and  Error;  Harmless  Error;  Amending  Note. — Permitting  the 
note  of  testimony  to  be  materially  amended  after  the  submission  for  final 
decree  without  setting  aside  such  submission,  cannot  be  held  harmless  error. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Norvelle  R.  Leigh,  Special  Judge. 

Bill  by  Essimena  Hanlon  against  Claire  de  Riviere  Darling 
and  others  for  partition.  Judgment  for  complainants  and  re- 
spondents appeal.    Reversed  and  remanded. 

George  B.  Cleveland,  Jr.,  for  appellant.  Ervin  &  McAleer, 
for  appellee. 

GARDNER,  J.— The  bill  in  this  cause  was  filed  by  the  com- 
plainant,  seeking  a  sale  of  the  real  estate  described  in  the  bill  for 
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division  among  the  joint  owners ;  the  complainant  insisting  that 
she  is  the  owner  of  a  life  estate  and  also  a  one-third  undivided 
interest  in  the  remainder.  This  latter  interest  in  the  remainder 
is  claimed  to  have  been  derived  through  a  deed  from  one  Sabine 
M.  Arnous  de  Riviere  to  Emilie  A.  de  Riviere,  of  date  January  23, 
1906.  The  cause  was  resisted  by  the  appellant  Claire  de  Riviere 
Darling. 

(1)  On  March  1,  1915,  an  order  was  entered  submitting  the 
cause  for  final  decree  upon  the  pleadings  and  proofs,  as  noted  by 
the  register.  Thereafter  on  May  7,  1915,  solicitors  for  the  com- 
plainant filed  a  motion  to  be  allowed  to  amend  the  note  of  testi- 
mony entered  on  March  1st  by  noting  thereon,  as  testimony  for 
complainant,  a  certified  copy  of  the  deed  executed  by  Sabine  de 
Riviere,  above  referred  to.  On  the  hearing  of  said  motion  it  was 
ordered  that  the  same  be  granted  and  that  the  note  of  testimony 
be  amended  as  prayed  for,  which  was  done. 

As  will  be  noted,  complainant  was  allowed  to  amend  the  note 
of  testimony  by  the  introduction  of  a  certified  copy  of  said  deed 
more  than  two  months  after  the  cause  had  been  submitted  for 
final  decree  on  pleadings  and  proof.  This  additional  proof  (for 
such  it  was,  the  record  nowhere  discloses  that  such  evidence  had 
been  previously  offered)  was,  it  appears,  a  very  material  part  of 
complainant's  case.  The  note  of  testimony  was  permitted  to  be 
amended  and  the  former  submission  allowed  to  stand.  This  in 
our  opinion  was  reversible  error.  The  submission  should  first 
have  been  set  aside,  which  order  might  have  opened  the  door  to 
the  introduction  of  additional  evidence  by  either  party.  The 
practice  of  setting  aside  submissions  when  the  cause  has  been 
held  for  decree,  for  the  purpose  of  amendment  of  pleadings  or 
the  introduction  of  additional  proof,  is  one  which  has  been  fre- 
quently indulged  in  by  chancery  courts. — Ex  parte  Askurst,  100 
Ala.  573,  13  South.  542.  We  are  aware  of  no  case,  however,  in 
which  additional  testimony  has  been  permitted  to  be  introduced 
by  one  of  the  parties  after  submission  of  the  cause,  without  the 
setting  aside  of  the  submission  and  the  reopening  of  the  case. 
This  action  was  error  calling  for  reversal  of  the  cause. — Wilkin- 
son V.  Buter,  115  Ala.  578,  22  South.  34;  Sims'  Chy.  Pr.  §§  563, 
564. 

(2)  It  is  insisted  by  counsel  for  appellee,  however,  that  this  is 
but  a  technical  question  and  should  not  work  a  reversal.  We  do 
not  so  view  it     The  introduction  of  evidence,  of  course,  lies  at 
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the  foundation  of  every  cause  of  action,  and  that  which  affects 
any  material  part  of  the  evidence  affects  the  entire  cause,  and  the 
introduction  of  additional  proof  might  very  essentially  alter  the 
conduct  of  the  adverse  party. 

As  the  cause  must  be  reversed,  it  is  unnecessary  to  consider 
the  question  of  irregularity  in  the  appointment  of  a  special  chan- 
cellor insisted  upon  by  appellant ;  but  in  view  of  such  insistence 
it  is  not  improper  to  observe  that  the  provisions  of  section  4627 
of  the  Code  should  suffice  as  a  guide  and  be  carefully  observed, 
that  no  occasion  arise  for  objection  to  such  appointment. — Rob- 
erts  V.  State,  126  Ala.  74,  28  South.  741,  30  South.  554. 

For  the  error  indicated,  the  judgment  of  the  court  below  will 
be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Howton  V.  Mathiasc 

Trover. 

(Decided  November  16,  1916.    73  South.  92.) 

1.  Trover  and  Conversion;  Description  of  Property;  Complaint. — ^In  ac- 
tions for  damages  for  conversion  a  much  less  specific  description  of  the 
property  will  suffice  than  where  the  action  is  for  the  recovery  of  specific 
chattels,  and  it  is  sufficient  to  allege  the  nature  and  kind  of  chattels  referred 
to  and  the  quantity  and  the  number  converted. 

2.  Joint  Tenancy;  Conversion;  Co-Owner. — The  sale,  destruction  or  other 
disposition  by  one  co-owner  of  things  owned  jointly  or  in  common  is  a  con- 
version for  which  trover  may  be  maintained  by  the  other  co-owner. 

3.  Trover  and  Conversion;  Description;  Money. — ^Where  the  complaint 
sought  to  recover  money  alleged  to  have  been  converted,  the  description  of 
same  as  money  obtained  by  defendant  for  the  sale  of,  to-wit,  plaintiff's  three- 
quarter's  interest  in,  to-wit,  15  bales  of  cotton,  sufficiently  describes  the 
money  alleged  to  have  been  converted. 

4.  Tenancy  in  Common;  Conversion;  Elements. — ^A  refusal  by  one  co- 
tenant  to  pay  to  another  his  part  of  the  proceeds  of  the  sale  of  the  joint 
property  was  a  conversion  of  the  proceeds  to  the  extent  of  the  co-owner's 
interest. 

5.  Trover  and  Conversion;  Time. — A  complaint  alleging  under  a  videlicit 
that  the  conversion  occurred  in  three  named  years,  which  were  within  the 
period  of  limitation,  and  before  the  commencement  of  the  suit,  was  suffi- 
cient. 
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6.  Same;  Damages.— Where  the  conversion  was  accompanied  by  insult 
or  malice,  exemplary  damages  may  be  recovered  in  an  action  of  trover,  as 
well  as  in  action  of  trespass. 

7.  Same;  Damages;  Measure. — Ordinarily  the  measure  of  damages  in 
trover  is  the  fair  market  value  of  the  property  converted  at  the  time  of  the 
conversion,  but  the  value  may  be  fixed  at  the  highest  price  between  the  con- 
version and  the  trial. 

8.  Same;  Action. — The  gist  of  the  action  of  trover  is  the  conversion,  and 
any  wrong  in  the  taking  of  the  property  is  waived  by  bringing  that  form  of 
action. 

9.  Appeal  and  Error;  Harmless  Error;  Instruction. — ^The  giving  of  a 
charge  which  might  have  been  well  refused  as  argumentative  and  mislead- 
ing, does  not  require  a  reversal. 

10.  Same. — The  giving  of  an  abstract  charge  is  not  necessarily  prejudicial 
error. 

11.  Action;  Assumpsit. — ^Assumpsit  may  be  maintained  for  money  receiv- 
ed by  one  co-owner  from  the  sale  of  the  interest  of  another  co-owner  in  the 
common  property,  although  such  sale  amounted  to  a  conversion. 

12.  Appeal  and  Error;  Assignment;  Waiver. — The  appellate  court  will 
not  consider  assignments  of  error  not  elaborated  or  insisted  upon  in  brief  or 
oral  argument. 

13.  Same;  Review;  Presumption. — Where  a  plea  of  set  off  was  filed  on  the 
day  on  which  a  new  count  was  added  to  the  complaint  by  way  of  amendment, 
and  the  judgment  entrv  recites  that  on  the  following  day  issue  was  joined,  it 
will  be  assumed  that  the  issue  so  joined  was  on  the  amended  complaint,  and 
the  record  thus  shows  in  connection  with  the  several  pleas  that  the  pleas 
were  interposed  to  the  new  count. 

14.  Charge  of  Court;  Applicability  to  Pleading. — ^A  charge  which  merely 
states  that  on  the  facts  therein  enumerated,  the  jury  must  find  that  defend- 
ant converted  the  property,  but  does  not  predicate  a  verdict  for  plaintiff  on 
those  facts,  is  not  erroneous  as  taking  from  the  jury  the  determination  of 
the  effect  of  defendant's  plea  of  set  off. 

15.  New  Trial;  Review. — The  refusal  of  the  trial  court  to  set  aside  a  ver- 
dict as  being  contrary  to  the  evidence  will  not  be  disturbed  unless  i^ter  al- 
lowing all  reasonable  presumptions  as  to  the  correctness  of  the  refusal,  the 
preponderance  of  the  evidence  against  the  verdict  is  so  decided  as  to  con- 
vince the  court  that  it  is  wrong  and  unjust. 

16.  Appeal  and  Error;  Harmless  Error;  Instruction^ — The  giving  of  a 
charge  that  ''even  though"  defendant  had  a  lien  on  the  property  converted, 
he  could  not  seize  and  sell  it  without  due  process  of  law,  does  not  require  a 
reversal  of  the  judgment,  notwithstanding  the  charge  might  have  been  re- 
fused for  the  reason  that  the  use  of  the  expression  ''even  though"  carried  an 
intimation  of  the  court's  opinion  on  the  fact. 

17.  Liens;  Enforcement;  Seizure. — A  lien-holder  cannot  rightfully  seize 
and  sell  the  property  subject  to  the  lien,  against  the  will  of  the  owner,  v^ith- 
out  due  process  of  law,  but  must  enforce  his  lien,  if  at  all,  under  §§  4734  and 
4747,  Code  1907. 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  John  C.  Pugh. 
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Trover  and  assumpsit  by  Henry  Maihias  against  J.  H.  How- 
ton.    Judgment  for  plaintiff  and  defendant  appeals.    Affirmed. 

Transferred  from  Court  of  Appeals. 

Count  A  is  as  follows : 

Plaintiff  claims  of  defendant  $2,000  as  damages  for  the  con- 
version by  defendant  during,  to  wit,  the  years  1911,  1912,  and 
1913  of  the  following  chattels :  One  bay  mule  named  MoUie,  one 
wagon,  three  milch  cows,  five  yearlings,  50  bushels  of  corn,  600 
bundles  of  fodder,  and  the  money  obtained  by  defendant  for  the 
sale  of,  to  wit,  plaintiff's  three-quarter  interest  in  15  bales  of 
cotton,  the  property  of  plaintiff.  Plaintiff  further  avers  that 
said  conversion  was  accompanied  by  acts  of  insult ;  wherefore  he 
also  claims  punitive  damages. 

The  facts  sufficiently  appear.  The  following  is  charge  3 :  If 
you  believe  that  defendant  converted  to  his  own  use  some  cattle 
and  corn,  the  property  of  plaintiff,  and  if  you  further  believe  that 
said  conversion  was  accompanied  by  acts  of  insult,  then  you  would 
be  authorized  in  your  discretion  to  impose  upon  defendant  exem- 
plary damages,  that  is,  damages  to  punish  defendant. 

(2)  I  charge  you  that,  even  though  defendant  did  purchase 
the  note  or  noties  that  plaintiff  gave  to  a  third  party  in  payment 
for  some  of  plaintiff's  cattle,  such  fact  would  not  of  itself  give 
defendant  any  lien  on  said  cattle. 

(6)  If  you  believe  from  the  evidence  in  this  case,  and  unless 
you  believe  from  the  evidence,  that  plaintiff  agreed  that  his  cat* 
tie  and  his  corn  could  be  kept  by  defendant,  and  the  value  applied 
to  a  debt  which  plaintiff  owed  defendant,  then  you  must  find  a 
verdict  for  plaintiff. 

The  following  charges  were  refused  to  defendant :  (11)  Gen- 
eral charge  for  defendant. 

(17)  The  court  charges  the  jury  that  there  can  be  no  recov- 
ery for  exemplary  or  punitive  damages  under  the  evidence  in  this 
case. 

EsTES,  Jones  &  Welch,  for  appellant.  Hugh  Lester,  for 
appellee. 

THOMAS,  J. — ^The  trial  was  had  on  the  common  counts  and 
a  count  in  trover.     There  was  a  judgment  for  the  plaintiff. 

Plaintiff's  version  of  his  relation  with  the  defendant  was  that 
during  the  years  1911,  1912,  and  1913  he  lived  on  defendant's 
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"Cook  Place ;"  that  he  bought  of  defendant  a  mule  and  a  wagon 
and  harness  for  $212.50,  and  worked  defendant's  land  on  shares ; 
that  is,  plaintiff  furnished  his  own  team  and  cultivated  the  land, 
and  defendant  was  to  receive  one-third  of  the  cotton  and  one- 
fourth  of  the  corn  raised  by  plaintiff  on  the  place.  Defendant 
testified  that  during  the  year  1911  plaintiff  worked  defendant's 
place  on  halves,  and  in  1912  and  1913  was  under  contract  to  pay 
defendant  one-third  of  the  corn  and  one-fourth  of  the  cotton  as 
rent. 

(1)  In  an  action  claiming  damages  for  conversion,  a  much 
less  specific  description  will  suffice  than  where  the  action  is  for 
the  recovery  of  specific  chattels.  In  the  former  it  is  enough  to 
allege  the  nature  and  kind  of  chattel  referred  to  and  the  quantity 
or  number  converted. — Moody  v.  Keener,  7  Port.  218 ;  Joseph  v. 
Henderson,  95  Ala.  213,  10  South.  843 ;  Hooper  v.  Dorsey,  5  Ala. 
App.  463,  58  South.  951 ;  Beaumont  v.  Yantz,  1  111.  26 ;  Richard- 
son V.  Brewer,  81  Ind.  107;  38  Cyc.  1079,  2067  (4).  For  analog- 
ous rule  in  trespass,  see  Syson  Timber  Co.  v.  Dickens,  146  Ala. 
471,  40  South.  753;  W.  U.  Tel.  Co.  v.  Dickens,  148  Ala.  480,  41 
South.  469;  B.  L.  &  I.  Co.  v.  Jenkins,  111  Ala.  135, 18  South.  565, 
56  Am.  St.  Rep.  26 ;  Jean  v.  Sandiford,  39  Ala.  317 ;  2  Chitty  on 
PI.  609 ;  31  Ency.  PL  1077.  In  the  instant  case  the  description  of 
the  wagon,  three  milch  cows,  five  yearlings,  and  the  com  and  fod- 
der was  as  specific  as  their  nature  would  permit. — Bowen  v.  Ham- 
ilton, infra,  73  South.  5 ;  Hooper  v.  Dorsey,  supra. 

(2)  The  sale,  destruction,  or  other  disposition  of  things  held 
in  common  by  one  joint  tenant,  or  tenant  in  common,  so  as  to  ex- 
clude the  right  of  the  other,  is  a  conversion  for  which  trover  may 
be  maintained  by  his  co-owner. — Perminter  v.  Kelly,  18  Ala.  716, 
54  Am.  Dec.  177 ;  Smyth  v.  Tankersley,  20  Ala.  212,  56  Am.  Dec. 
193 ;  Allen  v.  Harper,  26  Ala.  686 ;  WiUiamson  v.  Nolen,  34  Ala. 
167;  Russell  v.  Ru^ssell,  62  Ala.  48;  Sullivan  v.  Lawler,  72  Ala. 
74 ;  Steiner  Bros.  &  Co.  v.  Tranum,  98  Ala.  315,  13  South.  365 ; 
Moore  v.  Walker,  124  Ala.  199,  202,  26  South.  984 ;  2  Cooley  on 
Torts  (3d  Ed.)  (533),  875. 

(3)  Count  A  was  not  demurrable  for  insufficient  description 
of  the  money  alleged  to  have  been  converted.  The  description 
was  as  accurate  as  was  practicable  to  make  it,  viz. :  "The  money 
obtained  by  defendant  for  the  sale  of,  to  wit,  plaintiff's  three- 
quarters  interest  in,  to  wit,  15  bales  of  cotton." — 38  Cyc.  2015, 
2023  (13) ;  21  Enc.  PI.  &  Pr.  1021 ;  28  Am.  &  Eng.  Ency.  Law  (2d 
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Ed.)  .652;  Moody  v.  Keener,  supra;  Hunnicutt  v.  Higginbotham, 
X88  Ala.  472,  35  South.  469,  100  Am.  St.  Rep.  45 ;  Swope  v.  Sher- 
man, 7  Ala.  App.  210,  60  South.  474. 

(4)  The  refusal  to  pay  over  to  plaintiff  his  part  of  the 
proceeds  of  the  sale  of  the  joint  property  was,  to  the  extent  of 
his  interest,  a  conversion  of  the  proceeds. — Johnson  v.  McFry,  13 
Ala.  App.  619,  68  South.  718 ;  Lummus  Cotton  Gin  Co.  v.  Walker, 
195  Ala.  552,  70  South.  754;  Taylor  v.  Dwyer,  129  Ala.  325,  29 
South.  692;  Dixie  F.  Co.  v.  Teasley,  14  Ala.  App.  283,  69  South. 


(5)  The  allegation  of  the  count  as  to  the  time  of  conversion 
was  under  a  videlicet  (Blair  v.  Riddle,  3  Ala.  App.  292,  57  South. 
382 ;  Kilgore  &  Son  v.  Shannon  &  Co.,  6  Ala.  App.  537,  60  South. 
520;  Williams  v.  McKissack,  125  Ala.  544,  27  South.  922),  and 
sufficiently  showed  that  the  conversion  was  at  some  time  prior 
to  the  commencement  of  the  suit  and  within  the  statutory  limita- 
tion in  which  the  action  can  be  brought  (Corona  Coal  &  Iron  Co. 
V.  Bryan,  171  Ala.  86,  54  South.  522,  Ann.  Cas.  1913A,  878).  The 
just  rule  of  the  Bryan  Case  that  every  suit  for' conversion  must 
depend  upon  its  own  particular  facts  as  to  how  definite  and  cer- 
tain the  averment  of  time  of  the  conversion  can  be  made,  and  that 
the  pleading  in  each  case  is  required  to  allege  the  time  as  nearly 
as  practicable,  in  order  to  correspond  with  the  proof  and  not  to 
lead  to  variance,  is  supported  by  the  earlier  decisions. — Rtissell  v. 
RusseU,  supra. 

The  authority  relied  on  by  appellant's  counsel  involved  the 
conversion  of  cotton  grown  during  a  given  year,  and  the  only 
averment  as  to  the  time  of  conversion  was  that  contained  in  the 
expression  "after  the  same  was  grown  and  raised  *  *  * 
converted  the  same  to  his  own  use."  From  such  averment  it 
could  not  be  said  that  the  conversion  was  prior  to  the  commence- 
ment of  the  suit,  and  the  demurrer  to  the  complaint  was  properly 
sustained  in  Tallassee  Falls  Mfg.  Co,  v.  First  National  Bank, 
159  Ala.  315,  49  South.  246. 

What  we  have  said  of  laying  the  time  under  a  videlicet  in  no 
wise  conflicts  with  U.  S.  H.  &  A.  Ins.  Co.  v.  Savage,  185  Ala.  235, 
64  South.  340,  and  B.  R.,  L.  &  P.  Co.  v.  Lide,  177  Ala.  400,  58 
South.  990.  In  the  Savage  Case  the  question  decided  was  the  ma- 
teriality of  the  allegation  as  to  the  term  of  the  life  insurance 
policy  that  was  sued  on,  as  it  might  present  a  variance  in  the 
proof.     In  the  Lide  Case  the  variance  on  which  the  ruling  was 
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invoked  was  as  to  the  locus  of  the  injury,  and  it  was  held  that 
under  the  facts  of  that  case  it  was  immaterial  whether  it  oc- 
curred while  plaintiff  was  alighting  at  Fourteenth  street  or  Twen- 
ty-Fourth street,  while  traveling  on  defendant's  car  along 
Eleventh  avenue,  in  Birmingham.  The  material  fact  was  the 
negligence  of  the  defendant  on  the  occasion  when  the  plaintiff 
was  injured.  Thus  the  Lide  Case  is  an  authority  for  the  conclu- 
sion we  have  here  reached. 

The  material  fact  in  l^e  case  at  bar  was  the  conversion  prior 
to  the  commencement  of  the  suit  and  within  the  statutory  limita- 
tion of  plaintiff's  property  for  which  the  action  was  brought.  It 
will  be  observed  that  the  actions  in  the  Blair,  Kilgore,  and  Wil- 
liams Cases,  supra,  were  in  trover.  In  the  Williams  Case  the 
holding  was  that  the  amendment  of  the  complaint  by  the  addition 
of  a  new  count  which  introduced  no  new  matter  or  cause  of 
action,  but  merely  varied  the  averment  of  the  original  complaint 
as  to  the  time  of  the  alleged  conversion,  related  back  to  the  time 
of  the  institution  of  the  suit,  and  that  the  statute  of  limitations 
ran  against  the  amended  complaint  only  as  to  that  time.  The 
time  was  averred  positively  in  the  two  counts,  respectively,  as 
being  February  17, 1893,  and  December  23, 1892 ;  and  it  was  held 
that  the  plaintiff  was  bound  to  prove  the  time  as  alleged  witii  cer- 
tainty in  one  of  the  counts,  and  presented  a  variance  as  to  the 
count  not  so  proven. 

(6)  Count  A  claims  damages  for  the  conversion  of  the  speci- 
fied items  of  personal  property,  and  it  further  avers  "that  said 
conversion  was  accompanied  by  acts  of  insults ;  wherefore  he  also 
claims  punitive  damages.''  We  are  not  furnished  with  a  case  in 
this  state  where  punitive  damages  were  claimed  or  allowed  in  a 
suit  in  trover. 

(7)  Ordinarily  the  measure  of  damages  in  an  action  of  trover 
is  the  fair  market  value  of  the  property  at  and  from  the  time  of 
the  conversion  to  the  time  of  the  trial ;  but  if  the  evidence  shows 
fluctuation  in  value  after  the  conversion,  the  value  may  be  fixed 
at  the  highest  price  between  the  conversion  and  the  trial. — Jones 
V.  White,  189  Ala.  622,  66  South.  605 ;  Torrey  v.  Bumey,  113  Ala. 
496,  21  South.  348.  "Under  certain  conditions  he  may  recover 
more  than  that  amount." — Boutwell  v,  Parker,  124  Ala.  341,  27 
South.  309 ;  Linam  v.  Reeves,  68  Ala.  89 ;  Ross  v.  Malone,  97  Ala. 
529,  12  South.  182;  A.  G.  S.  R.  R.  Co.  v.  Tapia,  94  Ala.  226,  10 
South.  236 ;  Prtiett  v.  Williams,  156  Ala.  346,  353,  47  South.  318 ; 
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Boggan  v.  Bennett,  102  Ala.  400,  14  South.  742 ;  Massey  v.  Fain, 
1  Ala.  App.  424,  55  South.  936 ;  Field  on  Damages,  §§  796,  797. 

It  has  long  been  the  rule  that  the  jury  may  award  such  dam- 
ages for  aggravation  in  trespass  cases. — Ex  parte  Birmingham 
Realty  Company,  183  Ala.  444,  63  South.  67;  Rhodes  v.  McWiU 
son,  192  Ala.  685,  69  South.  69 ;  Wilkinson  v.  Searcy,  76  Ala.  176. 
In  the  last-cited  case  this  court,  speaking  through  Chief  Justice 
Stone,  laid  down  the  rule  generally  as  to  when  exemplary  dam- 
ages may  be  awarded.  The  suit  was  for  trespass,  and  the  rule 
was  there  elucidated  as  follows :  "To  authorize  punitive,  exem- 
plary, or  vindictive  damages  (different  names  for  the  same 
thing) ,  there  must  be  'gross  negligence  within  the  strictest  sig- 
nification of  the  phrase,  which  must  be  construed  to  mean  such 
entire  want  of  care  as  to  raise  a  presumption  that  the  person  in 
fault  is  conscious  of  the  probable  consequences  of  his  careless- 
ness, and  is  indifferent,  or  worse,  to  the  danger  of  injury  to  the 
persons  or  property  of  others,'  or  that  the  act  complained  of  *was 
done  willfully  [in  its  strong  sense] ,  or  was  the  result  of  that  reck- 
less indifference  to  the  rights  of  others  which  is  equivalent  to  an 
intentional  violation  of  them,'  or  'where  the  injury  has  been  wan- 
ton, or  malicious,  or  gross,'  or  'where  fraud,  malice,  or  oppres- 
sion appears,'  or,  we  may  add,  where  the  taking  is  accompanied 
with  violence,  or  insulting  or  contemptuous  language  or  de- 
meanor." 

This  case  has  been  reaffirmed  on  this  point. — Cook  v.  South- 
ern Railway  Co.,  153  Ala.  118,  45  South.  156 ;  Johnson  v.  Collier, 
161  Ala.  204,  49  South.  761 ;  Alley  v.  Daniel,  75  Ala.  403. 

(8)  There  is  a  material  distinction  between  trespass  and 
trover.  In  1  Chitty  on  Pleading  (14th  Am.  Ed.)  p.  146,  it  is 
said :  "The  action  of  trover  or  conversion  was,  in  its  origin,  an 
action  of  trespass  on  the  case  for  recovery  of  damages  against 
a  person  who  had  found  goods  and  refused  to  deliver  them  on 
demand  to  the  owner,  but  converted  them  to  his  own  use,  from 
which  word  'finding'  the  remedy  is  called  an  action  of  trover.  By 
a  fiction  of  law  actions  of  trover  were  at  length  permitted  to  be 
brought  against  any  person  who  had  in  his  possession,  by  any 
means  whatever,  the  personal  property  of  another,  and  sold  or 
used  the  same  without  the  consent  of  the  owner,  or  refused  to 
deliver  the  same  when  demanded.  The  injury  lies  in  the  conver- 
sion and  deprivation  of  the  plaintiff's  property,  which  is  the  gist 
of  the  action,  and  the  statement  of  the  finding  or  trover  is  now 
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immaterial,  and  not  traversable ;  and  the  fact  of  conversion  does 
not  necessarily  import  an  acquisition  of  property  in  the  defend- 
ant. It  is  an  action  for  the  recovery  of  damages  to  the  extent  of 
the  value  of  the  thing  converted.  The  object  and  result  of  the 
suit  is  not  the  recovery  of  the  thing  itself,  which  can  only  be 
recovered  by  an  action  of  detinue  or  replevin.  Lord  Mansfield 
thus  defined  this  action :  In  form  it  (i.  e.,  the  trover)  is  a  fiction. 
In  substance,  it  is  a  remedy  to  recover  the  value  of  the  personal 
chattels  wrongfully  converted  by  another  to  his  own  use.  The 
form  supposes  that  the  defendant  might  come  lawfully  by  it,  and, 
if  he  did  not,  yet  by  bringing  this  action  the  plaintiff  waives  the 
trespass.  No  damages  are  recoverable  for  the  act  of  taking.  All 
must  be  for  the  act  of  converting." 

The  distinction  between  the  two  actions  is  pointed  out  in 
Mecklin  v.  Denting,  111  Ala.  159,  20  South.  507;  Dartmouth  Col- 
lege V.  Jnternational  Paper  Co,  (C.  C.)  132  Fed.  92,  95;  Cooper 
V.  Chitty,  Burr.  3 ;  Burroughs,  5  H.  &  N.  296,  309 ;  2  Cooley  on 
Torts  (3d  Ed.)  §  847;  Field  on  Damages,  §  791. 

In  the  note  to  2  Cooley 's  Torts,  (535),  878,  it  is  confessed 
that :  "The  rule  of  damages  has  always  been  more  or  less  unset- 
tled. *  *  *  In  most  cases  where  the  circumstances  are  not 
such  as  to  warrant  exemplary  damages,  a  just  indemnity  will 
consist  in  the  value  of  the  property  at  the  time  of  the  conversion, 
with  interest  thereon  to  the  time  of  the  trial." 

In  the  editor's  notes  to  the  sixteenth  American  edition  of 
Chitty's  Pleading  (vol.  1,  p.  180  [Y]),  it  is  said:  "Special  dam- 
ages may  be  recovered  if  laid  in  the  declaration. — Davis  v.  Os- 
well  7  C.  &  P.  804,  2  Greenl.  Ev.  §  649;  Badley  v.  Reynolds, 
10  Jur.  310." 

Mr.  Jaggard  (Torts,  p.  743)  thinks  that,  where  the  injury 
has  been  inflicted  wantonly  and  maliciously,  the  jury  are  at  lib- 
erty to  give,  and  it  is  proper  for  them  to  give,  damages  beyond 
the  mere  compensation  for  the  loss  or  injury,  and  "exemplary  or 
vindictive  in  proportion  to  the  degree  of  malice  or  wantonness 
evidenced  by  the  act  of  the  defendant. —  Wilde  v.  Hexter,  50  Barb. 
(N.  Y.)  448;  Miller  v.  Kelley,  69  Pa.  403;  Moiory  v.  Wood,  12 
Wis.  413;  Allaback  v,  Utt,  51  N.  Y.  651;  Et  vide  Day  v.  Wood- 
worth,  13  How.  363,  14  L.  Ed.  181 ;  Sedg.  on  Dam.  531." 

In  Sedgwick  on  Damages,  §  374,  the  rule  is  generally  stated 
that  in  action  of  trover  the  jury  may  go  beyond  the  value  and  give 
exemplary  damages  when  there  has  been  outrage  in  the  taking, 
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or  vexation  or  oppression  in  the  detention. — Dennis  v.  Barber, 
6  Serg.  &  R.  (Pa.)  420;  Harger  v.  McMains,  4  Watts  (Pa.)  418; 
Silver  v.  Kent,  60  Miss.  124;  Taylor  v.  Morgan,  3  Watts  (Pa.) 
333.  See,  also,  many  authorities  to  the  effect  that  exemplary 
damages  may  be  recovered  in  trover,  collected  in  38  Cyc.  2104 
(3),  and  28  Am.  &  Eng.  Ency.  Law,  732. 

Mr.  Field  (Law  of  Damages,  §  821)  states  that  it  was  origi- 
nally held  that  exemplary  damages  could  not  be  recovered  in 
trover  for  the  tortious  taking ;  yet  he  collects  cases  from  Pennsyl- 
vania, Indiana,  and  Minnesota  to  the  effect  that :  "In  this  action 
the  willfulness  and  malice  of  the  party  taking  the  converted 
goods  may  be  inquired  into,  and,  where  these  are  shown,  dam- 
ages are  not  necessarily  limited  to  mere  compensation." 

And  Underbill  (Torts,  76)  thinks  that:  "Where  there  is  no 
question  of  malice  or  claim  to  recover  exemplary  damages,  the 
proper  measure  of  damages  in  an  action  for  conversion  of  prop- 
erty is  the  market  value  of  the  goods  at  the  time  of  the  tortious 
taking,  with  interest." 

To  like  effect  is  the  rule  declared  in  Hale's  Torts,  417.  Mr. 
Pollock  makes  no  mention  of  the  allowance  of  such  damages  in  his 
work  on  Torts. 

Notwithstanding  the  distinction  between  actions  of  trespass 
and  actions  of  trover,  we  see  no  good  reason  why  exemplary  dam- 
ages may  not  be  awarded  in  both  actions,  as  pointed  out  by  many 
of  the  modern  decisions  of  the  American  courts. — Plummer  v. 
Hardison,  6  Ala.  App.  525,  60  South.  502.  This  question  was  pre- 
sented in  the  case  at  bar  by  given  charge  3  and  refused  charge  11 
and  17.  While  the  evidence  of  insult  or  malice  in  the  taking  and 
conversion  was  slight,  yet  the  refusal  of  defendant's  charges  11 
and  17  may  be  justified  on  that  ground. — Tobler  v.  Pioneer^  etc., 
Co,,  166  Ala,  517,  52  South.  86;  Amerson  v.  Corona  Coal  &  Iron 
Co.,  194  Ala.  175,  69  South.  601.  If  the  defendant  apprehended 
injury  from  given  charge  3  by  reason  of  its  omission  of  the  words 
"from  the  evidence,"  an  explanatory  charge  should  have  been 
requested. — Hall  v.  Posey,  79  Ala.  84 ;  Mansfield  v.  Morgan,  140 
Ala.  567,  37  South.  393 ;  Duncan  v.  St.  L.  &  S.  F.  R.  Co.,  152  Ala. 
118,  133,  44  South.  418. 

(9,  10)  It  is  insisted  that  given  charge  2  was  argumentative 
and  misleading.  It  might  well  have  been  refused  for  this  reason ; 
yet  we  will  not  reverse  for  its  giving. — McCary  v.  A.  G.  S.  R.  R. 
Co.,  182  Ala.  597,  613,  62  South.  18;  L.  <fe  N.  R.  R.  Co.  v.  Lile, 
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154  Ala.  556,  45  South.  699.  Likewise  the  giving  of  abstract 
charges  is  not  necessarily  reversible  error. — L.  &  N.  R.  R.  Co.  v. 
Glascow,  179  Ala.  251,  261,  60  South.  103. 

Appellant's  ninth  assignment  of  error,  that  the  court  "erred 
in  refusing  written  charge  8  requested  by  appellee,"  presents 
nothing  for  review,  since  the  record  shows  that  this  charge  was 
given,  and  not  refused. 

(11)  Count  9  was  for  merchandise,  goods,  and  chattels  sold 
by  the  plaintiff  to  the  defendant  during,  to  wit,  the  years  1911, 
1912,  and  1913.  Appellant  contends  that  there  was  no  evidence 
that  plaintiff  sold  defendant  any  goods,  etc.,  during  those  years 
for  which  the  defendant  was  liable.  It  is  true  that  the  owner  of 
goods  which  have  been  converted  cannot  maintain  assumpsit  for 
the  proceeds  thereof,  "unless  there  has  been  a  sale  and  the  recep- 
tion of  money,  or  things  as  money,  as  the  price  or  value  of  plain- 
tiff's property."— FztZIcr  v,  Duren,  36  Ala.  73,  76  Am.  Dec.  318; 
Calhoun  County  v.  A.  M.  C.  Co.,  152  Ala.  607,  44  South.  876. 
The  evidence  is  without  dispute  that  the  plaintiff's  interest  in  the 
cotton  was  converted  by  defendant  into  money,  within  the  time 
alleged,  and  this  would  justify  the  refusal  of  charges  9,  10,  and 
11. 

(12)  The  sixteenth  assignment  of  error  is  not  sufficiently  in- 
sisted on  in  argument. — Georgia  Cotton  Co.  v.  Lee,  196  Ala.  599, 
72  South.  158 ;  Republic  I.  &  S.  Co.  v.  Quinton,  194  Ala.  126, 
69  South.  604. 

"It  is  insisted  that  given  charge  6  ignores  appellant's  plea  of 
set-off.  The  statute  reads:  "Mutual  debts,  liquidated  or  unli- 
quidated, demands  not  sounding  in  damages  merely,  subsisting^ 
between  the  parties  at  the  commencement  of  the  suit,  whether 
arising  ex  contractu  or  ex  delicto,  may  be  set  off  one  against  the 
other  by  the  defendant  or  his  personal  representative,  whether 
the  legal  title  be  in  the  defendant  or  not;  and  such  set-off,  if 
found  for  the  defendant,  extinguishes,  either  in  whole  or  in 
part,  as  the  case  may  be,  the  plaintiff's  demand." — Code  1907,  § 
5858. 

See,  also.  West  v.  Cowan,  Trustee,  189  Ala.  138,  66  South. 
816;  Morris  v.  Bank  of  Attalla,  153  Ala.  352,  45  South.  219; 
Debter  v.  Henry,  144  Ala.  552,  39  South.  72. 

(13)  Charge  6  was  applicable  alone  to  count  A.  Appellee 
insists  that  the  record  shows  that  plea  No.  4  of  set-off  was  not 
interposed  to  that  count  added  by  way  of  amendment.     In  this 
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he  is  not  borne  out  by  the  record.  The  plea  of  set-off,  with  other 
pleas,  was  filed  on  January  28, 1915,  the  date  on  which  the  judg- 
ment entry  recites  count  A  was  added  by  way  of  amendment. 
The  defendant  "reinterposed  his  demurrers  to  the  count  as 
amended,"  and  said  demurrers,  being  considered  by  the  court, 
were  on  that  date  overruled.  The  judgment  entry  further  re- 
cites that  on  the  29th  of  January,  1915,  "came  the  parties  by 
their  attorneys,  and  issue  being  joined,"  etc.  In  this  state  of 
the  record  we  may  assume  that  the  issue  so  joined  was  on  the 
amended  complaint  and  the  several  pleas  filed  of  date  January  28, 
1915.  The  case  of  Western  Union  Telegraph  Company  v.  Louis- 
ell,  161  Ala.  231,  50  South.  87,  is  not  in  conflict  with  this  view.  In 
the  Louisell  Case  it  is  clear  that  the  pleas  were  filed  to  the  original 
complaint,  and  not  refiled  to  the  complaint  as  amended. 

(14)  In  the  instant  case,  however,  charge  6  does  not  predi- 
cate a  verdict  for  the  plaintiff  on  the  hypothesized  facts,  but  lays 
down  only  that  on  such  facts  the  jury  must  find  that  the  defend- 
ant converted  said  property  to  his  own  use.  Therefore  the 
charge  did  not  take  from  the  jury  the  determination  of  the  effect 
of  allowing  the  defendant's  set-off  under  his  plea  No.  4. 

(15)  This  court  will  not  reverse  a  trial  court  for  refusing  to 
set  aside  a  verdict  on  the  ground  that  it  is  contrary  to  the  evi- 
dence, unless,  after  allowing  all  reasonable  presumptions  of  its 
correctness,  the  preponderance  of  the  evidence  against  the  ver- 
dict is  so  decided  as  to  convince  us  that  it  is  wrong  and  unjust. — 
N,  C.  &  St.  L.  Ry.  V.  Crosby,  194  Ala.  338,  70  South.  7. 

(16,  17)  In  Manistee  Mill  Company  v.  Hobdy,  165  Ala.  411, 
51  South.  871, 138  Am.  St.  Rep.  73,  it  was  held  that  there  was  no 
error  in  refusing  a  charge  for  the  use  of  the  word  "even,"  on 
the  ground  that  the  word  carried  an  intimation  of  the  court's 
opinion  to  the  effect  that  it  was  not  probable  that  the  jury  would 
find  so.  That  is  to  say,  because  it  "carried  on  intimation  against 
the  supposition."— B.  R.,  L.  &  P.  Co.  v.  Saxon,  179  Ala.  136,  161, 
59  South.  584 ;  L.  &  N.  R.  R.  Co.  v.  Abernathy,  infra,  73  South. 
103;  Miller  v.  State,  107  Ala.  60,  19  South,  37.  Charges  4  and 
5  given  for  the  plaintiff  were  subject  to  this  objection;  yet  the 
charges  stated  a  correct  proposition  of  law,  to  wit,  that  a  lien- 
holder  (against  the  will  of  the  owner)  cannot  rightfully  seize  and 
sell  the  property  on  which  the  lien  attaches,  without  due  process 
of  law,  but  that  he  must  enforce  his  lien,  if  at  all,  under  the  stat- 
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ute.— Code,  §§  4734-4746,  4747;  Banks  v.  Windham,  7  Ala.  App- 
616,  621,  62  South.  297. 

It  results  from  what  we  have  said  that  the  judgment  of  the 
trial  court  must  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ.,  concur. 


Birmingham  Railway,  Light  &  Power  Co.  v.  Yemon. 

Injury  on  Track. 

(Decided  November  16,  1916.    73  South.  75.) 

1.  Street  Railways;  Injury  on  Track;  Jury  Question. — ^The  evidence  ex- 
amined and  held  to  warrant  a  submission  to  the  jury  of  the  count  charging 
wanton  injury. 

2.  Same;  Contributory  Negligence. — ^The  court  cannot  say,  as  a  matter  of 
law,  that  plaintiff  was  guilty  of  contributory  negligence  in  driving  his  wagon 
along  a  j^ublic  street,  without  riding  backward,  and  keeping  a  lookout  for 
approaching  vehicles. 

3.  Same;  Instruction. — An  instruction  that  if  the  motorman  acted  as  an 
ordinarily  reasonable  person  would  have  acted  under  similar  circumstances, 
defendant  was  not  liable,  omitted  to  exact  such  care  as  a  skillful  motorman 
would  have  exercised,  and  was  therefore  faulty. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  C.  B.  Smith. 

Action  by  Jesse  Vernon,  pro  ami,  against  the  Birmingham 
Railway,  Light  &  Power  Company  for  damages  for  personal  in- 
jury. Judgment  for  plaintiff,  and  defendant  appeals.  Trans- 
ferred from  the  Court  of  Appeals  under  section  6,  Acts  1911,  p. 
449.     Affirmed. 

The  complaint  contained  two  counts,  one  in  simple  negligence, 
and  one  for  wanton  injury.  The  facts  alleged  are  that  plaintiff 
was  riding  in  a  wagon  along  the  public  highway  on  a  public  street 
in  the  city  of  Birmingham  where  defendant  maintained  street 
car  tracks  on  grade  and  embedded  in  the  street,  and  that  while  so 
riding  a  car  operated  by  defendant  collided  with  the  wagon,  and 
caused  the  injuries  set  out  in  the  complaint.  The  facts  suffi- 
ciently appear.     Charge  11  refused  to  defendant  is  as  follows: 
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If  you  believe  from  the  evidence  that  defendant's  motorman  acted 
as  an  ordinarily  reasonable  person  would  have  acted  under  simi- 
lar circumstances,  it  would  be  your  duty  to  return  a  verdict  for 
defendant. 

Tillman,  Bradley  &  Morrow',  T.  A.  McFarland,  and  P.  P. 
Waldrop,  for  appellant.    Bondurant  &  Smith,  for  appellee. 

ANDERSON,  C.  J.— (1)  There  was  evidence  from  which  the 
jury  could  infer  that  the  motorman  saw  the  plaintiff's  wagon  for 
some  distance  so  near  the  car  track  as  to  render  a  collision  inevi- 
table when  the  car  overtook  the  wagon,  and  that,  notwithstanding 
this  fact,  the  said  motorman  proceeded  without  alarm  or  signal, 
and  with  a  knowledge  that  the  plaintiff  was  not  aware  of  the 
approach  of  the  car,  and  without  an  attempt  to  check  or  stop 
said  car  until  it  was  too  late  to  prevent  a  collision.  In  other 
words,  there  was  evidence  from  which  the  jury  could  infer  that 
the  motorman,  after  a  consciousness  of  the  plaintiff's  peril  and 
with  a  consciousness  of  the  fact  also  that  he  would  be  injured 
unless  he  was  informed  of  his  danger  or  unless  the  car  was 
checked  or  stopped,  proceeded,  without  signal  or  warning,  until 
he  ran  into  the  wagon,  although  the  injury  could  have  been 
avoided  by  first  warning  the  plaintiff,  or  by  slowing  or  stopping 
the  car  before  he  attempted  to  do  so.  The  motorman  admitted 
seeing  the  plaintiff  cross  the  track  and  until  his  wagon  was 
struck,  but  claims  that  he  was  but  a  few  feet  off,  and  that  he  gave 
a  signal,  and  then  stopped  the  car  as  soon  as  he  could,  but  the 
plaintiff's  evidence  tended  to  show  that  he  was  not  injured  when 
crossing,  but  after  he  had  crossed  and  had  gone  up  the  street 
some  distance  parallel  with  the  car  track  in  a  straight  line  and 
all  the  time  dangerously  close  to  the  said  track.  The  trial  court 
did  not  err  in  submitting  the  wanton  count  of  the  complaint  to 
the  jury  or  in  refusing  the  defendant's  charges  based  upon  the 
theory  that  there  was  not  sufficient  evidence  to  take  this  count  to 
the  jury. 

(2)  We  cannot  say  as  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence  for  driving  his  wagon  along  a 
public  street  without  riding  backwards  and  keeping  a  lookout  for 
approaching  vehicles. 

(3)  There  was  no  error  in  refusing  the  defendant's  requested 
charge  11.    If  not  otherwise  faulty,  it  exacted  only  such  care  as 
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would  be  used  by  an  ordinary  person  instead  of  one  skilled  in  the 
running  and  handling  of  street  cars. 

We  cannot  say  that  the  trial  court  erred  in  refusing  to  grant  a 
new  trial. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 


Burger,  el  al.  v.  Peerless  L.  &  Mfg.  Co. 

Action  for  Damages  to  Goods. 

(Decided  November  24,  1916.    73  South.  77.) 

1.  Courts;  Findings;  Review. — ^The  finding  of  the  city  court  sitting  with- 
t>ut  a  jury  upon  evidence  delivered  ore  tenus  must  be  treated  on  appeal  like 
the  verdict  of  a  jury  on  issues  of  fact. 

2.  Master  and  Servant;  Injury  to  Third  Person;  Liability. — A  master 
may  be  held  to  account  for  the  wrong  or  negligence  of  his  servant  resulting 
in  damages  to  another,  although  the  servant  violated  his  master's  express 
instructions  in  doing  the  act  from  which  the  damages  proximately  resulted. 

3.  Same;  Trespass  on  the  Case. — ^Where  defendant's  servant  in  entering 
plaintiff's  store  and  loading  lumber  upon  the  elevator,  had  no  intention  to 
forcibly  or  directly  injure  plaintiff's  property  rights,  and  if  wrongful  at  all, 
was  due  to  mistake,  and  negligence,  the  resulting  injurv  to  plaintifTs  prop- 
erty was  redressable  only  by  an  action  of  trespass  on  the  case. 

4.  Same;  Jury  Question. — ^The  evidence  examined  and  held  to  sustain  a 
judgment  for  defendant  in  this  case. 

5.  Same;  Judgment. — ^Where  there  is  evidence  on  which  the  court  mieht 
have  thought  it  could  rest  a  finding  that  defendant  had  established  its  ^ea 
of  agency  for  plaintiff,  and  contributory  negligence,  a  judgment  for  defend- 
ant was  proper. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  J.  Burger  and  others  against  the  Peerless  Lumber 
&  Manufacturing  Company,  for  damages  for  trespass,  and  injury 
to  goods.  Judgment  for  defendant  and  plaintiffs  appeal.  Af- 
firmed. 

Transferred  from  Court  of  Appeals. 

David  S.  Anderson,  and  A.  H.  Alston,  Jr.,  for  appellant. 
Haley  &  Haley,  for  appellee. 
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McCLELLAN,  J. — ^Action  for  damages,  instituted  by  the  ap- 
pellants against  the  appellee.  The  complaint  contains  two  counts, 
one  in  trespass,  and  the  other  in  case.  The  cause  of  action  de- 
clared on  arose  out  of  the  act  of  Will  Emery,  a  negro  driver  of  a 
delivery  wagon  used  by  the  defendant  in  its  mill  business  at 
Birmingham.  Emery  was  sent  by  defendant  to  deliver  to  Dren- 
nen  &  Co. — a  different  mercantile  concern  doing  business  next 
door  to  the  plaintiffs  in  that  city — a  load  of  lumber.  Emery 
placed  the  lumber  in  an  upright  position  on  a  rear  elevator  be- 
longing to  and  used  by  the  plaintiffs  to  lift  goods,  etc.,  to  their 
upper  floors.  When  the  elevator,  with  the  projecting  lumber  on 
it,  approached  the  top  of  its  shaft,  the  ends  of  the  lumber  struck 
the  pipes  of  the  sprinkler  system  in  the  building,  broke  them, 
and  emptied  their  contents  on  some  of  the  goods  of  the  plaintiffs, 
causing  damage  to  the  amount  of  about  $75.  The  plaintiffs  were 
reimbursed  by  the  casualty  company  which  had  issued  to  them  a 
policy  of  insurance  covering  such  a  case.  The  claim  against 
the  defendant  became  the  property  of  that  company,  and  this  suit 
is  really  for  that  company's  benefit.  In  addition  to  the  general 
issue,  the  defendant  interposed  two  special  pleas,  on  which  issue 
was  joined.  Plea  2  alleged  that  the  defendant's  driver  did  what 
resulted  in  damage  to  plaintiffs'  property  "at  the  invitation  of 
agents"  of  the  plaintiffs  "who  were  then  and  there  acting  within 
the  line  and  scope  of  their  authority  as  agents  of  the  plaintiffs." 
Plea  3,  in  its  substantial  part,  ascribed  the  damage  to  the  con- 
tributory negligence,  imputed  to  plaintiffs,  in  this  form :  "That 
the  servants  or  agents  or  other  parties  in  control  of  or  using  said 
elevator  for  said  Burger  Dry  Goods  Company  invited  or  instruct- 
ed the  agent  or  servant  of  said  defendant  to  place  said  lumber  on 
said  elevator  in  the  manner  and  place  where  it  was  so  placed  on 
said  elevator  and  said  agents  or  servants  of  said  Burger  Dry 
Goods  Company  acting  within  the  scope  of  their  authority  oper- 
ated said  elevator  at  the  time  and  place  where  said  alleged  dam- 
age occurred  or  was  caused." 

(1)  No  question  of  the  sufficiency  of  these  pleas  appears  to 
have  been  made  in  the  city  court.  After  hearing  the  evidence, 
the  court,  without  a  jury,  gave  judgment  for  the  defendant  on  the 
issues  thus  made.  The  conclusion  of  the  court  below  on  the 
evidence,  which  was  delivered  by  the  witnesses  ore  tenus,  must 
be  treated  on  this  appeal  like  the  verdict  of  a  jury  on  issues  of 
fact. — Woodrow  v.  Hawving,  105  Ala.  240,  16  South.  720 ;  York 
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V.  state,  154  Ala.  60,  45  South.  893,  collecting  numerous  adjudica- 
tions; Thompson  v.  Collier,  170  Ala.  469,  54  South.  493,  among 
many  others. 

(2)  The  appellant  asserts  that  the  conclusion  attained  by  the 
trial  court  was  due,  alone,  to  a  misapprehension  of  the  law  in  this 
respect :  That  the  master  cannot  be  held  to  account  for  the  wrong 
or  negligence  of  his  servant,  resulting  in  damage  to  another,  if 
the  servant  violated  the  master's  express  instructions  in  doing 
the  act  from  which  the  damage  proximately  results.  If  the  trial 
court  entertained  that  view — it  does  not  appear  from  this  record 
that  such  was  the  trial  court's  view,  unless  it  can  be  said  from 
this  record  that  on  no  other  ground  could  the  conclusion  prevail- 
ing below  have  been  there  attained — it  was  laid  in  error. — Steele 
V.  May,  135  Ala.  483,  488,  489,  33  South.  30. 

(3)  It  is  manifest  from  the  evidence  that  neither  the  entry 
of  plaintiffs'  store,  nor  the  loading  and  use  of  the  elevator,  by 
Emery,  constituted  a  trespass  in  or  on  plaintiffs'  property.  At 
most,  Emery's  effort  and  acts,  if  wrongful  at  all,  were  due  to 
mistake  and  negligence;  and,  if  to  be  redressed,  could  be  alone 
invited  by  pleading  charging  trespass  on  the  case.  Emery's  entry 
and  acts  were  not  characterized  by  an  intention  to  forcibly,  di- 
rectly invade  or  to  injure  plaintiffs'  rights  of  property. — Taylor 
V.  Smith,  104  Ala.  537,  544,  16  South.  629 ;  Pruitt  v.  Ellington, 
59  Ala.  454;  Ala.  Mid.  Ry.  Co.  v.  Martin,  100  Ala.  511,  513,  14 
South.  401 ;  Drake  v.  Lady  Ensley  Ry.  Co.,  102  Ala.  501,  509,  14 
South.  749,  24  L.  R.  A.  64,  48  Am.  St.  Rep.  77.  Hence  the  plain- 
tiffs' reliance  for  a  recovery  was  restricted  to  the  count  in  case. 

(4)  Emery  was  examined  by  both  sides;  and  in  some  impor- 
tant respects  his  testimony  was  conflicting.  The  second  count 
charged  that  after  Emery  placed  the  lumber  on  the  elevator,  in 
an  upright,  projecting  position,  the  defendant's  agent  "negli- 
gently caused  said  elevator  to  ascend  and  the  pieces  of  lumber 
being  so  negligently  loaded  thereon  as  to  protrude  therefrom  or 
to  exend  higher  than  the  said  elevator  would  permit  when  the 
same  was  loaded,"  struck  the  sprinkler  system  and  broke  its 
pipes,  causing  the  damage  mentioned.  On  his  examination  in 
chief,  Emery  testified  that  the  raising  of  the  elevator,  so  loaded, 
was  effected  by  a  man  then  using  it  to  lift  into  the  store  of 
plaintiffs  a  kind  of  merchandise  carried  by  plaintiffs  in  their 
stock ;  but  on  return  to  the  stand  as  a  witness  for  defendant  he 
testified :    "After  putting  the  lumber  on  the  elevator  I  ran  it  .up 
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to  the  top" — ^the  immediate  act  causing  the  damage,  the  proxi- 
mate cause  thereof.  Whether  his  testimony,  in  this  connection, 
when  testifying  as  a  witness  for  plaintiffs  or  when  testifying  as 
a  witness  for  defendant,  was  true — they  could  not  both  be  true — 
was  a  question  of  fact  to  be  decided  by  the  trial  court.  He  saw 
this  witness — practically  the  only  witness  testifying  to  these 
particular  circumstances — ^and  had  the  opportunity  to  observe  all 
those  circumstances  which  are  wont  to  advise  a  court  in  deter- 
mining the  credence  it  will  give  to  testimony  delivered  ore  tenus. 
We  have  not  that  opportunity.  We  cannot  say  that,  in  such  cir- 
cumstances, the  court  erred  in  its  judgment  in  respect  of  plain- 
tiff's failure  to  sustain  the  vitally  material  averment  above  quoted 
from  the  second  count. 

(5)  Furthermore,  the  conclusion  below  might,  though  it  is 
unnecessary,  be  rested  upon  the  premises  that  there  was  evidence 
on  which  the  court  might  have  thought  it  could  rest  a  finding  that 
defendant  had  established  its  pleas.  If  it  did  so,  a  judgment  in 
its  favor  was  its  due. 

The  judgment  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Koger  V.  Roden  Coal  Co. 

Death  of  Employee. 

(Decided  November  16,  1917.    73  South.  33.) 

1.  Master  and  Servant;  Injury  to  Servant;  Pleading  and  Proof. — Where 
the  action  was  for  wrongful  death  of  a  servant,  the  relation  of  master  and 
servant  between  defendant  and  deceased  is  a  material  averment,  and  must 
be  proven  to  entitle  plaintiff  to  recover. 

2.  Same;  Independent  Contractor. — The  servant  of  an  independent  con- 
tractor is  not  the  servant  of  the  contractor's  employer,  and  may  not  recover 
of  such  employer  for  personal  injuries  resulting  from  the  negligence  of  the 
independent  contractor. 

3.  Negligence;  Jury  Question;  Conjecture. — The  mere  possibility  that  the 
negligence  of  defendant  caused  the  injury,  without  evidence  thereof,  is  not 
sufficient  to  carry  the  case  to  the  jury,  or  to  support  a  verdict. 

4.  Same. — ^Where  the  evidence  is  equally  consistent  with  the  existence  or 
non  existence  of  negligence,  it  is  not  proper  for  the  court  to  submit  the 
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question  of  negligence  to  the  jury,  since  the  party  who  affirms  negligence 
has  failed  to  establish  it. 

5.  Same;  Burden  of  Proof. — ^Where  the  action  is  for  death  caused  by  neg- 
ligence, the  burden  is  on  plaintiff  to  show  the  causal  connection  between  the 
negligence  of  the  defendant  and  the  injury. 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Action  by  Mrs.  L.  C.  Koger  against  the  Roden  Coal  Company, 
for  damages  for  the  death  of  her  intestate.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

Jerome  T.  Fuller,  and  J.  L.  Drennen,  for  appellant.  Elli- 
son &  DOMINICK,  for  appellee. 

MAYFIELD,  J. — Appellant  sued  under  the  Employer's  Lia- 
bility Act  (Code  1907,  §  3910),  to  recover  damages  for  the 
wrongful  death  of  her  son.  In  the  complaint  there  were  also 
counts  declaring  on  the  master's  common-law  duty  to  furnish  a 
safe  place  for  his  servants  to  work  in,  and  ascribing  the  death  of 
intestate  to  a  breach  of  this  duty.  It  therefore  affirmatively 
appears  that  the  plaintiff  cannot  recover  unless  she  proves  the 
material  allegations  of  at  least  one  count  of  the  complaint. 

(1-3)  The  relation  of  master  and  servant  between  the  defend- 
ant and  the  deceased  is  alleged  in  each  count ;  and  this,  being  a 
material  averment,  must,  of  course,  be  proven,  to  entitle  the 
plaintiff  to  recover.  We  are  unable  to  find  evidence  in  this  rec- 
ord sufficient  to  carry  this  question  to  the  jury.  The  undisputed 
evidence,  as  we  read  the  record,  shows  that  the  intestate,  at  the 
time  of  the  accident,  was  not  a  servant  or  employee  of  the  de- 
fendant, but  was  a  servant  or  agent  of  his  father,  who  was  an 
independent  contractor,  and  who,  as  such,  had  engaged  and  con- 
tracted with  the  defendant  to  drive  a  heading  in  defendant's 
mine.  It  further  shows  that  intestate  was  killed,  while  engaged 
in  driving  the  heading,  by  the  falling  of  a  rock,  and  that  this 
occurred  before  the  work  was  accepted  by  defendant.  It  was 
under  the  contract  made  the  duty  of  intestate's  father  to  make  a 
safe  place  in  which  defendant's  employee's  were  to  thereafter 
work.  The  father  and  the  son  were  thus  engaged  for  the  very 
purpose  of  making  a  safe  place.  It  was  the  duty  of  the  father  to 
see  that  the  rock  in  question  did  not  fall — to  prop  or  remove  it  if 
necessary  to  prevent  its  falling.  It  was  not  the  duty  of  the 
defendant,  or  of  any  other  person  except  the  father  of  intestate, 
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or  the  latter,  to  provide  against  the  rock's  falling.  Whatever 
negligence  there  might  have  been  in  removing  the  coal  or  other 
substances  from  under  the  rock,  or  in  failing  to  prop  or  to  remove 
the  rock,  was  the  negligence  of  the  father  or  of  the  son,  both  of 
whom  were  killed  or  injured  by  the  falling  of  the  stone.  Unless 
the  defendant  could  be  made  liable  to  the  son  for  the  negligence 
of  the  father,  no  possible  right  of  recovery  was  shown.  It  is 
sufficient  to  say  that  there  was  no  allegation  or  proof  which 
sought  a  recovery  on  the  theory  of  the  negligence  of  the  father. 
The  undisputed  evidence  was  that  the  duty  was  on  the  father  to 
construct  or  drive  back  the  heading,  to  drop  it  and  make  it  safe, 
and  to  remove  the  debris.  The  work  was  being  done  for  the 
defendant,  of  course ;  defendant  paid  the  father  therefor,  and  the 
work  had  to  be  done  according  to  specifications  furnished  by  de- 
fendant, and  had  to  receive  its  approval.  The  defendant  itself 
was  not  doing  the  work,  nor  was  it  hiring  or  paying  the  agents  of 
the  father  who  assisted  him.  Whatever  liability  might  attach  to 
the  defendant,  it  was  not,  and  could  not  be,  on  account  of  employ- 
ing servants  or  agents  to  do  the  work,  nor  on  account  of  the  mode 
or  manner  in  which  the  work  was  done,  because  the  defendant 
was  not  to  employ  such  aid,  nor  to  do,  or  to  superintend  the  doing 
of,  the  work.  It  had  merely  to  approve  or  disapprove  of  the 
work,  when  it  was  done,  and  the  work  had  not  been  completed  or 
turned  over  to  the  defendant  for  approval  when  the  accident 
occurred.  The  deceased  had  theretofore  been  in  the  employ  of 
the  defendant,  but  engaged  in  other  parts  of  its  work ;  but  when 
his  father  made  this  contract  with  the  defendant  for  driving  the 
heading,  he  requested  the  defendant  to  relieve  his  son  from  the 
employment  in  which  the  latter  was  then  engaged,  so  that  the  son 
could  help  the  father  in  his  work  (not  defendant's  work)  of 
driving  the  entry.  The  son  was  so  relieved  by  defendant,  and 
was  engaged,  at  the  time  of  the  injury,  in  assisting  the  father,  as 
stated.  We  do  not  mean  to  hold  that  the  relation  of  the  defend- 
ant to  the  father  or  the  son  thereafter  was  such  as  to  relieve  it 
from  liability  for  its  own  negligence,  or  for  that  of  its  servants  or 
agents,  if  such  negligence  proximately  contributed  to  producing 
the  injury ;  but  what  we  do  hold  is  that  the  only  negligence  shown 
in  this  cause,  or  attempted  to  be  shown,  which  proximately  con- 
tributed to  the  injury,  was  that  of  the  father  or  of  the  son,  or  of 
their  agents,  and  not  that  of  the  defendant,  or  of  its  agents  or 
servants.     Consequently,  there  can  be  no  recovery  in  this  case. 
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It  is  true  that  there  was  an  attempt  on  the  part  of  the  plain- 
tiff to  prove  that  the  falling  of  the  rock  which  killed  plaintiff's 
intestate  was  caused  by  jars,  the  result  of  a  mine  opening  being 
located  above  the  heading  which  intestate  and  his  father  were 
driving,  or  by  jars,  the  result  of  blasting  in  the  mine  above  the 
heading  in  question;  but  the  evidence  utterly  failed  in  this  re- 
spect. The  most  that  can  be  said  of  the  evidence  on  this  theory 
is  that  there  are  expressions  which  suggest  the  possibility  that 
the  rock  was  caused  to  fall  by  negligence  other  than  that  of  the 
father  or  the  son.  There  was,  however,  none  which  could  be  said 
to  support,  or  to  tend  to  support,  a  verdict  against  the  defendant. 
The  mere  possibility  that  the  defendant's  negligence  caused  the 
injury  is  not  sufficient  to  support  a  verdict,  or  to  go  to  the  jury 
on  the  question  of  defendant's  negligence. 

(4,  5)  Where  the  evidence  is  equally  consistent  with  either 
view,  with  the  existence  or  nonexistence  of  negligence,  it  is  not 
competent  for  the  judge  to  leave  the  matter  to  the  jury.  The 
party  who  affirms  negligence  has  failed  to  establish  it.  This  is  a 
rule  which  ought  never  to  be  lost  sight  of. — 1  Bailey's  Personal 
Injuries,  p.  560,  §  1660.  The  burden  is  on  the  plaintiff  to  show 
by  the  evidence  the  causal  connection  between  the  negligence  and 
the  injury.  A  mere  conjecture  cannot  be  submitted  to  the  jury, 
without  evidence.—!  Bailey's  Per.  Inj.  pp.  563-568,  §§  1672-1675, 
1682-1688,  1694;  Scales  v.  C.  I.  &  C.  Co.,  178  Ala.  644,  55  South. 
821. 

There  was  no  error  in  overruling  the  demurrers  to  defend- 
ant's special  pleas.  These  pleas  each  stated  facts  which,  if  true, 
were  complete  answers  to  any  count  of  the  complaint.  They 
were  pleas  of  contributory  negligence,  and  not  of  assumption  of 
risk,  as  contended  by  defendant,  appellee  here,  and  hence  were 
complete  answers  to  all  counts  declaring  on  simple  negligence. 

There  was  no  error  in  the  giving  of  any  of  the  special  charges 
requested  by  defendant ;  they  each  stated  correct  propositions  of 
law,  or  hypothesized  facts  which,  if  found  by  the  jury  to  be  true, 
would  prevent  a  verdict  in  plaintiff's  favor. 

Moreover,  as  we  have  said,  under  all  the  evidence  admitted,  or 
offered  by  the  plaintiff  in  this  case,  the  general  affirmative  charge 
should  have  been  given  for  the  defendant.  This  being  true,  there 
could  have  been  no  possible  injury  to  the  plaintiff  in  the  giving 
of  any  of  the  defendant's  requested  charges,  or  in  the  refusing 
of  any  of  the  plaintiff's.    The  jury  rendered  the  only  proper 
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verdict  which  could  have  been  rendered,  under  the  issues  and  the 
evidence  as  shown  by  this  record. 
Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Selma  Street  &  Suburban  Ry.  Co.  v.  Yaughan. 

Injury  to  Passenger. 

(Decided  November  24,  1916.    73  South.  19.) 

1.  Carriers;  Passengers;  Injury;  Evidence. — The  evidence  stated  and  ex- 
amined and  held  sufficient  to  warrant  the  jury  in  inferring  that  death  was 
caused  by  the  negligence  of  the  motorman  in  opening  the  car  door  near 
where  deceased  was  standing  before  the  car  reached  the  corner  where  de- 
ceased intended  to  alight. 

2.  Same;  Cause  of  Injury. — Where  the  evidence  supported  a  reasonable 
inference  that  the  fall  of  deceased  from  a  street  car  was  causd  by  the  negli- 
gence of  the  motorman  in  opening  the  door  while  the  car  was  in  motion,  the 
right  to  recover  for  the  death  of  decedent  is  not  defeated  by  the  mere  possi- 
bility that  the  fall  was  caused  by  an  attack  of  vertigo,  which  was  not  sup- 
ported by  any  evidence.  The  rule  that  where  the  evidence  points  equally  to 
two  or  more  causes  of  an  injury,  for  some  of  which  defendant  is  not  liable, 
plaintiff  cannot  recover,  not  being  applicable. 

Appeal  from  Selma  City  Court. 

Heard  before  Hon,  J.  B.  EvANS. 

Action  by  W.  L.  Vaughan  as  administrator  against  the  Selma 
Street  &  Suburban  Railway,  for  damages  for  the  death  of  his 
intestate.  Judgment  for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

Mallory  &  Mallory,  for  appellant.  Pettus,  Fuller  & 
Lapsley,  for  appellee. 

SAYRE,  J. — ^Appellee  recovered  a  judgment  against  appel- 
lant on  the  ground  that  the  latter  had  by  the  negligent  operation 
of  one  of  its  street  cars  caused  the  death  of  the  former's  intestate. 
The  single  proposition  of  this  appeal  is  that  there  was  no  evi- 
dence to  warrant  the  inference  that  any  negligence  had  caused 
the  death  of  appellee's  intestate,  or,  at  best  for  appellee,  that  the 
evidence  left  the  question  at  issue  to  rest  in  equilibrium  between 
several  variant,  but  equally  reasonable,  hypotheses  of  fact  on  only 
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one  of  which  would  defendant  be  liable,  and  that  in  this  state  of 
the  case  the  court  should  have  directed  a  verdict  for  defendant, 
or,  f ailinsr  that,  the  verdict  should  have  been  set  aside  as  lacking 
sufficient  support  in  the  evidence. 

(1)  The  court  has  examined  the  evidence,  and  thereupon 
states  its  conclusion  that  the  question  of  fact  involved  was  proper 
for  submission  to  the  jury,  and  accordingly  that  the  judgment 
should  be  affirmed. 

Tendencies  of  the  evidence  went  to  establish  this  state  of  the 
case  in  brief :  Defendant's  car  was  operated  by  a  motorman  who 
took  fares  as  passengers  entered  a  door  to  his  right.  The  door- 
way opened  out  immediately  upon  the  street.  The  door  was 
operated  by  a  lever  to  the  left  of  the  motorman,  which  caused 
the  door  to  slide  back,  and  in  one  operation  caused  steps  to  be 
lowered  for  the  use  of  passengers  getting  on  or  off.  Plaintiff's 
intestate,  being  at  the  time  the  only  passenger  on  the  car,  as  the 
car  entered  that  part  of  the  street  contiguous  to  the  block  in 
which  he  lived,  went  forward  and  stood  between  the  motorman 
and  the  closed  door  of  the  car,  at  the  same  time  notifying  the 
motorman  that  he  desired  to  alight  at  the  next  corner.  The 
track  was  straight  and  smooth.  The  car  was  moving  at  the  rate 
of  four  to  six  miles  an  hour.  Shortly  before  the  car  reached  a 
point  opposite  the  residence  of  plaintiff's  intestate  the  motorman 
was  observed  to  pull  the  door  open,  "and  just  about  that  time  Mr. 
Vaughan  fell  out  of  the  door,"  receiving  injuries  which  resulted 
in  his  death.  We  read  the  evidence  as  excluding,  upon  fair  in- 
terpretation, the  inference  that  deceased  made  an  effort  to  alight 
by  way  of  the  steps  at  the  point  where  he  was  hurt.  We  have 
stated  the  essential  part  of  the  testimony  of  plaintiff's  witness 
Watts,  who,  from  the  street  in  front  of  the  car,  saw  deceased 
"fall  out  of  the  door."  The  testimony  of  defendant's  motorman 
— Watts  and  the  motorman  were  the  only  witnesses  of  the  occur- 
rence— was  that  deceased  stood  in  the  doorway  after  it  was  open, 
and  "that  he  (witness)  might  have  been  looking  ahead  when  Mr. 
Vaughan  started  to  fall,  but  he  saw  him  just  as  he  started  to  fall 
and  caught  at  him."  "He  just  went  out  headfirst."  The  motor- 
man's  testimony  was  that  he  had  already  partially  wound  up  the 
brake,  and  that  the  car  was  at  the  time  running  smoothly  along. 
Deceased,  62  years  of  age,  was  probably  of  average  physical 
strength,  and  for  aught  appearing,  in  his  usual  frame  of  mind. 
It  is  proper,  then,  to  assume  that  the  natural  and  normal  instinct 
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of  self-preservation  had  influence  upon  his  actions,  and  so  it  was 
permissible  for  the  jury  to  find  that  he  did  not  voluntarily  plunge 
headlong  out  of  the  door;  that  his  fall  from  the  car  was  acci- 
dental. With  the  door  closed  plaintiffs  intestate  was  perfectly 
safe  in  the  place  where  he  stood,  and  where  defendant's  motor- 
man  knew  he  stood ;  but  ordinary  prudence  would  have  suggested 
that,  in  the  situation  of  plaintiff's  intestate,  an  open  door,  so  close 
at  hand  on  a  moving  car,  involved  an  appreciable  and  consider- 
able element  of  danger,  a  consideration  in  that  case  which  should 
have  addressed  itself  to  plaintiff's  intestate  as  well  as  to  defend- 
ant's motorman.  But  if,  as  the  jury  may  have  found  under  fair- 
ly well-developed  tendencies  of  the  evidence,  the  motorman  pre- 
maturely and  unexpectedly  threw  open  the  door,  that  action  in- 
volved a  danger  that  deceased  was  not  required  to  anticipate,  for 
he  might  with  reason  rely  upon  the  usual  course  of  things,  as 
shown  by  the  evidence,  which  would  have  stopped  the  car  and 
opened  the  door  at  the  next  corner,  but  which  the  motorman,  in 
the  exercise  of  due  care  with  reference  to  a  known  situation, 
should  have  avoided. 

(2)  The  evidence,  then,  afforded  a  reasonable  inference  that 
deceased  fell  from  the  car  by  reason  of  the  motorman's  negli- 
gence of  the  sort  stated  above.  In  this  state  of  the  case  it  was 
not  essential  to  justice  that  the  jury  should  have  allowed  a  mere 
possibility  without  evidential  support,  as,  for  example,  that  de- 
ceased had  an  attack  of  vertigo  and  for  that  reason  fell  through 
the  door,  to  stand  in  the  way  of  a  solution  suggested  and  sus- 
tained by  positive  and  substantial  tendencies  of  the  evidence.  The 
case  does  not  seem  to  us  to  fall  within  the  influence  of  those 
decisions  in  which  it  has  been  held,  very  properly,  that  where  the 
evidence  points  equally  and  indifferently  to  two  or  more  causes 
of  injury,  for  some  of  which  the  defendant  is  not  answerable  at 
law,  the  plaintiff  must  fail  as  upon  an  entire  lack  of  proof;  for 
otherwise  the  jury  would  be  permitted  to  select  an  hypothesis  of 
fact  leading  to  liability  as  the  result  of  a  mere  guess.  According- 
ly our  conclusion  is  that  the  trial  court  committed  no  error  in 
submitting  the  case  to  the  jury  nor  in  overruling  the  motion  to 
set  aside  the  verdict. 

Affirmed. 

Anderson,  C.  J.,  and  Gardner,  J.,  concur.  McClellan,  J., 
concurs  in  the  conclusion  only. 
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Western  Union  Telegraph  Co.  v.  Earnest. 

Failure  to  Deliver  Telegram. 

(Decided  November  16,  1916.    73  South.  16.) 

1.  Telegraphs  and  Telephones;  DeBv.ery  of  Message;  Place. — ^When  a  tel- 
egraph company  accepts  a  message  for  delivery  at  a  designated  place,  which 
is  unincorporated,  it  is  ordinarily  a  question  of  fact  for  the  jury  whether  or 
not  the  sendee's  locus  was  in  fact  comprehended  within  the  designated  place 
by  the  common  understanding  of  the  people. 

2.  Same. — ^Where  the  sendee's  locus  is  several  miles  from  the  place  to 
which  the  message  is  addressed,  the  telegraph  company  is  under  no  legal 
duty  to  deliver  the  message  at  such  locus. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Action  by  W.  B.  Earnest  against  the  Western  Union  Telegraph 
Company  for  damages  for  failure  to  deliver  a  telegram.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Transferred  from 
Court  of  Appeals  under  Acts  1911,  p.  449,  §  6.  Reversed  and  re- 
manded. 

The  message  was  sent  from  defendant's  office  at  Corona, 
Ala.,  and  was  addressed  to  plaintiff  at  Foster's  Ferry,  Ala.,  via 
Tuscaloosa,  and  the  complaint  alleges  that  defendant's  undertak- 
ing was  to  deliver  message  to  plaintiff  at  Foster's  Ferry,  Ala.  It 
appears  without  dispute  that  plaintiff  had  no  terminal  or  other 
office  at  Foster's  Ferry,  which  is  about  nine  miles  from  its  office 
at  Tuscaloosa,  and  that  a  special  contract  was  entered  into  for 
the  transmission  of  the  message  to  plaintiff  at  Foster's  Ferry.  It 
appears  also  that  plaintiff  does  not  live  at  Foster's  Ferry,  but  at 
a  point  two  miles  beyond  there,  and  away  from  Tuscaloosa,  and 
there  is  nothing  to  show  that  defendant's  receiving  or  transmit- 
ting agent  had  knowledge  or  notice  that  plaintiff  lived  two  miles, 
or  any  distance  away  from  Foster's  Ferry.  The  message  was  a 
dispatch  by  special  messenger  to  Foster's  Ferry  on  the  forenoon 
of  its  reception  at  Tuscaloosa,  but  plaintiff  was  not  there  at  all 
on  that  day,  and  upon  being  informed  that  plaintiff  lived  several 
miles  away,  the  messenger  went  in  that  direction,  but  returned 
without  making  delivery.  A  second  special  messenger  was  dis- 
patched about  4  o'clock  p.  m.,  who  finally  delivered  the  message  at 
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about  6  p.  m.,  at  the  house  of  one  Thornton,  where  plaintiff 
boarded,  but  plaintiff  had  left  home  about  2  p.  m.,  and  did  not 
receive  the  written  message  until  his  return  about  four  days  later. 
The  other  facts  sufficiently  appear. 

Forney  Johnston,  W.  R.  C.  Cocke,  and  A.  F.Fite,  for  ap- 
pellant.  Bankhead  &  Bankhead,  for  appellee. 

SOMERVILLE,  J. — The  chief,  and  in  fact  the  decisive,  ques- 
tion in  this  case  is,  whether  under  the  contract  to  deliver  the  mes- 
sage to  plaintiff  by  special  delivery  at  Foster's  Ferry,  about  nine 
miles  from  Tuscaloosa,  defendant  was  liable  for  not  delivering 
the  message  to  plaintiff  at  his  residence  two  miles  away  from  the 
specified  point  of  delivery. 

The  trial  judge  held  that  whether  such  a  delivery  was  within 
the  obligation  of  the  contract  depended  upon  a  finding  by  the 
jury  that  plaintiff's  residence  was  within  a  reasonable  distance 
of  Foster's  Ferry ;  and  the  jury  were  so  instructed. 

We  think  this  view  of  the  case  is  clearly  erroneous.  There  is 
no  question  here  as  to  the  limits  of  the  place  or  community  known 
as  Foster's  Ferry.  On  the  contrary,  it  appears  that  plaintiff 
lived,  and  was,  on  the  day  of  the  attempted  delivery,  two  miles 
away  from  Foster's  Ferry.  Defendant  agreed  to  send  its  special 
messenger  to  carry  the  message  to  Foster's  Ferry,  and  not  to 
search  for  plaintiff  and  deliver  to  him  at  any  point  where  he 
might  be  found  in  the  surrounding  country. 

Where  the  contract  is  thus  clear  and  specific,  and  is  not  af- 
fected by  any  usage  or  special  circumstances  within  the  knowl- 
edge of  the  parties,  it  is  not  within  the  province  of  either  court 
or  jury  to  qualify  and  enlarge  its  obligations  according  to  their 
notions  of  what  might  be  reasonable. 

(1)  Of  course,  when  a  telegraph  company  accepts  a  mes- 
sage for  delivery  at  a  designated  place  which  is  not  incorporated, 
it  would  ordinarily  be  a  question  of  fact  for  the  jury  to  deter- 
mine whether  or  not  the  sendee's  locus  was  in  fact  comprehended 
within  the  designated  place  by  the  common  understanding  of  the 
people. 

(2)  But  where,  as  here,  the  sendee's  locus  is  several  miles 
removed  from  the  place  designated  in  the  address,  it  must  be  said, 
as  a  matter  of  law,  that  the  sendee  was  not  at  the  place  of  ad- 
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dress,  and  that  defendant  was  under  no  legal  duty  to  deliver  the 
message  at  such  foreign  locus. 

This  conclusion  is  supported  by  the  following  well-considered 
cases:  W.  U.  T.  Co.  v.  Harvey,  67  Kan.  729,  74  Pac.  250;  W.  U. 
T.  Co.  V.  Swearingen,  95  Tex.  420,  67  S.  W.  767;  W.  U.  T.  Co.  v. 
Byrd,  34  Tex.  Civ.  App.  594,  79  S.  W.  40;  W.  U.  T.  Co.  v.  Shock- 
ley,  57  Tex.  Civ.  App.  30, 122  S.  W.  945 ;  McCavl  v.  W.  U.  T.  Co., 
114  Tenn.  661,  88  S.  W.  325 ;  s.  c,  115  Tenn.  99,  90  S.  W.  856.  It 
is  not  necessary  to  consider  other  questions  presented. 

Let  the  judgment  be  reversed  and  the  cause  remanded  for 
another  trial  in  accordance  with  this  opinion. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 


Josey  17.  Johnston. 

Bill  for  PartitioiL 

(Decided  November  23,  1916.    73  South.  27.) 

1.  Deeds;  Construction;  Intention. — In  construing  a  deed  to  take  effect 
at  the  grantor's  death,  the  intention  of  the  grantor  must  be  the  test  in  con- 
sidering the  character  of  the  instrument. 

2.  Wills;  Deeds;  Distinguished. — A  warranty  deed  executed  by  deceased 
to  his  daughter,  in  consideration  of  love  and  affection,  to  take  effect  at  and 
after  his  death,  executed  on  the  same  day  and  at  the  same  time  deceased  was 
dividing  his  land  among  his  childrn,  indicated  an  intention  of  the  testator 
that  it  operated  as  a  deed,  and  will  be  so  construed,  and  not  construed  as  a 
will. 

3.  Deeds;  Mental  Capacity. — The  evidence  examined  and  held  sufficient 
to  sustain  a  finding  that  the  deed  in  question  was  void  and  ineffective  be- 
cause of  the  mental  incapacity  of  the  grantor. 

Appeal  from  Conecuh  Chancery  Court. 

Heard  before  Hon.  W.  R.  Chapma^n. 

Bill  by  J.  B.  Johnston  against  Betty  Josey  and  others  for 
partition  of  land.  From  a  decree  for  complainant  the  named 
respondent  appeals.    Affirmed. 

Bill  by  appellee,  against  appellant  and  others,  seeking  the  sale 
of  a  certain  80  acres  of  land  described  therein,  for  division  among 
the  parties  to  the  suit  as  tenants  in  common.    The  land  described 
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in  the  bill  was  originally  owned  by  one  William  Davison,  the 
father  of  complainant's  wife  and  of  respondent,  Bettie  Josey. 
The  evidence  shows  that  on  November  17,  1894,  the  said  William 
Davison  divided  all  the  property  owned  by  him  among  his  chil- 
dren, and  that  each  of  them  went  into  the  possession  of  the 
respective  tract  of  land  so  given.  One  of  the  children,  an  unmar- 
ried daughter,  M.  M.  Davison,  resided  with  her  father  upon  the 
80  acres  here  in  controversy.  At  the  time  he  conveyed  the  sev- 
eral portions  of  his  land  referred  to,  William  Davison  executed 
to  his  said  daughter  the  following  instrument,  which  is  referred 
to  in  the  opinion  in  this  cause : 
"The  State  of  Alabama,  Conecuh  County. 

"Know  all  men  by  these  presents :  I,  William  Davison,  that 
for  and  in  consideration  of  the  love  and  affection  which  I  bear 
towards  my  beloved  daughter,  M.  M.  Davison,  do  hereby  give, 
grant  and  convey  unto  the  said  daughter,  M.  M.  Davison,  the  fol- 
lowing described  real  estate,  to  wit:  South  half  (SV2)  of  South- 
east (SE^4)  of  section  seventeen  (17),  township  four  (4),  range 
twelve  (12),  said  to  contain  eighty  (80)  acres,  more  or  less;  to 
have  at  my  death,  situated,  lying  and  being  in  the  county  of 
Conecuh  and  state  of  Alabama,  to  have  and  to  hold  to  the  said 
M.  M.  Davison,  her  heirs  and  assigns  forever,  after  my  death. 
And  I  do  for  myself  and  heirs,  executors  and  administrators 
covenant  with  the  said  M.  M.  Davison,  her  heirs  and  assigns,  that 
I  am  lawfully  seized  in  fee  simple  of  said  premises ;  that  they  are 
free  from  all  incumbrances,  and  that  I  have  a  good  right  to  give 
and  convey  the  same  as  aforesaid;  that  I  will,  and  each  of  my 
heirs,  executors  and  administrators  shall  warrant  and  defend 
the  same  to  the  said  M.  M.  Davison,  her  heirs,  executors  and  as- 
signs forever  against  the  lawful  claims  of  all  persons. 

"Given  under  my  hand  and  seal,  this  the  seventeenth  day  of 
November,  1894. 

'William  Davison.    [L.  S.] 
"Attest :  Alex  T.  Thames,  J.  P. 

"J.  B.  Davison. 
"The  State  of  Alabama,  Conecuh  County. 

"I,  Alex  T.  Thames,  a  justice  of  the  peace  in  and  for  said 
county,  hereby  certify  that  William  Davison,  whose  name  is 
signed  to  the  foregoing  conveyance,  and  who  is  known  to  me, 
acknowledged  before  me  on  this  day,  that  being  informed  of  the 
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contents  of  the  conveyance  he  executed  the  same  voluntarily  on 
the  day  the  same  bears  date. 

"Given  under  my  hand  this  17th  day  of  November,  A.  D. 
1894. 

"Alex  T.  Thames,  J.  P." 

Indorsement  thereon. 

"The  State  of  Alabama,  Conecuh  County.  William  Davison 
to  M.  M.  Davison.  Warranty  Deed.  The  State  of  Alabama, 
Conecuh  County.  Office  of  Judge  of  Probate.  I  hereby  certify 
that  the  within  deed  was  filed  in  this  office  for  record  on  the  8th 
day  of  April,  1897,  at  11  o'clock  A.  M.,  and  duly  recorded  in  Book 
W  of  Deeds,  page  69,  and  examined.  Robt.  A.  Lee,  Judge  of 
Probate.    Recording  fee,  $0.25,  paid." 

M.  M.  Davison  continued  to  reside  with  her  father  on  this 
80  acres  of  land  to  the  time  of  her  death  in  September,  1904,  but 
there  is  evidence  tending  to  show  that  the  property  was  assessed 
in  her  name,  and  that  the  taxes  were  paid  by  her.  After  her 
death  respondent,  Bettie  Josey,  and  her  husband  moved  on  this 
land  and  lived  with  William  Davison  for  a  shore  time,  something 
less  than  two  months,  and  while  they  were  there  a  deed  was 
executed  by  said  William  Davison  to  Bettie  Josey  and  her  hus- 
band, giving  to  them  the  land  in  controversy.  This  deed  com- 
plainant insists  was  procured  through  undue  influence  of  the 
grantees,  and  further  insists  it  is  ineffective  on  account  of  the 
mental  incapacity  of  the  grantor.  There  was  evidence  tending 
to  show  mental  incapacity  on  the  part  of  Davison  to  execute  a 
deed  or  to  transact  any  of  the  ordinary  business  affairs  of  life, 
the  grantor  being  at  the  time  of  said  conveyance  nearly  85  years 
of  age.  Respondent,  Bettie  Josey,  insists:  First,  that  the  in- 
strument above  set  out  was  not  a  deed,  but  a  will,  conve3dng  no 
present  interest  in  the  said  M.  M.  Davison,  and  that  therefore 
the  deed  to  herself  and  husband  vested  in  them  the  fee-simple 
title;  and,  secondly,  that  if  it  be  held  that  the  instrument  is  a 
deed,  their  interest  as  tenants  in  common  was  enhanced  by  the 
deed  from  the  father,  who  had  previously  inherited  from  the 
deceased  daughter.  The  chancellor  held  the  said  instrument  to 
be  a  deed,  and  that  the  deed  from  Davison  to  respondent,  Bettie 
Josey,  and  her  husband,  was  void  and  ineffective  on  account  of 
the  mental  incapacity  of  the  grantor,  and  granted  to  complainant 
the  relief  sought.  From  this  decree  respondent  prosecutes  this 
appeal. 
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J.  F.  Jones,  for  appellant.  Powell  &  Hamilton,  for  ap- 
pellee. 

GARDNER,  J. — (1,  2)  There  are  but  two  questions  present- 
ed for  consideration  on  this  appeal.  The  first,  and  the  one  of 
prime  importance,  concerns  the  proper  construction  to  be  placed 
on  the  instrument  executed  by  William  Davison  to  his  daughter, 
M.  M.  Davison,  November  17, 1894,  set  out  in  the  foregoing  state-r 
ment  of  the  case.  This  instrument  was  executed  on  the  same 
day  and  at  the  same  time  the  grantor  was  dividing  his  land 
among  his  children.  The  grantee,  said  unmarried  daughter,  as 
stated,  was  residing  with  her  father  on  this  80  acres,  which  was 
the  home  place;  and  we  are  reasonably  satisfied  from  the  evi- 
dence that  this  instrument  was  delivered  by  the  grantor  to  the 
grantee  immediately  following  its  execution.  The  indorsement 
thereon  shows  that  it  was  recorded  in  April,  1897.  The  general 
principles  to  be  applied  by  the  courts,  in  determining  whether  an 
instrument  is  a  deed  or  a  will,  have  been  many  times  stated  in 
the  numerous  cases  decided  in  this  court,  and  need  no  repetition 
here.  Nothing  of  value  can  be  added  to  what  has  already  been 
said  upon  the  subject.  Some  of  the  most  helpful  decisions  of  this 
court,  as  well,  also,  as  of  other  jurisdictions,  are  to  be  found  col- 
lated in  the  recent  case  of  Phillips  v.  Phillips,  186  Ala.  545,  65 
South.  49,  Ann.  Gas.  1916D,  994.  The  intention  of  the  grantor 
must  be  the  polestar  in  considering  the  character  of  the  instru- 
ment.— Mays  V.  Burleson,  180  Ala.  396,  61  South.  75.  Upon  a 
careful  consideration  of  the  language  of  the  above-quoted  instru- 
ment, and  of  the  surrounding  facts  and  circumstances  here  dis- 
closed, we  are  of  the  opinion  that  it  was  the  grantor's  intention 
that  it  operate  as  a  deed.  We,  therefore,  so  construe  it. — Phillips 
V.  Phillips,  supra;  Jenkins  v.  Woodward  Iron  Co.,  194  Ala.  371, 
69  South.  646;  Ahney  v,  Moore,  106  Ala.  131,  18  South.  60. 

(3)  The  evidence  discloses  that  very  soon  after  respondent 
and  her  husband  moved  to  the  home  of  Davison,  immediately  fol- 
lowing the  death  of  the  daughter,  M.  M.  Davison,  a  deed  was  exe- 
cuted by  William  Davison,  who  was  then  nearly  85  years  old, 
conveying  to  them  this  80  acres  of  land,  as  well  as  all  other  prop- 
erty owned  by  him,  that  soon  thereafter  respondent  and  her  hus- 
band left  this  home  place,  and  that  William  Davison  was  then 
taken  in  charge  by  complainant.  There  is  evidence  tending  to 
show  that  said  Davison  was  in  very  feeble  health  and  of  unsound 
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mind  at  the  time  of  the  execution  of  the  deed  to  respondent.  It 
would  serve  no  purpose  to  discuss  the  evidence  touching  the 
mental  incapacity  of  Davison.  Suffice  it  to  say  that  upon  a  most 
careful  review  of  all  the  evidence  in  the  case  on  this  question,  we 
are  persuaded  that  the  chancellor  was  fully  justified  in  holding 
the  deed  to  Bettie  Josey  and  her  husband,  bearing  date  of  Octo- 
ber 7,  1904,  ineffective  and  void. 

We  conclude,  therefore,  that  the  decree  of  the  court  below  was 
in  all  respects  correct,  and  it  is  accordingly  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Teny,  et  id.  v.  Rich. 

Breach  of  Covenaiit. 

(Decided  November  16,  1916.    73  South.  76.) 

1.  Vendor  and  Purchaser;  Sale  in  Gross. — Generally,  where  specific  or 
desig^nated  tracts  of  land  are  sold  as  a  whole  for  a  gross  sum,  and  there  is  no 
express  or  implied  warranty  as  to  quantity,  the  transaction  is  termed  a  sale 
in  gross. 

2.  Same;  Abatement  in  Price. — Where  land  is  sold  in  gross,  and  the 
quantity  of  land  is  subsequently  found  to  be  less  than  supposed  or  estimated 
at  the  time  of  the  sale,  the  purchaser  is  not  entitled  to  a  diminution  or 
abatement  of  the  purchase  price,  in  the  absence  of  fraud  or  gross  mistake, 
the  theory  being  that  the  purchaser  gets  the  specific  land  which  he  contract- 
ed for,  and  must  be  deemed  to  have  assumed  the  risk  of  deficiency  in  quality. 

3.  Same. — Where  land  is  sold  by  the  acre,  and  not  by  definite  and  certain 
boundaries,  and  there  is  a  material  and  substantial  variance  between  the 
acreage  contracted  for  and  that  subsequently  ascertained  to  exist,  equity 
will  place  the  parties  in  the  same  relative  position  in  which  Uiey  would  have 
stood  had  the  real  quantity  been  known  at  the  time  of  the  bargain. 

4.  Same;  Sale  in  Gross  or  by  Acre. — ^Whether  the  statement  of  quantity 
of  land  in  a  conveyance  is  to  be  regarded  as  descriptive,  or  of  the  essence  of 
the  contract,  largely  depends  upon  the  manner  of  its  use,  and  its  connection 
with  other  descriptive  parts. 

5.  Same;  Abatement;  Part  in  Gross  and  Part  by  Acre.— Where  several 

tracts  of  land  sold  together  for  a  lump  sum,  were  conveyed,  some  in  gross 
and  some  by  quantity  of  acre,  there  being  no  fixed  acreage  price,  the  amount 
of  the  damages,  or  abatement  in  purchase  price  for  deficiency  in  quantity  of 
those  parcels  sold  by  the  acre  should  be  the  proportionate  value  of  the  miss- 
ing acres,  based  on  the  purchase  price  of  the  whole. 
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Appeal  from  St.  Clair  Circuit  Court. 

Heard  before  Hon.  J.  E.  Blackwood. 

Action  by  C.  A.  Terry  and  others  against  J.  M.  Rich  for 
breach  of  covenant  of  warranty.  Judgment  for  defendant  on  de- 
murrer, and  plaintiffs  appeal.  Transferred  from  Court  of  Ap- 
peals under  Acts  1911,  p.  449,  §  6.    Reversed  and  remanded. 

The  description  contained  in  the  deed  is  as  follows :  7  acres 
in  the  NE  corner  of  NEl^  of  SEi^,  §  7,  commencing  at  Grissom 
Ferry  Road,  thence  the  Turner  Gin  Lot  the  line  to  a  ditch,  thence 
ditch  the  line  to  William  Davis  line,  thence  William  Davis  line 
east  to  Grissom  Ferry  Road,  then  said  road  to  corner  of  Turner 
Gin  Lot  to  beginning;  also  30  acres  in  SE14  of  NEl^,  Sec.  7,  the 
north  line  of  which  is  the  Coosa  Valley  Road;  also  25  acres  in 
the  SW^  of  NW%,  Sec.  8,  T.  18,  R.3,  and  the  SEIA  of  the  SW^, 
S.  8,  T.18,  R.3,  all  being  situated  in  St.  Clair  County. 

The  breaches  alleged  are:  (1)  That  defendant  is  not  law- 
fully seized  in  fee  simple  of  the  premises  as  described.  (Then 
follows  an  allegation  of  breach  as  to  each  separate  part  described, 
etc.)  The  demurrers  are  that  complaint  fails  to  state  a  cause  of 
action,  and  that  it  does  not  appear  that  plaintiffs  were  not  fully 
apprised  of  the  lands  which  they  were  purchasing  and  intended 
to  purchase  from  defendant;  no  false  or  fraudulent  representa- 
tion or  concealment  as  to  the  amount  of  land ;  it  does  not  appear 
that  plaintiff  did  not  know  of  the  alleged  shortage  in  the  acreage 
of  said  tract  of  land  at  the  time  of  the  execution  of  said  deed ;  and 
others  not  necessary  to  be  here  set  out. 

M.  M.  &  Victor  Smith,  for  appellant.  Embry  &  Embry,  for 
appellee. 

ANDERSON,  C.  J.— (1,  2)  "The  general  rule  is  that  when 
specific  or  designated  tracts  or  parcels  of  land  are  sold  as  a 
whole  for  a  gross  sum,  and  there  is  no  express  or  implied  war- 
ranty as  to  quantity,  the  transaction  is  termed  a  sale  in  gross. 
In  such  a  sale  quantity  is  not  of  the  essence  of  the  contract,  and 
in  the  absence  of  fraud  or  gross  mistake  the  purchaser  is  entitled 
to  no  diminution  or  abatement  of  the  purchase  price,  if  the  quan- 
tity of  land  is  subsequently  ascertained  to  be  less  than  was  sup- 
posed or  estimated  at  the  time  of  the  sale. — Winston  v.  Brown- 
ing, 61  Ala.  80;  Hodges  v.  Denny,  86  Ala.  226,  15  South.  492; 
Pearson  v.  Heard,  135  Ala.  348,  33  South.  673.    The  theory  on 
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which  relief  is  denied  is  that  the  purchaser  gets  the  specific  land 
which  he  contracted  to  buy,  and  must  be  deemed  to  have  assumed 
the  risk  of  deficiency  in  quantity.  Terrell  v.  Kirksey,  14  Ala. 
209;  Frederick  v.  Younghlood,  19  Ala.  680,  54  Am.  Dec.  209; 
Rogers  v.  Peebles,  72  Ala.  529;  Melick  v.  Dayton,  34  N.  J.  Eq. 
245 ;  Morris  Canal  Co.  v.  Emmett,  9  Paige  (N.  Y.)  168,  37  Am. 
Dec.  SSS:'—Brassell  v.  Fisk,  153  Ala.  560,  561,  45  South.  70. 

(3-5)  But  this  rule  has  no  application  to  sales  by  the  acre 
•as  distinguished  from  sales  in  gross.  "A  different  rule  governs, 
when  it  is  apparent  from  the  conveyance  that  the  land  is  not 
described  by  definite  and  certain  boundaries,  which  furnish  the 
standard  of  quantity;  and  the  representation  of  the  number  of 
acres  is  an  essential  ingredient  of  the  contract,  regulating  the 
aggregate  sum  to  be  paid.  In  such  case,  if  there  be  a  material 
and  substantial  variance,  equity  will  place  the  parties  in  the  same 
relative  condition  in  which  they  would  have  stood  had  the  real 
quantity  been  known  at  the  time  of  the  bargain. — Winston  v. 
Browning,  61  Ala.  80;  Harrison  v.  Talbot,  2  Dana  (Ky.)  258. 
Whether  the  statement  of  the  quantity  in  a  bond  or  deed  shall  be 
regarded  as  descriptive,  or  of  the  essence  of  the  contract,  largely 
depends  upon  the  manner  of  its  use  and  its  connection  with  other 
descriptive  parts." — Hodges  v.  Devmj,  86  Ala.  226,  5  South.  492. 
The  deed  in  the  case  at  bar  recites  a  gross  or  lump  consideration 
for  the  land  conveyed  and  does  not  attempt  to  fix  or  define  the 
total  acreage.  It  conveys  four  separate  and  distinct  parcels  or 
subdivisions,  for  the  recited  consideration  of  $2,000.  As  to  the 
first  parcel,  while  it  sets  out  seven  acres,  it  further  proceeds  to 
define  the  same  by  metes  and  bounds  and  as  to  this,  under  the 
rule  first  declared,  there  was  no  warranty  that  it  contained  seven 
acres,  and  as  to  the  fourth  or  last  parcel  or  subdivision,  it  is  per 
government  number.  Indeed,  there  is  no  contention  as  to  a  short- 
age or  breach  of  warranty  as  to  the  first  and  fourth  parcels.  The 
secdnd  parcel,  however,  is  "30  acres  in  SEl^  of  NE^,  Sec.  7,  the 
north  line  of  which  is  the  Coosa  Valley  Road,"  while  the  third 
parcel  calls  for  "25  acres  in  the  SW^A  of  NW^A,  Sec.  8,  T.18,  R.3." 
As  to  these  two  parcels,  and  as  to  which  a  breach  is  assigned, 
there  is  no  definite  and  specific  description  which  would  render 
the  quantity  meaningless  or  prevent  it  from  being  of  the  essence 
of  the  contract.  There  is  nothing  to  afford  definite  information 
to  the  parties  as  to  what  land  was  being  sold  and  purchased  inde- 
pendent of  the  designation  of  the  number  of  acres  in  each  subdi- 
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vision.  Indeed,  it  may  require  parol  evidence,  in  connection  with 
the  recitals  of  the  deed,  to  locate  the  land  intended  to  be  conveyed. 
— Harrelson  v.  Harper,  170  Ala.  119,  54  South.  517 ;  Cottingham 
V.  Hill,  119  Ala.  353,  24  South.  562,  72  Am.  St.  Rep.  923.  It  is 
manifest  that  as  to  these  parcels  the  parties  contracted  for  quan- 
tity, that  is,  30  acres  in  the  SE14  of  the  NE%  of  section  7,  lying 
south  of  the  Coosa  Valley  road  and  25  acres  in  the  SWi/4  of  the 
NW%,  section  8.  While  most  of  the  cases  on  this  subject  have 
been  examined  and  the  rule  seems  to  be  quite  clear  as  to  when  the 
sale  is  in  gross  or  by  quantity,  this  case  is  not  free  from  difficulty 
because  of  the  fact  that  each  rule  has  here  a  field  for  operation 
as  to  separate  parts  of  the  land,  as  the  description  as  to  some  of 
the  land  brings  it  within  the  bulk  or  gross  class  while  the  rule 
as  to  quantity  must  apply  to  the  rest,  which  lacks  such  a  descrip- 
tion, aside  from  the  number  of  acres,  as  to  give  it  any  degree  of 
certainty  as  to  what  was  intended  to  be  conveyed.  In  fact,  the 
only  other  instrument  which  is  similar  to  this  one  in  this  respect, 
as  considered  in  the  numerous  cases  on  the  subject,  is  the  bond 
construed  in  the  case  of  Hodges  v.  Denny,  supra.  The  chief  diffi- 
culty, however,  that  this  fact  presents,  is  not  in  determining 
whether  or  not  the  sale  was  by  quantity  as  to  the  parcels  gov- 
erned by  this  rule,  but  as  to  the  measurement  of  damages  for  the 
shortage  in  the  number  of  acres.  The  rule  seems  to  be  that  the 
vendee  can  only  recover  the  purchase  price  paid  and  interest; 
that  is,  what  he  paid  for  the  land  that  he  did  not  get;  that  is,  in 
the  absence  of  fraud  or  wrongful  conduct  upon  the  part  of  the 
vendor. — Snodgrass  v.  Reynolds,  79  Ala.  452,  58  Am.  Rep.  601 ; 
Prestwood  v.  McGowin,  128  Ala.  277,  29  South.  386,  86  Am.  St. 
Rep.  136.  Therefore,  if  the  price  paid  was  so  much  per  acre, 
there  can  be  little  difficulty  in  fixing  the  damages,  and  if  the  pur- 
chase was  by  the  acre,  this  fact  can  be  shown  by  parol,  notwith- 
standing the  consideration  as  expressed  in  the  deed  is  in  lump  for 
the  entire  purchase. — Hodges  v.  Denny,  supra.  On  the  other 
hand,  if  there  was  no  agreement  of  fixed  price  per  acre  for  the 
land  contracted  for  and  the  consideration  was  a  lump  sum  for  the 
parcels  as  described,  as  well  as  the  two  sold  by  quantity,  then 
the  amount  of  damages  should  be  proportionate  to  what  value  the 
missing  acres  bear  to  the  other  land  with  the  total  purchase  price 
as  a  basis  for  valuation. 

The  complaint  was  not  subject  to  the  grounds  of  demurrer  in- 
terposed to  same,  and  the  trial  court  erred  in  sustaining  the 
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demurrer,  and  the  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Maypield,  Somerville,  and  Thomas,  JJ.,  concur. 


Bloom  V.  City  of  Cullman. 

Injary  From  Electricity. 

(Decided  November  16,  1916.    73  South.  85.) 

1.  Municipal  Corporations;  Public  Ways;  Electric  Street  Lights;  Stat- 
utes.— A  municipality  is  not  liable  for  death  from  defective  insulated  electric 
street  lights  operated  by  it,  as  being  a  defect  within  the  provisions  of  §  1273, 
Code  1907,  since  such  provisions  relate  only  to  defects  or  conditions  created 
by  third  persons  not  in  the  employment  of  the  city. 

3.  Negligence;  Res  Ipsa  LA>quitur. — Contractual  relationship  between  the 
parties  is  not  essential  to  the  application  of  the  rule  of  res  ipsa  loquitur. 

3.  Electricity;  Street  Lights;  Res  Ipsa  Loquitur. — ^Where  a  pedestrian  in 
a  public  street  is  electrocuted  by  coming  in  contact  with  an  electric  current 
passing  from  feed  wire  to  street  light,  communicated  to  a  chain  used  to  raise 
and  lower  the  light,  because  of  some  defect  in  the  mechanism  owned  and  con- 
trolled by  the  city,  the  rule  of  res  ipsa  loquitur  applies. 

4.  Same;  Degree  of  Care. — The  degree  of  care  required  of  a  municiiMility 
operating  electric  street  lights,  as  a  means  of  transmitting  its  electric  cur- 
rent over  public  thoroughfares,  is  high  and  exacting,  commensurate  with 
the  very  dangerous  agency  employed. 

5.  Same;  Contributory  Negligence;  Jury  Question. — Under  the  evidence 
in  this  case  it  was  a  question  for  the  jury  whether  the  pedestrian  electrocute 
ed  was  guilty  of  negligence,  barring  recovery  by  his  personal  representative. 

6.  Same;  Burden  of  Proof. — In  an  action  for  death  of  plaintiff's  intestate 
caused  by  an  electric  shock  from  a  street  light  operated  by  a  municipality, 
the  burden  of  proving  intestate's  contributory  negligence  rested  upon  the 
city. 

7.  Same. — If  the  pedestrian  was  warned,  or  had  reason  to  know  that  a 
chain  used  to  lower  a  municipal  electric  light,  was  charged  with  electricity 
from  feed  wires,  and  carelessly  touched  the  chain,  he  was  guilty  of  negli- 
gence barring  recovery  by  his  personal  representative. 

8.  Same. — If  a  pedestrian  undertook  to  improve  the  light  by  shaking  the 
chain,  not  knowing  the  chain  was  charged  with  electricity,  and  having  no 
knowledge  that  would  deter  a  reasonably  prudent  man  from  touching  it,  or 
if  he  had  recently  done  so,  or  had  seen  others  do  so  in  safety,  the  touching  of 
the  chain  was  not  negligence  barring  recovery  for  his  death. 

9.  Same. — Whether  the  pedestrian's  act  in  touching  the  chain  was  negli- 
gence, depended  on  whether,  under  alF  the  circumstances  it  was  the  act  of  a 
reasonably  prudent  man. 
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Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  R.  C.  Brickell. 

Action  by  Mrs.  Agnes  Bloom,  as  administratrix,  against  the 
city  of  Cullman  for  damages  for  the  death  of  her  intestate  caused 
by  an  electric  current  operated  by  the  city.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Reversed  and  remanded. 

The  counts  describe  the  condition  of  the  arc  light  as  described 
in  the  opinion ;  count  1  alleging  that  said  chain  by  and  through 
the  negligence  of  defendant  became  charged  with  a  heavy  cur- 
rent of  electricity,  and  that  plaintiff's  intestate,  who  was  upon 
said  public  street,  and  had  a  right  to  be,  came  in  contact  with 
said  chain,  and  as  a  consequence  thereof  his  death  was  caused  by 
means  of  said  electricity,  with  which  said  chain  was  charged  as 
aforesaid,  and  plaintiff  avers  that  said  intestate's  death  was  the 
proximate  consequence  of  said  negligence  of  defendant.  The 
second  count  charges  that  defendant  so  negligently  conducted  it- 
self in  and  about  the  custody,  control,  or  management  of  same 
that  said  chain  came  in  contact  with  the  wire  in  the  custody  of, 
controlled  or  maintained  by,. said  city,  which  wire  was  charged 
with  the  deadly  current  of  electricity,  and  which  current  com- 
municated to  said  chain,  and  that  while  said  chain  was  upon  a 
public  street  in  said  city,  so  charged  with  electricity,  where  plain- 
tiff's intestate  was,  and  where  he  had  a  right  to  be,  he  came  in 
contact  therewith,  and  his  death  was  caused  by  means  of  said 
electricity  with  which  said  chain  was  charged  as  aforesaid,  and 
plaintiff  avers  that  her  said  intestate's  death  was  proximately 
caused  by  the  negligence  of  defendant.  The  fourth  count  is  a 
wanton  count,  and  charges  that  defendant's  servants  or  agents, 
acting  within  the  line  and  scope  of  their  authority  as  such,  wan- 
tonly or  intentionally  caused  plaintiff's  said  intestate's  death  by 
wantonly  or  intentionally  causing  or  allowing  said  chain  to  be  and 
remain  heavily  charged  with  electricity  from  or  by  said  wire  so 
niaintained  by  defendant.  Count  D,  after  setting  out  the  fact 
that  defendant  was  a  municipal  corporation,  charged  with  the 
duty  of  keeping  its  public  ways  in  a  reasonably  safe  condition  and 
free  from  defect,  alleged  that  on  the  night  of  December  26,  1912, 
and  prior  thereto,  defendant  maintained  a  public  way,  to  wit,  an 
electric  light  plant  which  was  used  by  it  for  the  purpose  of  afford- 
ing or  furnishing  electricity  and  electric  lights  to  the  city  of  Cull- 
man, and  to  the  inhabitants  thereof.  Then  follows  a  statement 
of  fact  similar  to  that  contained  in  the  opinion.    With  these  ad- 
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ditional  allegations ;  that  the  maintenance  of  said  chain,  and  with- 
in sufficiently  close  proximity  to  the  surface  of  said  street  so 
that  pedestrians  or  travelers  while  upon  said  street  would  come 
in  contact  therewith,  constituted  a  defect  in  said  public  ways  so 
maintained  by  defendant,  and  defendant  failed  to  remedy  said 
defect,  and  said  defect  had  existed  for  such  an  unreasonable 
length  of  time  as  to  raise  a  presumption  of  knowledge  on  the  part 
of  defendant's  city  council,  and  plaintiff's  intestate,  while  upon 
said  street,  came  in  contact  with  said  chain,  and  as  a  proximate 
consequence  thereof  his  death  was  caused.  Count  E  is  the  same 
as  D,  with  the  additional  allegation  that  defendant  did  not  pro- 
vide any  guard  or  means  of  preventing  said  chain  from  becoming 
charged  with  a  deadly  current  of  electricity  from  defendant's 
wire.     Demurrer  13  is  as  follows : 

Said  counts  do  not  show  that  said  injury  or  wrong  was  done 
or  suffered  through  the  negligence,  carelessness,  or  unskillf  ulness 
of  some  agent,  officer,  or  employee  of  defendant  engaged  in  the 
work  of  said  defendant,  and  while  acting  in  the  line  of  his  duty, 
and  does  not  show  that  said  wrong  or  injury  complained  of  was 
due  to  the  negligence,  carelessness,  or  failure  to  remedy  some 
defect  in  the  streets,  alleys,  public  ways,  or  buildings  of  said  city 
after  the  same  had  been  called  to  the  attention  of  the  council,  or 
after  the  same  had  remained  for  a  reasonable  length  of  time  as 
to  raise  a  presumption  of  knowledge  of  the  defect  on  the  part  of 
said  city. 

Tennis  Tidwell,  for  appellant.  A.  A.  GRiFFrrn,  and  Calla- 
han &  Harris,  for  appellee. 

McCLELLAN,  J.— The  plaintiff's  (appellant's)  intestate 
came  to  his  death  through  contact  with  an  electrically  charged 
"chain"  used  by  the  city  of  Cullman  in  raising  and  lowering  a 
street  light  operated  by  the  municipality  to  light  public  thorough- 
fares therein.  The  street  light  was  suspended  over  the  street,  on 
a  cable  running  from  the  tops  of  two  poles.  Feed  wires  convey- 
ing electric  current  were  strung  from  these  poles  to  the  thus 
suspended  arc  light.  The  suspension  cable  was  near  the  feed 
wires ;  and  there  was  evidence  tending  to  show  that  the  insulation 
on  the  feed  wires  had  rotted  and  had  fallen  away,  exposing  the 
feed  wire  to  at  least  possible  contact  with  the  suspension  cable 
and  the  "chain"  or  with  some  of  the  metal  mechanism  connected 
therewith.     The  "chain"  ran  from  a  small  windlass  fastened  to 
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the  pole  about  four  feet  from  the  surface  of  the  street,  thence  up 
the  pole  to  a  wheel  and  thence  along,  near  the  suspension  cable, 
to  another  wheel  under  which  the  "chain"  was  attached  to  the  arc 
light. 

The  defendant's  witness  Ed  Imbush  testified  as  follows :  "I 
recollect  the  night  Mr.  Bloom  received  an  injury  down  on  First 
street  and  Second  avenue.  Mr.  Bloom  was  my  brother-in-law; 
he  married  my  sister.  I  was  with  him  the  night  he  was  injured. 
He  was  injured  down  on  First  street  in  the  city  of  Cullman,  Ala. 
We  were  going  on  that  night  to  the  Cullman  Quartet  Club.  The 
Quartet  Club  was  over  on  the  other  side  of  town,  in  the  city  of 
Cullman,  Ala.,  in  the  southwest  part  of  town.  We  were  going 
from  the  north  on  that  night.  We  were  on  the  concrete  sidewalk 
in  front  of  Mr.  Tilf ord's  property  on  Second  avenue  on  that  night 
at  the  time  Mr.  Frank  Bloom  received  his  injury.  I  was  about 
15  or  20  steps  ahead  of  him.  I  was  about  middle  ways  of  the 
First  street  when  he  was  injured  at  the  pole.  There  was  a 
remark  made  about  the  light  not  burning  bright,  and  I  think 
Frank  Bloom  made  the  remark.  He  said  by  going  down  and 
jerking  the  chain  he  could  make  the  carbons  meet  on  the  light  and 
make  it  burn  brighter.  At  that  time  he  was  on  his  way  to  the 
dance  hall.  He  did  not  have  anything  to  do  with  the  electric 
light,  and  he  was  not  in  any  way  connected  with  the  company, 
nor  had  he  any  duties  to  perform  in  connection  with  the  light.  I 
heard  him  say  he  could  make  the  light  bum  brighter  by  jerking 
the  chain.  I  walked  right  on  past  the  pole  and  on  the  sidewalk, 
and  in  a  few  seconds  after  that  I  saw  Mr.  Bloom  [around]  on  the 
pole  and  on  the  chain.  At  that  time  it  was  raining  a  little,  kind 
of  drizzling.  I  guess  it  was  muddy  on  the  street ;  it  was  a  little 
muddy  [on]  the  sidewalk.  This  was  about  7  o'clock  at  night. 
My  brother  Johnnie  was  right  along  with  Mr.  Bloom,  and  my 
mother  and  sister  were  in  front  of  me,  and  we  were  all  going  to 
the  same  place.  I  judge  my  mother  and  sister  were  about  40  or 
50  steps  in  front  of  me." 

On  cross-examination  this  witness  testified  as  follows :  "The 
statement  I  heard  Mr.  Bloom  make  about  taking  hold  of  the 
chain  and  jerking  it  to  make  the  light  burn  brighter,  was  back 
about  300  or  400  feet  from  the  light,  and  there  was  nothing  else 
said  about  it.  We  proceeded  on  down  from  the  street  towards 
the  place  where  we  were  going.  The  first  I  knew  of  the  death 
of  Mr,  Bloom  was  when  I  was  something  like  15  or  20  feet  from 
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the  light.  Mr.  Bloom  was  standing  up,  h<dding  to  the  diain.  He 
was  not  suspended  off  the  ground.  He  was  dead  when  I  got  to 
him.    I  did  not  see  him  go  out  there.'' 

No  eyewitness  to  the  tragedy,  or  to  the  acts  of  Bloom  just 
before  and  at  the  time  he  came  in  contact  with  the  "chain"  was 
introduced.  It  otherwise  appears  that  to  come  in  contact  with 
the  "chain"  a  pedestrian  traveling  the  streets,  walking  as  Bloom 
was,  must  have  left,  or  turned  aside  from,  the  usual  walkway. 
The  trial  court  gave  the  general  affirmative  charge  for  the  de- 
fendant. It  is  asserted  in  briefs  for  appellant  that  the  trial  court 
entertained  the  opinion  that,  according  to  the  testimony  of  Ed 
Imbush  quoted  above.  Bloom  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence  barring  a  recovery  in  this  action.  In 
the  brief  for  the  appellee,  prepared  by  one  of  defendant's  counsel 
who  was  not  present  at  the  trial,  it  is  stated  with  commendable 
candor  that,  if  that  was  the  theory  upon  which  the  trial  court 
proceeded  in  giving  the  general  affirmative  charge  for  the  defend- 
ant, "then  we  cannot  conscientiously  defend  that  action  of  the 
court  in  view  of  the  record  in  the  case."  Our  opinion  is  that,  if 
the  court  so  instructed  the  jury  upon  the  theory  stated,  the  result 
was  error;  that  the  court,  on  the  evidence  before  it,  was  not 
authorized  to  affirm,  as  a  matter  of  law,  that  Bloom's  death  was 
proximately  caused  by  his  own  negligence.  More  particular  ref- 
erence to  that  phase  of  the  case  will  be  later  made. 

Code,  §  1273,  is  as  follows :  "No  city  or  town  shall  be  liable 
for  damages  for  injury  done  to  or  wrong  suffered  by  any  person 
or  corporation,  unless  said  injury  or  wrong  was  done  or  suffered 
through  the  neglect,  carelessness,  or  unskillf  ulness  of  some  agent, 
officer,  or  employee  of  the  municipality  engaged  in  work  therefor 
and  while  acting  in  the  line  of  his  duty,  or  unless  the  said  injury 
or  wrong  was  done  or  suffered  through  the  neglect,  carelessness, 
or  failure  to  remedy  some  defect  in  the  streets,  alleys,  public 
ways,  or  buildings  after  the  same  had  been  called  to  the  attention 
of  the  council,  or  after  the  same  had  existed  for  such  unreason- 
able length  of  time  as  to  raise  a  presumption  of  knowledge  of 
such  defect  on  the  part  of  the  council,  and  whenever  the  city  or 
town  shall  be  made  liable  to  an  action  for  damages  by  reason  of 
the  unauthorized  or  wrongful  acts,  or  the  negligence,  careless- 
ness, or  unskillfulness  of  any  person  or  corporation,  then  such 
person  or  corporation  shall  be  liable  to  an  action  on  the  same  ac- 
count by  the  party  so  injured." 
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In  construction  of  that  section  this  was  said  in  City  of  Bir- 
mingham V.  Carle,  191  Ala.  539,  541,  68  South.  22,  L.  R.  A.  1915F, 
797:  "By  Code  1907,  §  1273,  the  liability  of  municipalities  for 
damages  for  injuries  done  or  suffered  is  limited  to  two  distinct 
classes  of  negligent  misconduct  or  omission,  viz. :  (a)  Where  the 
wrong  done  or  suffered  was  the  proximate  result  of  culpable  act 
or  omission  of  some  agent,  officer,  or  employee  then  engaged, 
within  the  line  of  his  duty,  in  the  municipality's  service;  (b) 
where  the  wrong  done  or  suffered  was  the  proximate  result  of 
culpable  municipal  omission  'to  remedy  some  defect  in  the  streets, 
alleys,  public  ways,  or  buildings,  after  the  same  (i.  e.,  defect  as 
defined)  has  been  called  to  the  attention  of  the  council,  or  after 
the  same  (i  e.,  defect  as  defined)  had  existed  for  such  unreason- 
able length  of  time  as  to  raise  a  presumption  of  knowledge  of 
such  defect  on  the  part  of  the  council.'  Further  in  said  section 
(1273)  it  is  provided,  touching  the  second  (b)  classification,  ante, 
that  where  the  liability  of  the  municipality  results  from  the 
breach  by  the  municipality  of  its  duty  to  remedy  the  defect,  as 
defined  in  the  statute — a  defect  to  the  existence  of  which  the 
attention  of  the  council  had  been  called,  or  of  which  knowledge 
may  be  imputed  in  consequence  of  the  unreasonable  length  of 
time  the  defect  has  existed,  unremedied  when  the  injury  was 
done  or  wrong  was  suffered — the  person  or  corporation  culpable 
in  respect  of  the  existence  of  the  defect  as  defined  shall  be  'liable 
to  an  action  on  the  same  account  by  the  party  so  injured.'  In  the 
first  class  (a)  are  wrongs  or  injuries  resulting  from  negligence 
of  agents,  etc.,  of  the  municipality,  consistent  with  the  doctrine 
of  respondeat  superior;  and  in  the  second  class  (b)  are  wrongs. 
or  injuries  for  which  the  municipalities  are  only  liable  for  cul-^ 
pable  neglect  to  remedy  a  condition  negligently  created  or  made 
or  allowed  to  exist  by  a  person  or  corporation  not  related  in 
service  to  the  municipality — a  stranger  to  the  municipal  service 
or  function." 

(1)  This  complaint  does  not  appear  to  have  been  drawn  with 
special  reference  to  and  regard  for  the  provisions  of  the  statute 
(section  1273).  In  view  of  the  evidence,  as  well  as  in  view  of 
the  means  to  which  the  pleader  attributes  the  death  of  Bloom,  the 
pleader  should  have  conformed  his  counts  to  that  phase  of  the 
rule  of  the  statute  (section  1273)  which  this  court  nominated 
"a"  in  the  opinion  in  City  of  Birmingham  v.  Carle,  supra.  If 
there  was  negligent  dereliction  in  allowing  or  permitting  the 
"chain"  to  become  charged  with  electricity,  it  must  have  been 
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the  result  of  a  breach  of  duty  on  the  part  of  some  agent,  officer, 
or  employee  of  the  municipality.  This  objection  to  the  counts  of 
the  original  complaint  was  at  least  mooted  by  the  thirteenth 
ground  of  the  demurrer,  filed  March  2,  1914,  which  the  report 
of  the  appeal  will  contain.  The  fact,  if  so,  that  the  "chain"  be- 
came electrified,  to  Bloom's  injury,  as  the  result  of  negligence  on 
the  part  of  sorne  one  for  whose  omission  or  want  of  care  the 
municipality  was  accountable,  did  not  make  a  condition  within 
class  "b"  as  reiterated  in  the  opinion  in  City  of  Birmingham  v. 
Carle,  supra,  as  from  the  statute  (section  1273).  Hence  the 
court  did  not  err  in  sustaining  the  demurrers  to  counts  D  and  E 
of  the  amended  complaint. 

Counsel  for  appellee  would  justify  the  action  of  the  court  in 
giving  the  general  affirmative  charge  for  the  defendant  on  the 
theory  that  if  unaided  by  the  application  of  the  rule  of  res  ipsa 
loquitur,  the  plaintiff's  particular  allegations  of  negligence  were 
not  at  all  supported  in  the  evidence,  and  that  the  rule  could  not 
be  applied  in  this  instance,  because  it  is  only  available  where  con- 
tractual relations  exist  between  the  parties. 

At  section  59  of  1  Shear.  &  Red.  on  Neg.  (5th  Ed.)  it  is  said : 
"In  many  cases  the  maxim  'res  ipsa  loquitur'  applies.  The  af- 
fair speaks  for  itself.  The  accident,  the  injury,  and  the  circum- 
stances under  which  they  occurred  are  in  some  cases  sufficient 
to  raise  a  presumption  of  negligence,  and  thus  cast  upon  the 
defendant  the  burden  of  establishing  his  freedom  from  fault. 
Proof  of  an  injury  occurring  as  the  proximate  result  of  an  act  of 
the  defendant,  which  would  not  usually,  if  done  with  due  care, 
have  injured  any  one,  is  enough  to  make  out  a  presumption  of 
negligence.  When  a  thing  which  causes  injury  is  shown  to  be 
under  the  management  of  the  defendant,  and  the  accident  is  such 
as  in  the  ordinary  course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendant,  that  the 
accident  arose  from  a  want  of  care.  So  also :  *Where  it  is  shown 
that  the  accident  is  such  that  its  real  cause  may  be  the  negligence 
of  the  defendant,  and  that,  whether  it  is  so  or  not,  is  within  the 
knowledge  of  the  defendant,  the  plaintiff  may  give  the  required 
evidence  of  negligence,  without  himself  explaining  the  real  cause 
of  the  accident,  by  proving  the  circumstances,  and  thus  raising  a 
presumption  that,  if  the  defendant  does  not  choose  to  give  the 
explanation,  the  real  cause  was  negligence  on  the  part  of  the 
defendant.' " 
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(2-9)  Wliile  tlie  Supreme  Court  of  Pennsylvania  (see 
(Steams  v.  Ont.  Spinning  Co.,  184  Pa,  519,  39  Atl.  292,  39  L-  R. 
A,  842,  63  Am.  St.  Rep.  807,  3  Am.  Neg.  Rep.  487)  seems  to 
accord  a  measure  of  qualified  adherence  to  the  view  that  the  rule 
of  rep  ipsa  loquitur  only  applies  where  the  parties  bear  some 
contractual  relation,  the  weight  of  modern  authority,  grounded, 
we  think,  in  sounder  reason,  is  to  the  distinct  effect  that  con- 
tractual relationship  between  the  parties  is  not  essential  to  the 
application  of  the  rule. — Curtis  on  Law  of  Elec.  §§  593,  594,  and 
notes ;  29  Cyc.  pp.  590-592,  and  notes.  The  rule  was  applied  in 
Alabama  City,  G.  &  A.  R.  Co.  v.  Appleton,  171  Ala.  324,  331,  332, 
54  South.  638,  Ann.  Cas.  1913A,  1181,  and  in  Town  of  Athens  v. 
Miller,  190  Ala.  82,  66  South.  702 ;  and  no  reason  appears  to  deny 
it  application  where,  as  here,  a  pedestrian  in  a  public  street  was 
stricken  by  contact  with  electric  current  passing  from  feed  wires 
to  a  street  light  and  communicated  to  the  "chain"  we  have  before 
described,  through  some  deficiency  in  the  maintenance  or  repair 
of  the  mechanism  owned  by  and  under  the  supervision  and  con- 
trol of- the  municipality.  The  degree  of  care  resting  upon  the 
municipality,  with  respect  to  the  means  of  transmitting  its  elec- 
tric current  over  public  thoroughfares  was  high  and  exacting, 
commensurate  with  the  very  dangerous  agency  it  was  employing 
in  lighting  its  streets. — Joyce  on  Elec.  §  445.  Whether  Bloom 
was  guilty  of  contributory  negligence,  barring  a  recovery  by  his 
personal  representative,  was  a  question  to  be  determined  by  the 
jury.  The  burden  of  proof  to  establish  contributory  negligence 
rests  upon  the  party  pleading  it. — Bromley  v.  Birmingham  Ry. 
Co.,  95  Ala.  403,  11  South.  341.  Under  the  evidence  now  pre- 
sented essential  elements  of  the  affirmative  of  that  issue  rested  in 
inference,  in  deduction  from  circumstances  proven,  thus  preclud- 
ing any  right  in  the  court  to  pronounce  thereon  either  way  as  a 
matter  of  law.— Tabler  v,  Sheffield  Co.,  87  Ala.  305,  309,  6  South. 
196.  From  testimony  favorable  to  plaintiff's  theory  of  liability  it 
was  open  to  the  jury  to  conclude  that,  the  light  being  dim.  Bloom 
went  to  the  pole  and  took  hold  of  the  "chain"  for  the  purpose  of 
shaking  the  arc  light,  by  shaking  the  "chain,"  and  thereby  caus- 
ing the  mechanism  of  the  arc  light  to  perform  its  function  of  put- 
ting the  carbon  therein  in  proper  relation  to  effect  an  efficient 
service.  The  remark  attributed  to  Bloom  by  the  witness  Ed 
Imbush,  whose  testimony  has-  been  quoted,  tended  to  establish 
that  conclusion.    On  the  other  hand,  W.  S.  Schlosser  testified  that 
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Bloom  had  recently  previously  made  statements  to  him  criticising 
the  service  the  city's  street  lights  were  giving,  and  asserting  that 
he  (Bloom)  could  put  them  out  by  jerking  the  "chain,"  where- 
upon the  witness  warned  him  of  the  danger  of  so  doing,  to  which 
Bloom  made  careless  reply.  If  Bloom  knew,  or  had  been  warned 
or  had  reason  to  know,  that  the  "chain"  was  then  charged  with  a 
current  of  electricity  from  the  feed  wires,  and  with  such  knowl- 
edge, or  without  heeding  the  admonitions  of  the  due  care  such 
warning  or  reason  should  have  given  him  as  a  reasonably  prudent 
man,  and  he  touched  the  "chain"  so  charged  with  electricity,  he 
was  guilty  of  contributory  negligence  barring  a  recovery  in  this 
action. — Curtis  on  Elec.  §§  531,  532.  If  Bloom  undertook  to  im- 
prove the  light  by  shaking  the  "chain,"  not  knowing  the  "chain" 
was  charged  with  electricity,  and  having  no  knowledge  of  facts 
and  circumstances  that  would  serve  to  warn  or  to  deter  a  reason- 
ably prudent  person  in  touching  the  "chain,"  or  if  he  had  recently 
theretofore  done  so,  or  had  seen  others  do  so,  in  safety,  then  his 
act  in  handling  the  "chain"  on  that  occasion  was  not  contributory- 
negligence  barring  a  recovery  in  this  action. — Curtis  on  Elec. 
§§  531,  532.  But,  if  Bloom  knew,  or  in  the  exercise  of  due  care 
should  have  known,  the  danger  of  handling  the  "chain,"  that  it 
was  or  would  probably  be,  charged  with  electricity  from  current 
on  the  feed  wires,  and  he  did  purposely  touch  the  "chain,"  and 
was  thereby  killed,  he  was  guilty  of  contributory  negligence  bar- 
ring a  recovery  in  this  action.  Where  the  question  of  negligence 
vel  non  is  the  inquiry,  the  law  contemplates  the  ordinarily  pru- 
dent man  and  predicates  its  exaction  of  duty,  of  care,  and  of 
prudence  in  the  circumstances  upon  the  conduct,  caution,  or 
precaution  a  reasonably  prudent  man  likewise  circumstanced 
would  have  taken  or  observed. — Cent,  of  Ga.  Ry.  Co.  v.  Foshee, 
125  Ala.  199,  215,  216,  27  South.  1006.  It  is  by  this  standard  the 
jury  should  determine  the  inquiry  whether  Bloom's  act  in  touch- 
ing the  "chain"  was,  under  all  the  circumstances,  the  act  of  a 
reasonably  prudent  man.  If  such  an  one  would  not  have  handled 
the  "chain,"  then  his  death  must  be  attributed  to  his  own  care- 
lessness. 

The  pleadings  on  both  sides  of  the  line  need  to  be  reformed 
to  clearly  present  the  issues  fairly  litigable  between  thes  parties. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 
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City  of  Dothan  v.  Horseman. 

Damage  for  Change  of  Grade. 

(Decided  November  16,  1916.    78  South.  38.) 

1.  Municipal  Corporation;  Street  Improyement;  Damages;  Complaint. — 
Where  the  action  was  against  the  city  by  the  property  owner  to  recover 
damages  for  injury  to  his  property  consequent  upon  the  improvement  of  the 
street,  a  complaint  setting  forth  complainant's  ownership  in  the  property 
and  the  damages  thereto,  but  containing  no  allegation  that  the  injury  was 
done,  caused  or  allowed  by  defendant  corporation  in  its  corporate  capacity, 
or  by  any  officer,  agent  or  servant  for  whose  acts  the  defendant  is  responsi- 
ble, stated  no  cause  of  action. 

2.  Same. — ^Where  a  count  evidently  intended  to  state  a  cause  of  action  in 
trespass  quare  clausum  f regit,  but  failed  to  allege  in  what  the  trespass  con- 
sisted, whether  in  merely  going  upon  or  across  the  land  without  right  or 
license,  or  in  taking  timbers,  stone,  earth,  or  other  materials  therefrom,  and 
showed  no  injury  or  damage  whatever  either  to  the  person  or  the  freehold, 
such  count  was  defective. 

8.  Same;  Special  Actual  Damages;  Evidenoe. — ^Where  no  special  actual 
damage  was  claimed,  evidence  thereof  was  not  admissible. 

4.  Trespass;  Actual  Damage;  Complaint. — A  complaint  in  trespass  not 
claiming  special,  actual  damages  will  not  support  a  verdict  for  such  dam- 
ages. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Action  by  S.  Horseman  against  the  city  of  Dothan  for  damage 
arising  from  improvements  of  the  street  and  sidewalk  abutting 
his  property.  Judgment  for  plaintiff  and  defendant  appeals. 
Reversed  and  remanded. 

Transferred  from  the  Court  of  Appeals. 

The  first  count  claims  the  sum  of  $1,500  for  damages  to  a 
certain  lot  therein  described,  and  it  is  alleged  that  the  sum 
claimed  and  sued  for  is  for  damages  done  to  the  foregoing  de- 
scribed real  estate  in  the  following  ways :  Here  follow  various 
ways,  but  it  is  not  alleged  that  the  city  did  it,  but  only  that  the 
work  was  done  in  the  fall  and  winter  of  1913,  and  that  Horseman 
claims  and  demands  of  the  city  of  Dothan  the  sum  of  $1,500  as 
the  owner  of  said  real  estate,  and  has  suffered  the  injuries  herein 
complained  of.  The  second  count  claims  of  defendant  the  sum  of 
$2,000  for  trespass  by  defendant  on  the  following  real  estate, 
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situated  in  the  city  of  Dothan,  describing  the  real  estate,  and  al- 
leging the  trespass  to  have  been  committed  on  various  dates  be- 
tween August  and  December,  1913,  and  that  plaintiff  was  in  pos- 
session of  the  land  at  the  time  of  the  acts  complained  of. 

E.  H.  Hill,  and  E.  S.  Thigpen,  for  appellant.  Farmer  & 
Farmer,  for  appellee. 

MAYFIELD,  J. — The  action  is  by  an  abutting  owner  to 
recover  damages  for  injury  to  his  property,  consequent  upon  the 
improvement  of  the  public  street  in  front  of  the  property.  The 
improvement  consisted  in  both  widening  and  grading  the  street. 
The  evidence  tended  to  show  that  a  portion  of  the  plaintiffs  land 
was  taken  and  another  portion  damaged  in  consequence  of  the 
taking.  If  the  pleading  had  been  sufficient  to  present  the  issues, 
the  record  would  present  fewer  difficulties.  The  pleadings,  how- 
ever, were  anomalous,  and  really  presented  no  issues  to  support 
either  the  proof  or  the  verdict. 

(1)  The  complaint  is  wholly  insufficient  to  support  the  ver- 
dict and  judgment,  though  no  demurrer  was  interposed  thereto. 
The  first  count  states  no  cause  of  action  against  the  defendani 
corporation,  or  any  other  certain  person  or  corporation.  It  sets 
forth  plaintiff's  ownership  of  the  property,  and  the  damages 
thereto,  but  contains  no  allegation  that  the  injury  was  done, 
caused,  or  suffered  by  the  defendant  corporation  in  its  corporate 
capacity,  or  by  any  officer,  agent,  or  servant  for  whose  acts  the 
defendant  is  responsible. 

(2-4)  The  second  count  was  evidently  intended  to  state  a 
cause  of  action  as  for  trespass  quare  clausum  f regit.  It  is  claimed 
by  appellee  to  be  substantially  in  Code  form  (form  26,  p.  1199, 
vol.  2,  Code)  as  for  such  action.  It  was  wholly  defective,  how- 
ever, in  failing  to  allege  in  what  the  trespass  consisted,  whether 
in  merely  going  upon  or  across  the  land  without  right  or  license, 
or  in  taking  timber,  stone,  earth,  corpus,  or  other  materials  there- 
from, and  showed  no  injury  or  damages  whatever,  either  to  the 
person  or  to  the  freehold.  It  is  possible — ^though  we  do  not  so 
decide — that  this  count  would  support  a  verdict  and  judgment  for 
nominal  damages,  but  not  for  actual  damages,  such  as  were 
recovered  in  this  case.  Certainly  none  of  the  evidence  as  to  spe- 
cial actual  damages  was  admissible  under  this  count,  because  na 
such  damages  were  claimed,  and  the  complaint  would  not  support 
such  a  verdict. 
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Suppose  this  verdict  and  judgment  should  be  affirmed,  and 
the  plaintiff  should  thereafter  sue  to  recover  the  special  and 
actual  damages  to  this  property,  under  a  proper  complaint.  The 
defendant  could  not  defend  by  a  plea  of  res  judicata,  because  the 
record  in  this  suit  would  show  that  no  such  damages  were  sought 
or  recovered.  As  they  were  not  claimed,  and  could  not  be  recov- 
ered unless  so  claimed,  the  court,  on  the  second  trial,  would  have 
to  presume  that  the  second  action  was  for  a  different  wrong  or 
trespass,  and  to  recover  damages  different  from  those  sued  for 
in  the  first  action.  In  other  words,  it  would  appear  of  record, 
which  could  not  be  disputed  by  parol  proof,  that  the  actions 
were  for  different  trespasses.  And  if  such  a  count  as  this  will 
support  a  verdict  and  judgment  for  special  actual  damages,  then 
any  number  of  such  verdicts  and  judgments  may  be  had  for  one 
and  the  same  trespass. 

It  is  difficult  to  imagine  or  conjecture  how  it  is  possible  for  a 
municipal  corporation,  acting  wholly  and  solely  in  its  corporate 
capacity,  to  commit  a  trespass  quare  clasum  fregit.  We  do  not 
hold  that  it  is  impossible,  but  do  not  now  see  how  there  could  be 
such  a  trespass  by  a  municipal  corporation.  Such  a  corporation, 
of  course,  can  act  only  by  or  through  its  officers,  agents,  servants, 
or  other  representatives,  and  in  proper  cases  may  be  liable  for 
the  wrongful  acts  of  such  persons  as  its  representatives ;  but  no 
such  facts  are  here  alleged,  or  attempted  to  be  alleged,  as  would 
make  this  corporation  liable  either  in  trespass  or  in  case  for  the 
wrongful  acts  of  any  person.  No  facts  are  alleged,  or  attempted 
to  be  alleged,  to  show  that  the  defendant,  the  city  or  town  of 
Dothan,  ever  became  liable  by  ratifying  the  wrongful  act  of  its 
officers,  agents,  or  servants,  or  that  of  other  persons.  In  fact, 
the  whole  of  the  allegation,  in  this  respect,  is  that  a  trespass  was 
committed  by  the  defendant  upon  the  property  of  the  plaintiff. 
Of  what  the  trespass  consisted,  what  the  acts  were  which  con- 
stituted it,  who  committed  the  acts,  or  what  relation  they  had  to 
the  defendant,  is  not  alleged  or  attempted  to  be  alleged. 

We  do  not  hold  that  a  municipal  corporation  cannot  be  liable 
in  trespass  quare  clausum  fregit,  because  not  now  necessary  to 
be  decided ;  but  it  is  certain  that  no  facts  are  alleged  in  this  com- 
plaint which,  if  conceded  to  be  true,  would  show  any  trespass  by 
any  one  for  whose  acts  the  defendant  is  shown  to  be  liable  in 
actual  and  special  damages,  such  as  were  recovered  in  this  action. 
.  Reversed  and  remanded. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 
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O'Neill,  et  al.  v.  Johnson,  et  al. 

Contest  of  WilL 

(Decided  November  16,  1916.    73  South.  21.) 

1.  Wills;  Contest;  Eyidenceu — ^Where  the  husband  of  testatrix  had  died 
15  months  prior  to  the  death  of  testatrix,  and  the  will  of  testatrix  was  being 
contested  on  the  ground  of  testamentary  incapacity,  and  undue  influence,  the 
will  of  the  husband  was  not  admissible  in  evidence,  as  it  shed  no  light  upon 
any  inquiry  of  law  or  fact  involved. 

2.  Same;  Jury  Question. — Under  the  evidence  in  this  case  it  is  a  question 
for  the  jury  whether  a  confidential  relation  existed  between  testatrix  and 
the  legatee  whose  legacy  was  contested. 

*  3.  Appeal  and  E^or;  Parties  EUititled  to  Allege^ — ^Where  contestants 
claim  that  a  legacy  was  obtained  by  undue  influence,  they  were  not  in  posi- 
tion to  complain  of  the  charge  of  the  court,  charging  as  a  matter  of  law 
that  a  confidential  relation  existed  between  the  testatrix  and  the  legatee, 
since  they  had  alleged  and  attempted  to  show  such  to  be  the  case. 

4.  Wills;  Contest;  Burden  of  Proof. — Where  a  confidential  relation  exist- 
ed between  testatrix  and  a  legatee,  the  activity  of  the  legatee  in  procuring 
the  will  imposed  upon  the  legatee  and  the  proponent  of  the  will  the  burden 
of  proving  that  it  was  the  product  of  the  competent,  free  and  uninfluenced 
volition  of  testatrix. 

5.  Same. — In  such  a  case  a  conflict  in  the  evidence  would  not  shift  to  the 
contestant  the  burden  on  the  question  as  to  whether  the  legatee's  activity 
was  in  order  to  procure  the  will,  or  merely  a  friendly  service  at  the  request 
of  the  testatrix. 

6.  Appeal  and  Error;  Review;  Exceptions. — ^Where  the  charge  contained 
three  distinct  propositions,  one  of  which  was  erroneous,  an  exception  not 
specifically  addressed  to  that  part  of  the  charge  which  was  error,  does  not 
require  a  reversal  because  of  the  error. 

Appeal  from  Bullock  Probate  Court. 

Heard  before  Hon.  J.  T.  Norman. 

Petition  by  Oscar  Johnson  and  others,  for  the  probate  of  the 
will  of  Mary  A.  D.  Reynolds,  with  contest  by  W.  T.  O'Neill  and 
others.  From  a  decree  admitting  the  will  to  probate  contestants 
appeal.    Affirmed. 

Ernest  L.  Blue,  for  appellant.  Norman  &  Rainer,  for  ap- 
peiieee* 

SAYRE,  J. —  (1)  No  sufficient  reason  is  suggested  in  the 
brief,  nor  has  any  occurred  to  us,  why  the  wiD  of  testatrix's  de- 
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ceased  husband  should  have  been  admitted  in  evidence  on  the 
contest  of  testatrix's  will ;  the  contest  being  based  on  grounds  of 
alleged  testamentary  incapacity  and  undue  influence.  The  hus- 
band had  died  about  15  months  before  testatrix  leaving  all  his 
property  to  her.  The  conte*"t  involved  no  inquiry  of  law  or  fact 
upon  which  the  husband's  will  shed  any  light.  It  was  therefore 
properly  excluded. 

(2-6)  Nor  do  we  find  reversible  error  in  the  other  assignment 
which  has  been  argued  in  the  brief  for  appellants.  The  will  in 
contest  gave  a  legacy  of  $10,000,  to  L.  D.  Morris.  Contestants 
(appellants)  charged  that  the  will  had  been  induced  by  undue 
influence  exercised  by  Morris.  Whether  there  existed  between 
testatrix  and  Morris  a  confidential  relation  within  the  meaning 
of  the  doctrine  as  to  that  subject  maintained  by  the  courts  {Curry 
V.  Leonard,  186  Ala.  666,  65  South.  362)  was  a  question  of  fact 
to  be  decided  by  the  jury  on  the  evidence ;  but  contestants  have, 
of  course,  no  reason  to  complain  that  the  trial  court,  charging  the 
jury  as  matter  of  law  that  such  relation  did  exist,  as  to  that  im- 
properly charged  upon  the  effect  of  the  evidence ;  for  they  alleged 
and  undertook  to  prove  such  to  be  the  case.  But,  further,  that 
part  of  the  court's  oral  charge  made  the  subject  of  the  thirty- 
fifth  assignment  of  error,  assuming  the  existence  of  a  confi- 
dential relation  between  testatrix  and  Morris,  proceeded  to  the 
broad  statement,  correct  upon  the  assumption  indicated,  that 
Morris'  activity  about  the  preparation  of  the  will  imposed  upon 
proponents  the  burden  of  proving  that  it  was  the  product  of 
testatrix's  competent,  free,  and  uninfluenced  volition.  But  there 
was  a  dispute  between  the  parties  and  in  the  evidence  whether 
what  Morris  had  done  was  the  result  of  his  intermeddling  to  pro- 
cure the  will  or  was  the  mere  friendly  performance  of  service 
specifically  suggested  and  requested  by  testatrix,  in  which  last 
event  no  burden  of  proof  devolved  upon  him,  and  upon  this  ques- 
tion in  respect  to  the  manner  and  occasion  of  Morris'  activities  in 
the  matter  of  the  preparation  of  the  will  the  court  instructed  the 
jury  that  the  burden  of  proof  was  upon  the  contestants.  This, 
we  apprehend,  was  error.  A  relation  of  trust  and  confidence,  in 
which  the  legatee  held  a  position  of  probable  dominating  influ- 
ence, shown,  activity  on  the  legatee's  part  was  sufficient  to  put 
upon  him,  or  upon  the  proponents  of  the  will  asserting  his  right, 
the  burden  of  proving  the  will  to  have  been  executed  without  the 
intervention  of  undue  influence.     But  the  ends  of  justice  do  not 
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require  a  further  shifting  of  the  burden  of  proof  in  such  cases. 
It  was  open  for  proponents  to  meet  the  case  made  by  proof  of  a 
confidential  relation  and  activity  in  the  preparation  of  the  will, 
so  far  as  it  rested  upon  mere  presumption  of  law,  by  showing 
that  the  legatee's  activity  was  not  at  all  suggestive  or  officious, 
but  was  rather  the  mere  mechanical  performance  of  services 
specifically  requested  by  testatrix,  and  of  these  facts  no  one  could 
be  better  advised  than  the  legatee  for  whose  benefit,  in  part,  the 
will  was  propounded.  The  burden,  then,  of  explaining  activities 
ought  to  rest  upon  the  proponents.  Nevertheless  the  decree  in 
this  cause  will  not  be  reversed  on  account  of  the  error  indicated ; 
this  for  the  reason  that  the  exception  did  not  sufficiently  desig- 
nate and  call  the  court's  attention  to  that  part  of  the  charge  here 
under  consideration.  The  part  of  the  charge  excepted  to  con- 
tained three  distinctly  severable  propositions:  The  one  er- 
roneously, but  harmlessly,  stating  the  effect  of  the  evidence  as 
to  the  existence  of  a  confidential  relation;  another  correctly  lo- 
cating the  burden  of  proof  as  to  undue  influence  in  general  in  the 
event  of  a  confidential  relation  and  superadded  activity ;  the  third 
stating  the  burden  of  proof  as  to  the  question  whether  the  activ- 
ity operated  as  a  suggestion  to  testatrix  or  as  merely  mechanical 
obedience  to  her  wishes.  In  this  state  of  the  exception  there 
can  be  no  reversal  on  it.  The  exception  was  too  broad ;  it  should 
have  been  specifically  addressed  to  that  part  of  the  charge  which 
was  in  error,  and  of  which  appellants  would  now  have  the  ad- 
vantage, without  the  inclusion  of  the  correct  and  severable  proi)- 
ositions. 

We  have  thus  considered  those  assignments  of  error  which 
have  been  argued  in  the  brief.  Without  considering  other  as- 
signments not  argued,  it  is  proper  to  say  that  the  verdict  and  de- 
cree in  this  cause  are  amply  sustained  by  the  evidence. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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Manchester  Sawmills  Co.  i;.  A.  L.  Arundel  Co. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  24.) 

1.  Sales;  Contract;  TriaL — ^Where  the  contract  provided  that  should  the 
goods  sold  prove  unsatisfactory  after  a  thorough  trial  for  SQ  days,  they 
might  be  returned,  the  goods  to  be  demonstrated  free  to  the  buyer,  and  sub- 
ject to  his  approval,  the  provision  for  the  free  demonstration  did  not  sup- 
plant the  requirement  for  thirty  days  trial  as  a  condition  precedent  to  th^ 
ret\im  of  the  goods. 

2.  Contract;  Construction. — ^AU  the  provisions  of  a  contract  must  be  con- 
strued together  so  as  to  give  harmonious  operation  to  each  of  them  so  far  as 
their  language  will  reasonably  permit. 

3.  Sales;  Right  to  Return;  Waiver. — ^Where  the  contract  provides  that 
the  buyer  might  return  the  goods  if  after  a  thorough  trial  for  30  days  they 
proved  unsatisfactory,  the  retention  of  the  goods  by  the  buyer  after  the  ex- 
piration of  the  trial  period  without  a  thorough  trial  having  been  made,  and 
without  notice  of  disapproval,  forfeits  the  right  to  reject  and  return. 

4.  Same;  Rejection;  Notice. — Notice  of  rejection  of  goods  bought  from  a 
corporation  must  be  given  to  some  agent  of  the  corporation  who  had  actual 
or  apparent  authority  to  receive  it. 

5.  Same;  Action  for  Price;  Defenses. — ^Where  the  contract  of  sale  author- 
ized the  buyer  to  return  the  goods  after  30  days  thorough  trial,  and  the 
buyer  either  approved  them  or  retained  them  without  trial  for  more  than  the 
time  allowed  without  notice  of  disapproval,  the  fact  that  the  goods  were 
worthless  is  no  defense  to  an  action  for  the  price,  and  a  plea  alleging  that 
fact  is  demurrable. 

6.  Same;  General  Issue. — Where  the  action  was  for  a  breach  of  contract 
to  buy  goods,  and  the  contract  required  the  seller  to  give  a  free  demonstra- 
tion to  the  buyer,  a  denial  that  such  demonstration  was  given  could  be  shown 
under  the  general  issue,  and  no  special  plea  was  necessary. 

7.  Same;  Counter  Claim;  Plea. — A  plea  by  way  of  counter  claim  for  stor- 
age of  goods  bought  which  shows  no  liability  on  the  part  of  plaintiff  to  pay 
storage  is  insufficient. 

8.  Same;  Contract;  Demonstration. — ^Where  the  contract  gave  the  buyer 
the  right  to  reject  the  goods,  if,  after  30  days  trial  in  accordance  with  direc- 
tions furnished,  the  goods  should  prove  unsatisfactory,  and  also  required  the 
seller  to  give  free  demonstration  of  the  goods,  the  demonstration  was  in- 
tended to  supplant  the  directions,  and  it  is  no  defense  to  an  action  for  the 
price  of  goods  that  no  directions  were  furnished. 

9.  Winesses;  Competency;  Transaction  with  Decedent. — ^Where  the  ac- 
tion was  against  a  corporation  for  the  price  of  goods  sold,  a  conversation  be- 
tween one  of  defendant's  agents  and  the  deceased  salesman  of  plaintiff,  was 
not  admissible. 
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10.  Evidence;  Varying  Writing. — ^Evidence  of  a  conversation  between  one 
of  defendant's  agents  and  a  salesman  of  plaintiff  was  not  admissible  to  show 
a  parol  agreement  different  from  the  written  contract  of  sale. 

11.  Sales;  Action  f<n'  Price. — ^Where  the  buyer  keeps  the  goods  after  dis- 
approval, and  they  were  of  some  value,  the  seller  can  recover  under  the  com- 
mon count  as  for  a  quantum  valebat,  although  it  failed  to  show  performance 
of  all  conditions  precedent  to  recover  under  the  contract  of  sale. 

12.  Charge  of  Court;  Applicability  to  Evidence. — ^Where  there  was  noth- 
ing before  the  jury  requiring  such  a  definition,  the  refusal  of  an  instsuctdon 
defining  nominal  damages  was  not  error  to  reversal. 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  Sowell. 

Action  by  the  A.  L.  Arundel  Company  against  the  Manchester 
Sawmills  Company  for  the  price  of  goods  sold.  Judgment  for 
plaintiff  and  defendant  appeals.    Affirmed. 

Transferred  from  Court  of  Appeals. 

The  action  is  on  the  common  count  for  the  price  of  merchan- 
dise and  two  special  counts  for  breach  of  a  contract  by  which 
defendant  purchased  of  plaintiff  55  gallons  of  "Belt  Life'*  at  $2.50 
per  gallon.  The  contract  is  expressed  by  defendant's  written 
order  to  plaintiff,  and  contains  the  following  provision : 

"This  order  is  given  and  accepted  with  the  express  under- 
standing and  agreement  that,  should  these  goods  prove  unsatis- 
factory after  a  thorough  trial  by  the  purchaser  in  accordance 
with  directions  up  to  or  within  30  days  from  date  of  delivery,  the 
remaining  quantity  to  be  returned,  and  all  charges  on  sales  can- 
celed. To  be  demonstrated  at  mills.  See  Mr.  Lee  or  Mr.  Jeffries. 
Demonstration  free,  and  acceptance  of  goods  subject  to  our  ap- 
proval." 

Count  A  charges  breach  by  defendant  as  follows: 

"It  has  not  paid  for  said  goods  as  agreed  therein.  After  a 
trial  of  30  days  that  defendant  failed  to  notify  or  return  said 
goods  within  30  days  after  said  goods  were  demonstrated  by 
plaintiff's  agent  to  defendant's  authorized  agents.  That  defend- 
ant has  not  given  the  goods  sold  a  trial  according  to  the  direc- 
tions or  demonstration  made  by  plaintiff's  agent  on  March  30, 
1913." 

Count  B  charges  breach  by  defendant  as  follows : 

"It  failed  to  pay  for  said  goods  after  receiving  them,  and 
keeping  them  in  its  possession  more  than  30  days  after  plaintiff 
had  demonstrated  said  goods  to  defendant." 
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Besides  the  general  issue  and  non  indebitatus,  defendant 
pleaded  specially  to  each  count : 

(2)  "That  the  demonstration  by  plaintiff's  agent  did  not  show 
the  goods  to  be  satisfactory  to  the  defendant,  and  defendant  did 
not  accept  said  goods,  and  did  not  agree  to  pay  for  same."  (3) 
"That  the  account  sued  on  is  for  a  quantity  of  'Belt  Life'  which 
was  worthless,  and  defendant  did  not  agree  to  pay  for  it."  (4) 
Repeating  the  allegations  of  plea  2,  "and  that  plaintiff  was  noti- 
fied that  the  goods  were  not  shown  satisfactory  and  defendant 
would  not  pay  for  same,  but  held  them  subject  to  plaintiff's  or- 
der." (5)  "That  no  demonstration  was  ever  made  by  plaintiff  at 
Manchester."  (7)  "That  there  was  no  consideration  for  the 
contract  sued  on."  (8)  "That  the  consideration  failed,  in  that 
said  'Belt  Life'  was  worthless." 

Demurrers  having  been  sustained  to  pleas  2,  3,  4,  and  5  as 
answers  to  counts  A  and  B,  and  to  pleas  7  and  8  generally,  de- 
fendant amended  pleas  2,  3,  4,  and  5  by  adding  the  following : 

"Defendant  alleges  that  plaintiff  did  not  furnish  to  defendant 
directions  by  which  to  make  a  thorough  trial  of  the  said  'Belt 
Life'  as  provided  for  in  the  contract  and  agreement  under  which 
the  same  was  purchased,  and  defendant  did  not  receive  from 
plaintiff  any  directions  on  the  use  of  said  'Belt  Life.'  Defendant 
further  alleges  that  it  requested  plaintiff  to  make  a  demonstration 
of  said  'Belt  Life,'  which  plaintiff  failed  thereafter  to  do." 

Demurrers  were  sustained  to  these  amended  pleas. 

W.  C.  Davis,  and  A.  F.  Fite,  for  appellant.  M.  E.  Nettles, 
for  appellee. 

SOMERVILLE,  J. — The  proper  construction  of  the  contract 
sued  on  will  determine  most  of  the  questions  presented  by  the 
special  pleas  and  demurrers,  and  also  by  the  instructions  refused 
to  defendant. 

(1)  Defendant's  theory  of  the  contract  is  that  the  provisions 
for  a  free  demonstration  of  the  belt  life,  and  that  defendant's 
acceptance  of  the  goods  should  be  subject  to  defendant's  ap- 
proval, so  qualified  the  other  provisions  of  the  contract  that  de- 
fendant never  became  liable  until  it  approved  the  demonstration 
as  satisfactory,  and,  further,  that  defendant  was  under  no  obliga- 
tion to  test  the  satisfactory  quality  of  the  goods  by  trial  for  30 
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days,  as  a  condition  precedent  to  their  rejection  and  return  to  the 
seller. 

(2)  This  theory  would  completely  destroy  the  meaning  and 
effect  of  the  preceding  provision,  which  permits  the  rejection  and 
return  of  the  goods  only  "after  a  thorough  trial  by  the  purchaser 
up  to  or  within  thirty  days  from  date  of  delivery."  All  the  pro- 
visions of  a  contract  must  be  construed  together  so  as  to  give 
harmonious  operation  to  each  of  them,  so  far  as  their  language 
will  reasonably  permit.  This  is  a  common  sense  rule,  and  is 
based  on  the  assumption  that  parties  do  not  intend  to  say  one 
thing  to  be  immediately  contradicted  by  another.  In  accordance 
with  this  rule,  we  think  the  provision  that  the  acceptance  of  the 
goods  was  subject  to  defendant's  approval  can  reasonably  mean 
only  that  they  were  not  bound  to  keep  the  goods  unless  they  ap- 
proved the  goods  as  satisfactory,  after  the  trial  expressly  pro- 
vided for  in  a  preceding  part  of  the  contract. 

(3,  4)  Very  clearly,  also,  we  think  that  defendant's  retention 
of  the  goods,  without  a  thorough  trial  of  their  merit,  and  without 
notice  to  plaintiff  of  its  disapproval,  after  the  lapse  of  the  trial 
period,  would  work  a  forfeiture  of  the  right  to  reject  and  return. 
And,  of  course,  the  notice  of  rejection  must  have  been  given  to 
some  agent  of  the  plaintiff  corporation  who  had  actual  or  appar- 
ent authority  to  receive  such  notice  for  the  corporation. 

It  results  that  pleas  2  and  4  were  insufficient  as  answers  to 
the  special  counts,  and  the  demurrers  were  properly  sustained. 

(5)  Pleas  3  and  8  were  also  bad,  and  subject  to  the  demurrers 
assigned.  The  mere  allegation  that  the  goods  were  "worthless" 
is  in  no  sense  an  answer  to  the  complaint.  If  they  were  ap- 
proved by  defendant  upon  demonstration  and  trial,  or  were  not 
disapproved  and  returned  within  a  reasonable  time  thereafter, 
defendant  was  liable  for  the  stipulated  price.  By  the  express  pro- 
visions of  the  contract  defendant  itself  was  made  the  sole  judge 
of  the  merit  or  worthlessness  of  the  article,  and  if  its  judgment 
was  bad  it  is  without  recourse  upon  the  seller,  in  the  absence  of 
deceit  or  misrepresentation. 

(6,  7)  Pleas  5  and  6  deny  that  any  demonstration  of  belt  life 
was  made  by  plaintiff  at  Manchester.  This  was  but  the  general 
issue  as  to  an  essential  allegation  of  the  complaint,  and  required 
no  special  plea.  Moreover,  the  undisputed  evidence  shows  that  a 
demonstration  was  in  fact  made  at  defendant's  mill.  If  plea  6  be 
treated  merely  as  a  counterclaim,  it  is  wholly  insufficient,  since  it 
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shows  no  liability  on  the  part  of  plaintiff  to  pay  defendant  for 
the  storage  of  the  goods.  There  was  no  error  in  the  elimination 
of  these  pleas  by  demurrer. 

(8)  It  is  obvious  that  the  "demonstration"  provided  for  in 
the  contract  was  intended  to  supply  the  direction  for  trial  use  by 
defendant.  Hence  the  amendment  of  the  several  pleas  by  the 
added  averment  that  no  directions  were  given  defendant  by  plain- 
tiff adds  nothing  material,  and  was,  indeed,  inconsistent  with 
other  averments  in  pleas  2  and  4. 

(9,  10)  Defendant  sought  to  elicit  a  conversation  between 
one  of  its  agents  and  Applebaum,  the  deceased  salesman  of  plain- 
tiff, in  order  to  show  a  parol  agreement  different  from  the  30-day 
provision  of  the  writing.  Such  an  agreement  was  clearly  incom- 
petent for  any  purpose,  even  if  it  did  not  involve  a  transaction 
with  a  deceased  agent  of  plaintiff.  For  either  reason,  the  evi- 
dence was  properly  excluded. 

(11)  Although  plaintiff  may  have  failed  to  show  the  per- 
formance of  all  conditions  precedent  so  as  to  authorize  a  recovery 
under  counts  A  and  B  on  the  special  contract,  nevertheless,  if 
defendant  kept  the  goods  after  disapproval,  and  they  were  of  any 
value  to  it  (as  the  jury  might  have  found  under  the  evidence), 
plaintiff  might  have  recovered  under  a  common  count  as  for  a 
quantum  valebat.  This  is  a  well-settled  exception  to  the  general 
rule  invoked  by  appellant. — Montgomery  County  v.  Pruett,  175 
Ala.  391,  57  South.  823.  Hence  the  refusal  to  charge  the  jury, 
"If  you  believe  from  the  evidence  that  the  plaintiff  is  not  entitled 
to  recover  on  counts  A  and  B,  you  should  find  for  the  defendant," 
was  not  erroneous.  Moreover,  the  several  written  instructions 
given  at  defendant's  request  deny  any  right  of  recovery  at  all 
unless  plaintiff  performed  the  conditions  imposed  by  the  special 
contract.  Anderson,  C.  J.,  Mayfield  and  Thomas,  JJ.,  hold  also 
that  an  instruction  in  this  form  may  be  refused  as  having  a 
tendency  to  mislead  or  confuse  the  jury. 

As  already  stated,  the  mere  fact  that  the  Belt  Life  was 
"worthless" — whatever  that  may  mean  in  this  connection — ^was 
not  decisive  of  the  result  under  the  terms  of  the  contract,  and 
instructions  so  assuming  were  properly  refused. 

(12)  There  was  nothing  before  the  jury  which  required  a 
definition  of  nominal  damages,  and  such  an  instruction  was  re- 
fused without  error. 
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We  find  no  reversible  error  in  the  record,  and  we  think  that 
the  meritorious  issues  were  submitted  to,  and  fairly  tried  and 
determined  by,  the  jury. 

Let  the  judgment  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Maypield  and  Thomas,  JJ.,  concur. 


Wilkins  v.  Windham,  et  al. 

Assumpsit. 

(Decided  November  24,  1916.    73  South.  29.) 

Judgment;  Nil  Dicit;  Settinir  Aside;  Diseretion  of  Goart.~Under  §§  7, 
12  and  23,  Acts  1907,  p.  662,  it  was  within  the  discretion  of  the  judge  of  the 
Mobile  Law  and  Equity  Court  to  set  aside  a  judgment  nil  dicit  on  motion, 
and  to  grant  a  new  trial  within  30  days  from  the  date  of  the  judgment,  and 
such  action  of  the  court  is  not  reviewable  on  appeal. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Safpold  Berney. 

Assumpsit  by  D.  A.  Wilkins  against  Robert  Windham  and 
others.  There  was  judgment  nil  dicit  for  plaintiff,  which  on 
motion  and  affidavit  of  defendant,  was  set  aside  and  a  new  trial 
ordered,  and  plaintiff  appeals.    Affirmed. 

Transferred  from  the  Court  of  Appeals. 

T.  T.  Shepard,  for  appellant.  Ervin  &  MgAleer,  for  ap- 
pellee. 

GARDNER,  J. — A  judgment  nil  dicit  was  recovered  by  the 
appellant  against  the  appellees  in  the  court  below  on  December 
18,  1915,  and  motion  was  made  by  defendants  on  December  21, 
1915,  to  have  the  said  judgment  set  aside  and  a  trial  awarded 
defendants  on  the  merits  of  the  cause. 

On  January  3, 1916,  a  judgment  was  entered,  setting  aside  the 
judgment  nil  dicit  and  granting  a  trial  upon  the  merits  of  the 
cause  on  certain  conditions,  not  necessary  to  state.  From  this 
judgment  the  plaintiff  prosecutes  this  appeal.  Affidavits  are 
copied  in  the  record,  as  having  been  filed  on  the  hearing  of  said 
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motion  in  support  thereof,  and  setting  up  a  defense  to  said  suit, 
but  there  is  no  bill  of  exceptions  in  the  cause.  The  law  and  equity 
court  of  Mobile  was  established  by  the  act  of  August  6,  1907 
(Gen.  Acts  1907,  p.  562). 

The  provisions  of  section  12  of  said  act,  in  regard  to  the  dis- 
cretion of  the  court  in  setting  aside  judgments  by  default,  and 
those  of  section  23  providing  that  final  judgments  rendered  in 
said  court,  after  the  expiration  of  30  days  from  their  rendition, 
shall  be  deemed  as  completely  beyond  the  control  of  the  court  as 
if  the  term  of  said  court  had  ended,  are  in  all  respects  similar  to 
the  provisions  of  the  Practice  Act,  governing  proceedings  in  the 
circuit  court  of  Jefferson  county,  found  set  out  in  the  recent  case 
of  Ex  parte  Doak,  188  Ala.  406,  66  South.  64. 

Section  7  of  the  act  establishing  this  court  provided  for  one 
term  thereof  per  year,  beginning  on  the  first  Monday  of  October 
and  continuing  until,  and  including,  July  31st  next  following. 

A  judgment  nil  dicit  was  rendered  in  this  cause  against  the 
defendants  on  December  18,  1915,  and  motion  made  to  set  the 
same  aside  within  3  days  thereafter;  and  the  order  of  the 
court  setting  aside  the  said  judgment  and  granting  a  trial  upon 
the  merits  was  entered  within  less  than  30  days  from  its  rendi- 
tion. Such  an  order  was  within  the  sound  judicial  discretion  of 
the  court.  Under  the  facts,  as  here  disclosed,  and  under  the  rul- 
ing of  this  court,  it  is  not  revisable  by  appeal. 

In  Ex  parte  Parker,  172  Ala.  136,  54  South.  572,  it  was  held 
that  there  was  no  material  distinction  between  a  judgment  nil 
dicit  and  a  judgment  by  default,  and  that  such  a  judgment  having 
been  set  aside  in  term  time,  and  within  30  days  after  rendition, 
it  was  within  the  control  of  the  court  and  in  the  exercise  of  its 
discretionary  powers,  and  that  such  an  order  did  not  support  an 
appeal.  Citing  among  other  cases  Trtcss  v.  Birmingham,  etc.,  R. 
R.  Co.,  96  Ala.  316,  11  South.  454;  Allen  v.  Lathrop,  etc.,  90  Ala. 
490,  8  South.  129. 

The  case  of  Ex  parte  Parker,  supra,  is  directly  in  point,  and 
was  cited  in  the  more  recent  case  of  Ex  parte  Doak,  supra.  Upon 
the  authority  of  these  cases  therefore,  it  results  that  the  appeal 
must  be  dismissed. 

Appeal  dismissed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 
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Louisville  &  Nashville  R.  R.  Co.  v.  Abernathy. 

Injury  to  Person  on  Track. 

(Decided  June  30,  1916.    Rehearing  denied  November  21,  1916. 
73  South.  108.) 

1.  Charge  of  Court;  Confusion. — ^Where  there  was  evidence  that  plaintiff 
was  struck  by  defendant's  train  at  or  near  a  public  crossing,  and  that  he 
grasped  the  engine  pilot  and  was  carried  some  distance  beyond  the  crossing 
before  he  fell  under  the  engine  and  received  his  injuries,  charges  directing  a 
verdict  for  defendant  unless  palintiff  was  struck  at  or  near  the  crossing,  was 
properly  refused  as  confusing  and  misleading. 

2.  Same;  Applicability  to  Evidence. — Where  there  was  direct  evidence 
that  plaintiff  was  on  a  public  crossing  when  struck  by  the  train,  charges 
involving  the  point  that  plaintiff  was  a  trespasser  are  properly  refused. 

3.  Same;  Misleading. — Charges  asserting  that  if  after  a  full  and  fair  con- 
sideration of  the  evidence  the  jury  believed  certain  facts  they  should  return 
a  verdict  for  defendant,  were  improper  since  the  jury  must  be  reasonably 
satisfied  after  a  consideration  of  all  the  evidence. 

4.  Railroads;  Crossing  Accident;  Instruction. — Where  there  was  evidence 
that  the  injured  boy  was  at  a  public  crossing  when  struck  by  the  train, 
charges  predicating  a  verdict  for  defendant  if  the  jury  found  that  the  fire- 
man did  not  see  the  plaintiff,  from  any  cause,  were  properly  refused. 

6.  Charge  of  Court;  Discrediting  Testimony. — A  charge  directing  a  ver- 
dict for  defendant,  ''even  though  the  jury  find  certain  facts  as  testified  by 
plaintiff's  witnesses,"  tended  to  cast  suspicion  upon  the  truth  of  plaintiff's 
testimony,  and  was  properly  refused. 

6.  Master  and  Servant;  Injury  to  Third  Person;  Joining  Employee. — 

Where  the  action  was  against  a  railroad  company  and  its  employee,  a  count 
charging  that  plaintiff's  injuries  were  caused  by  the  willful  or  intentional 
conduct  of  the  employee,  while  acting  within  the  scope  of  his  authority, 
states  a  cause  of  action  in  trespass  agamst  the  employee,  and  in  case  against 
the  railroad. 

7.  Pleading;  Joinder. — An  action  in  trespass  against  an  employee  for 
willful  injury,  and  in  case  against  his  employer  as  such,  cannot  be  joined  in 
the  same  count. 

8.  Judgment;  Record;  Conflict. — ^Where  the  record  shows  that  on  a  cer- 
tain date  the  complaint  was  amended  by  striking  the  name  of  the  party  de- 
fendant, and  by  adding  three  additional  counts,  and  that  on  the  same  dav  de- 
fendant demurred  to  each  count  of  the  complaint  as  amended,  and  a  judg- 
ment entry  of  the  same  date  showing  the  amendment  of  the  complaint,  and 
the  overruling  of  defendant's  demurrer  to  each  count  of  the  complaint  as 
amended,  sufficiently  shows  that  the  demurrers  to  the  amended  complaint 
were  presented  to  and  passed  on  by  the  court,  notwithstanding  the  demurrer 
was  also  endorsed  as  filed  in  open  court  on  the  following  day;  especially  so, 
where  the  overruling  of  the  demurrer  to  that  count  was  the  first  error  as- 
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signed  by  defendant,  and  was  argued  by  plaintiff  imhis  original  brief  as  the 
only  error  presenting  any  serious  question. 

(Mayfield,  Gardner  and  Thomas,  J  J.,  dissent.) 

Appeal  from  Chilton  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Hobson  Abernathy,  by  his  next  friend,  against  the 
Louisville  &  Nashville  Railroad  Company  and  others,  for  dam- 
ages for  personal  injury.  Judgment  for  plaintiff,  and  defendant 
named  appeals.  Reversed  and  remanded,  and  application  for 
rehearing  overruled. 

Count  C,  after  setting  out  that  plaintiff  was  a  minor  under 
seven  years  of  age,  and  that  he  was  run  over  by  a  train  in  Chil- 
ton county,  Ala.,  and  suffered  injuries  which  are  set  out,  and 
which  are  declared  to  be  permanent,  avers  that  said  injuries 
were  proximately  caused  by  the  willful,  wanton,  or  intentional 
conduct  of  Seymour  Carleton,  a  servant  or  agent  of  defendant, 
Louisville  Railroad  Company,  while  acting  within  the  line  and 
scope  of  his  emplojnnent,  which  wanton,  willful,  or  intentional 
misconduct  consisted  in  this :  Said  Carleton  wantonly,  willfully, 
or  intentionally  ran  said  train  over  plaintiff  with  the  knowledge 
that  plaintiff  would  probably  be  injured  thereby,  and  with  reck- 
less disregard  of  the  consequences.  The  accident  happened  while 
the  child  was  on  the  track  at  or  near  a  station  or  crossing. 

The  following  charges  were  refused  to  defendant : 

(3)  If  the  jury  believe  that  plaintiff  was  struck  and  injured 
at  some  place  on  defendant's  track  other  than  at  Henderson's 
crossing,  then  you  should  return  a  verdict  for  defendant. 

(4)  Same  as  3,  except  public  crossing  is  substituted  for  Hen- 
derson's crossing. 

(6)  Under  the  evidence  in  this  case  plaintiff  was  a  trespasser 
upon  the  track  of  defendant  railroad  company,  and  unless  the 
jury  is  reasonably  satisfied  from  the  evidence  that  the  fireman  or 
engineer  discovered  plaintiff's  presence  upon  the  track,  the  ver- 
dict should  be  for  defendant. 

(5)  If  you  are  reasonably  satisfied  from  the  evidence  that 
plaintiff  was  standing  in  the  middle  of  defendant's  railroad  track 
on  the  occasion  he  complains  of,  but  that  the  fireman  on  the  en- 
gine and  the  engineer  did  not  see  him,  your  verdict  should  be  for 
defendant. 

(7)  Even  though  you  may  believe  from  the  evidence  that 
plaintiff  was  stuck  by  defendant  company's  railroad  engine,  and 
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that  he  was  upon  the  track  when  this  was  done,  yet  if  you  further 
believe  from  the  evidence  that,  owing  to  plaintiff's  size  or  posi- 
tion upon  the  track,  or  for  any  other  reason,  the  fireman  did 
not  see  him,  you  should  return  a  verdict  for  defendant. 
(8)  Affirmative  charge  as  to  defendant  Carleton. 

(10)  Practically  the  same  as  3. 

(11)  Verdict  for  the  defendant  unless  the  jury  are  reason- 
ably satisfied  that  plaintiff  was  injured  by  being  struck  by  an 
engine  driven  by  Sejnnour  Carleton  while  plaintiff  was  on  the 
track  at  the  Henderson  crossing. 

(12)  Seymour  Carleton  was  under  no  duty  to  ring  the  bell  or 
blow  the  whistle  until  he  saw  that  plaintiff  was  on  or  dangerously 
near  the  track. 

(13)  Declaring  plaintiff  was  a  trespasser. 
(16)  Practically  same  as  3. 

(24)  Practically  same  as  3.' 

(26)  If,  after  a  full  and  fair  consideration  of  the  evidence, 
the  jury  believe  therefrom  that  it  was  a  physical  impossibility 
for  plaintiff  to  have  been  struck  on  or  near  Henderson's  crossing, 
and  then  dragged  or  carried  to  the  point  where  plaintiff's  arm 
and  leg  were  cut  off,  you  should  return  a  verdict  for  defendant. 

Frank  Dominick,  and  Smith  &  Gerald,  for  appellant.  Mm- 
DLETON  &  Reynolds,  and  W.  A.  Denson,  for  appellee. 

THOMAS,  J. — ^The  amended  complaint  on  which  the  trial  was 
had  was  by  appellee,  Abernathy,  against  appellant,  Louisville  & 
Nashville  Railroad  (Company,  a  body  corporate,  and  its  servant, 
Carleton.  The  cause  was  submitted  to  the  jury  upon  simple  neg- 
ligence counts  A  and  B  and  a  willful  or  wanton  count  C.  The 
defendant's  plea  was  the  general  issue. 

The  affirmative  charge  as  to  count  C  was  not  requested  by 
either  defendant;  hence  the  question  of  evidence  supporting  the 
charge  upon  this  count  against  the  defendant  company  was  not 
thus  raised  or  decided.  The  theory  of  defendant's  demurrer  to 
count  C  (the  reporter  will  set  out  this  count)  on  the  ground  of 
misjoinder  is  that  the  action  was  in  case  against  the  defendant 
company,  and  in  trespass  against  the  defendant,  Carleton,  the 
agent  or  engineer  of  the  defendant  company,  operating  the  train 
at  the  time  of  the  injury,  and  so  acting  in  the  line  and  scope  of  his 
employment. 
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At  the  outset  we  may  observe  that  the  common-law  forms 
of  action  derived  authority  from  the  Kin^r's  writ,  and  of  neces- 
sity could  not  exceed  that  authority.  No  such  condition  now  ob- 
tains— ^Andrew's  Stephens'  PI.  109,  121,  856,  and  appendix,  note 
2,  p.  505 ;  Munter  v.  Rogers,  50  Ala.  283,  292,  292 ;  1  Abbott's 
Trial  Brief,  Preface,  3,  4.  The  tendency  of  modern  lesrislation 
is  to  dispense  with  much  of  the  ancient  formality  required  in 
pleading  and  often  to  leave  only  the  name  to  be  used  for  con- 
venience.— 1  Corpus  Juris.,  1003  et  seq.;  Code  1907,  §§  5321, 
5329,  5340;  Supreme  Court  Rule  45  (61  South,  ix). 

Under  the  old  forms  it  was  held  that  the  remedy  against  the 
master  who  did  not  command  or  participate  in  or  ratify  the 
yrrongy  but  who  for  his  servant's  negligence  had  the  fault  im- 
puted to  him,  would  be  an  action  upon  the  case,  while  the  action 
against  the  servant  would  be  in  trespass,  and  that  these  actions 
could  not  be  joined.— Chitty  PI.  (12th  Ed.)  1828. 

Appellee's  counsel  insist  that  the  counts  sets  up  one  cause  of 
action  against  each  defendant,  either  in  trespass  or  upon  the  case. 
In  Reynolds  v.  Clark,  1  Str.  634,  the  cause  of  action  was  for  en- 
tering plaintiff's  premises,  and  there  fixing  a  spout  by  which 
water  was  carried  into  the  yard  of  the  plaintiff,  rotting  the  walls 
of  his  house.  Mr.  Justice  Fortescue  said :  "If  a  man  throw  a  log 
into  the  highway,  and  in  that  act  it  hit  me,  I  may  maintain  tres- 
pass, because  it  is  an  immediate  wrong ;  but  if  as  it  lies  there  I 
tumble  over  it,  and  receive  an  injury,  I  must  bring  an  action  upon 
the  case,  because  it  is  only  prejudicial  in  consequence,  for  which 
originally  I  could  have  no  action  at  all." 

Et  per  Reynolds,  J.:  "The  distinction  is  certainly  right: 
This  is  only  injurious  in  its  consequence,  for  it  is  not  pretended 
that  the  bare  fixing  a  spout  was  a  cause  of  action,  without  the 
falling  of  any  water ;  the  right  of  action  did  not  accrue  till  the 
water  actually  descended,  and  therefore  this  should  have  been 
an  action  upon  the  case.^' 

If  the  count  be  tested  by  this  familiar  and  ancient  English 
case,  it  was  in  trespass  as  to  master  and  servant. 

It  must  further  be  remembered  throughout  the  consideration 
of  the  question  before  us  that  it  has  often  been  held  by  this  court 
that  a  corporation,  of  necessity,  acts  through  its  officers,  agents, 
servants,  or  employees ;  that,  in  fact,  it  can  act  in  no  other  way. 
—State  V.  Bristol  Savings  Bank,  108  Ala.  3,  18  South.  533,  54 
Am.  St.  Rep.  141 ;  Svllivan  v.  Sullivan  Co.,  103  Ala.  371, 15  South. 
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941, 25  L.  R.  A.  543 ;  Beard  v.  U.  &  A.  P.  Co.,  71  Ala.  60 ;  So.  L.  & 
T.  Co.  V.  Gissendaner,  4  Ala.  App.  523,  58  South.  737;  Hart  v. 
Jones,  14  Ala.  App.  327,  70  South.  206 ;  Jasper  Trust  Co.  v.  K.  C, 
M.  &  B.  R.  R.  Co.,  99  Ala.  416,  422, 14  South.  546, 42  Am.  St.  Rep. 
75;  Central  of  Ga.  Ry.  Co.  v.  Brown,  113  Ga.  414,  38  S.  E.  989, 
84  Am.  St.  Rep.  250 ;  Hussey  v.  N.  S.  R.  Co.  and  M.  K.  King,  98 
N.  C.  40,  S.  E.  923,  2  Am.  St.  Rep.  312;  D.  R.  Co.  v.  Harris,  122 
U  S.  597,  7  Sup.  Ct.  1286,  30  L.  Ed.  1146. 

In  a  consideration  of  the  demurrer  to  count  C  for  misjoinder 
it  is  well  to  first  examine  the  discussion  of  the  text-books  on  this 
question.  Mr.  Gould  then  states  the  general  rule  of  joinder  of 
defendants  as  follows :  "If  several  persons  join  in  committing 
a  trespass,  or  tort  of  any  kind,  the  party  injured  may  generally, 
at  his  election,  sue  them  jointly,  or  each  or  either  of  them  in  a 
several  action,  or  any  number  of  them  less  than  the  whole  to- 
gether (Bac.  Abr.  Pleas,  etc.,  B.  2;  Id.  Actions  in  Gen.  B;  Garth. 
171,  294,  361;  5  T.  R.  649;  Com.  Dig.  Abatement,  F,  8;  6  Taunt. 
29).  For  torts,  in  which  several  join,  may  be  considered,  in  re- 
gard to  the  wrongdoers,  either  as  wholly  joint,  or  wholly  several, 
or  as  joint  in  respect  to  part  of  them  and  several  as  to  the  others ; 
since  the  act  of  any  one  of  the  wrong-doers  may  be  regarded  in 
law,  either  as  his  own  sole  act,  or  as  the  act  of  either,  or  of  all,  or 
of  any  number  of  them."— Will's  Gould  on  Pleading  (6th  Ed.) 
p.  390. 

Mr.  White  says :  "Under  the  rule  of  joint  and  several  liabil- 
ity of  tort-feasors,  not  only  different  companies  operating  a  rail- 
road together  will  be  jointly  liable  to  an  injured  employee  for  the 
result  of  the  negligence  of  the  employees  or  of  any  of  them  {Har- 
rill  V.  S.  Car.  &  G.  R.  Co.,  135  N.  C.  601  [47  S.  E.  730] ),  but  the 
employee  whose  negligence  occasioned  the  injury  may  also  be 
sued  jointly  with  the  principal  or  employer,  or  he  may  be  sued 
alone,— 7.  C.  R.  Co.  v.  Houchins  [121  Ky.  526,  89  S.  W.  530]  28 
Ky.  Law  Rep.  499;  1  L.  R.  A.  (N.  S.)  375  [123  Am.  St.  Rep. 
205]."— 1  White's  Personal  Injuries,  §  233. 

The  question  is  disposed  of  by  Mr.  Bailey  in  his  recent  work 
on  Personal  Injuries  (volume  3,  §§  799,  800)  as  follows:  "The 
rules  relating  to  proper  and  necessary  parties,  in  actions  for  per- 
sonal injuries  caused  by  negligence,  apply  where  the  parties  are 
employer  and  employee,  the  same  as  if  the  action  was  by  one  hav- 
ing no  contract  relations  with  defendant.    The  action  is  one  ex 
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delicto  notwithstanding  the  duty  violated  by  the  master  is  one 
imposed  by  the  contract  of  emplojmaent." 

The  author  states  as  the  general  rule  that :  "Where  the  neg- 
ligence was  that  of  another  servant,  plaintiff  may  join  as  de- 
fendants the  employer  and  the  negligent  servant  (R.  L  &  S.  Co.  v. 
Lee,  227  111.  246  [81  N.  E.  411] ;  So.  R.  Co.  v.  GHzzle,  124  Ga.  735 
[53  S.  E.  244,  111  Am.  St.  Rep.  191] ;  CoaZgate  Co,  v.  Bross, 
25  Okl.  244  [107  Pac.  425.  138  Am.  St.  Rep.  915] ;  Morrison  v. 
N.  P.  R,  Co.,  34  Wash.  70  [74  Pac.  1064] ;  A.  G.  S.  v.  Thompson, 
200  U.  S.  206  [26  Su.  Ct.  161,  50  L.  Ed.  441,  4  Ann.  Cas.  1147]  ; 
Charman  v.  L.  E.  &  W.  R.  Co.  [C.  C]  105  Fed.  449) ,  and  it  makes 
no  difference  that  the  liability  of  the  master  is  imposed  by  statute 
while  the  liability  of  the  negligent  servant  is  imposed  by  common 
law  (So.  R.  Co.  V.  MUler,  1  Ga.  App.  616  [57  S.  E.  1090] )." 

Mr.  Labatt  concludes  his  discussion  as  follows:  "From  a 
careful  examination  of  the  cases  on  the  joinder  of  master  and 
servant  it  would  seem  that  the  better  view  is  that  in  favor  of 
allowing  the  single  action  where  both  are  liable  for  the  wrongful 
act  of  the  servant,  no  matter  on  what  theory  or  ground  the  mas- 
ter's responsibility  may  be  placed,  since  this  rule  does  away  with 
a  multiplicity  of  suits.  The  judgment  in  an  action  where  the 
master  does  not  participate  in.  the  wrong  may  be  considered  as 
joint  and  several,  so  as  to  preserve  the  master's  right  to  an 
action  against  the  servant  in  reimbursement ;  and  this  would  ap- 
pear to  be  especially  true  under  the  modem  forms  of  procedure, 
abolishing  the  distinctions  between  the  ancient  technical  forms  of 
pleading."— 7  Labatt's  Master  and  Serv.  (2d  Ed.)  pp.  7727,  7728, 
§  2512. 

Mr.  Wood's  conclusion  was  that :  "A  great  part  of  the  confu- 
sion arose  from  the  credit  accorded  the  argument  that  the  mas- 
ter and  the  servant  are  liable  on  different  grounds,  the  master  on 
the  ground  of  public  policy,  in  that  he  is  liable  for  the  acts  of  his 
agent,  and  the  servant  on  account  of  his  wrongful  participation 
in  the  wrongful  act ;  that  they  do  not  act  jointly ;  that  the  master 
is  not  even  present  at  the  commission  of  the  tort,  and,  if  he  were, 
would  not  sanction  any  wrongdoing  on  the  part  of  the  servant; 
that  liability  based  on  such  diverse  grounds  or  causes  is  not  joint, 
and  consequently,  where  the  defendants  answer  separately,  the 
controversy  is  separable.  This  argument,  forceful  as  it  may  ap- 
pear, is  not  conclusive.  It  leaves  out  of  consideration  the  idea  of 
concurrence  in  a  tort,  and  proceeds  on  the  erroneous  presump- 
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tion  that  a  master,  for  instance  a  corporation,  must  be  in  the  com- 
pany of  a  servant  in  order  that  their  negligent  acts  may  concur/' 

In  the  case  of  master  and  servant:  "They  may  not  act  to- 
gether, and  still  both  be  liable ;  their  respective  acts  of  negligence 
concurring  in  causing  the  injuries  complained  of." — 54  Cent.  Law 
J.  406  (1902). 

Mr.  Thompson  (Com.  on  Neg.  vol.  1,  §  611)  says,  however, 
that  the  question  is  not  clear  upon  authority  at  common  law. 
He  cites  the  old  case  of  the  master  who  sent  his  servant  to  train 
two  ungovernable  horses  in  Lincoln's  Inn  Fields,  in  which  tiie 
servant  being  unable  to  control  them,  they  ran  upon  and  injured 
the  plaintiff,  and  recovery  was  allowed  against  the  master  with 
the  servant,  on  the  theory  of  wrong  imputable  to  the  master  in 
sending  the  horses  to  be  trained  in  such  a  place. — Michel  v.  Ales- 
tree,  2  Lev.  172.  He  observes  that  under  the  reformed  code  pro- 
cedure joint  actions  are  constantly  maintained  by  travelers  who 
have  been  injured  in  consequence  of  obstructions  on  thorough- 
ways  against  the  private  wrongdoer  who  was  the  author  of  the 
obstruction,  and  against  the  municipal  corporation  which  suf- 
fered it  to  continue.  He  cites  the  case  of  Moore  v.  F.  R.  Corp., 
4  Gray  (Mass.)  465,  64  Am.  Dec.  83,  where  a  joint  action  of  tort, 
which  in  Massachusetts  covers  the  ground  both  of  trespass  and 
of  trespass  on  the  case  at  common  law,  was  brought  against  a 
railway  company  and  its  conductor,  for  the  act  of  the  latter  in 
ejecting  the  plaintiff  from  its  train  under  the  pretense  that  he 
had  not  paid  his  fare,  and  in  which  case  Mr.  Justice  Thomas  saw 
no  difficulty  in  joining  the  corporation  with  its  servant  in  the 
same  action. — This  ruling  was  followed  in  Hewett  v.  Swift,  3 
Allen  (Mass.)  420;  Holmes  v.  Wakefield,  etal.,  12  Allen  (Mass.) 
580,  90  Am.  Dec.  171;  Oahome  v.  Morgan,  130  Mass.  102,  39 
Am.  Dec.  437;  Sou.  Ry.  Co.  v.  Carson,  194  U.  S.  136,  24  Sup.  (}t. 
609,  48  L.  Ed.  907 ;  s.  c,  68  S.  C.  55,  46  S.  E.  525 ;  HukiU  v.  Mays- 
viUe  Ry.  (C.  C.)  72  Fed.  753 ;  Davenport  v.  Sou.  Ry.  Co.,  135  Fed. 
960,  68  C.  C.  A.  444. 

In  Ruling  Case  Law,  vol.  7,  p.  648,  §  650,  the  liability  of  the 
corporation  for  the  wrongful  acts  of  its  officers  and  agents  is 
stated  as  follows :  ''And  generally  it  may  be  stated  that  a  cor- 
poration is  liable  civiliter,  the  same  as  a  natural  person,  for  the 
tortious  acts  of  its  servants  or  agents  in  the  course  of  their  em- 
ployment, committed  by  the  authority  of  the  corporation,  express 
or  implied,  whether  such  acts  fall  within  the  designation  of 
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forcible,  negligent,  malicious,  or  fraudulent  torts,  and  without 
regard  to  the  form  of  action  by  which  the  appropriate  remedy 
is  sought/' 

In  section  654  of  the  same  work  the  modem  rule,  well  sup- 
ported by  authority,  is  thus  stated :  "Where  it  is  sought  to  hold 
a  corporation  liable  for  the  direct  acts  of  its  officer  or  agent,  the 
rule  is  somewhat  different  from  what  it  is  when  the  gist  of  the 
action  is  negligence.  While  unquestionably,  under  the  modern 
view,  a  corporation  may  be  held  liable  in  trespass  for  the  direct 
act  of  its  officer  or  agent  done  pursuant  to  the  rules  and  the  regu- 
lations of  the  company,  or  in  order  to  accomplish  the  purposes  of 
the  employment,  yet,  if  the  trespass  was  committed  by  the  agent 
or  officer  willfully  or  of  his  own  malice,  under  color  of  discharg- 
ing the  duties  of  his  employment,  or  if  he  departed  beyond  the 
line  of  his  duty  to  commit  a  trespass,  the  corporation  will  not  be 
liable.  The  officer  or  agent  committing  the  trespass  is,  of  course, 
himself  personally  liable  as  well  as  the  corporation,  and  according 
to  the  prevailing  view  the  corporation  and  the  officer  or  agent 
may  be  sued  jointly  for  the  trespass." 

The  author  of  Modern  American  Law  (volume  2,  pp.  432,  433, 
§  19)  thus  states  the  rule  of  joint  liability:  "The  weight  of 
authority  will,  we  think,  support  the  more  general  proposition 
that,  where  the  negligence  of  two  or  more  persons  concur  in  pro- 
ducing a  single,  indivisible  injury,  then  such  persons  are  jointly 
and  severally  liable,  although  there  was  no  common  duty,  common 
design,  or  concert  of  action. — Cooley  on  Torts  (Student's  Ed.)  p. 
92 ;  Railway  Co.  v.  Durand,  65  Kan.  380,  69  Pac.  356." 

"A  servant,  though  in  the  conduct  of  the  master's  business, 
makes  himself  liable  jointly  with  the  master  for  his  tortious  acts 
committed  while  conducting  the  business.  He  is  liable  for  the 
wrongful  act  because  it  is  his  duty  to  abstain  from  injuring 
others;  the  master  is  liable  because  he  is  chargeable  with  the 
servant's  acts  within  the  scope  of  the  service  or  agency ;  and  they 
are  both  liable  jointly  because  the  relation  of  master  and  servant 
identifies  them  as  being  connected  with  the  wrongful  act. — 
Schumpert  v.  So.  Ry.  Co.,  65  S.  C.  332,  338,  339,  43  S.  E.  813, 
95  Am.  St.  Rep.  802." 

In  26  Cyc.  1527,  the  authors,  stating  the  rule  of  liability  of 
the  master,  say:  That  "the  earlier  cases  held  that  the  master 
was  not  liable  for  the  willful  or  malicious  acts  of  his  servant,  as 
distinguished  from  his  neglect,  unless  the  act  was  done  pursuant 
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to  the  master's  express  orders,  or  with  his  assent,  notwithstand- 
ing it  was  done  in  the  line  of  the  servant's  duties,"  and  that  "it  is 
now  well  settled,  however,  that  the  master  is  liable  for  the  willful 
or  malicious  acts  of  his  servant  where  they  are  done  in  the  course 
of  his  employment  and  within  its  scope" — citing  as  authority  the 
Henry  Case,  139  Ala.  161,  34  South.  389,  and  many  other  deci- 
sions from  the  several  states,  as  well  as  10  Cyc.  1203, 1209. 

The  rule  of  liability  and  joinder  is  there  (10  Cyc.)  well  stated 
as  we  quote :  "On  well-understood  grounds  all  who  join  in  furth- 
ering a  wrongful  act  injurious  to  another  are  regarded  in  law  as 
principals,  and  are  liable  to  be  sued  jointly  as  such.  Upon  the 
ground,  and  contrary  to  an  earlier  misconception,  it  is  now  set- 
tled that  a  corporation  may  be  joined  as  a  defendant  with  its 
agent  or  servant  in  an  action  to  recover  damages  for  a  tortious 
act  committed  by  the  agent  in  the  general  line  of  his  previously 
conferred  authority.     ♦     ♦     ♦" 

Adverting  to  the  decisions  of  the  state  courts  in  Schumpert 
V.  So.  Ry.  Co.,  65  S.  C.  332,  338,  43  S.  E.  813,  815  (95  Am.  St. 
Rep.  802),  it  is  said:  "In  the  case  of  a  railroad  corporation 
which  owes  important  duties  to  the  public  or  those  affected  by  its 
operation,  and  which  cannot  act,  except  through  agents,  there  is 
the  strongest  reason  for  holding  that  with  respect  to  acts  done 
in  its  service  by  the  agents  within  the  scope  of  their  employment, 
the  corporation  is  present  acting  through  its  agents.  'Qui  facit 
per  alium  facit  per  se.'  The  servant  is  liable  because  of  his  own 
misfeasance  or  wrongful  act,  in  breach  of  his  duty  to  so  use  that 
which  he  controlled  as  not  to  injure  another.  The  master  is  liable 
because  he  acts  by  his  servant,  and  is  therefore  bound  to  see  that 
no  one  suffers  legal  injury  through  the  servant's  wrongful  act 
done  in  the  master's  service  within  the  scope  of  the  agency.  Both 
are  liable  jointly,  because  from  the  relation  of  master  and  servant 
they  are  united  or  identified  in  the  same  tortious  act  resulting  in 
the  same  injury.  *  *  * — Cooley  on  Torts,  142;  Wright  v. 
Wilcox,  19  Wen.  (N.  Y.)  343  [32  Am.  Dec.  507] ;  Phelps  v.  Wait, 
30  N.  Y.  78 ;  Greenberg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225 
[63  N.  W.  93]  28  L.  R.  A.  439,  where  the  cases  pro  and  con  are 
cited  in  the  notes  at  page  441  [48  Am.  St.  Rep.  911] ;  Winston's 
Adm'r  v.  III.  Cent.  R.  R.  Co.  [Ill  Ky.  954],  65  S.  W.  13,  55  L.  R. 
A.  603." 

In  Mayberry  v.  N.  P.  R.  Co.,  100  Minn.  79,  82,  83,  110  N.  W. 
356,  357  (12  L.  R.  A.  [N.  S.]  675,  10  Ann.  Cas.  754),  Mr.  Justice 
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Brown  said:  "We  do  not  feel  called  upon,  however,  to  analyze 
the  cases  on  this  subject,  for  the  purpose  of  evolving  a  rule  ap- 
plicable to  tort  actions  in  general ;  for  the  weight  of  authority 
sustains  the  right  of  an  injured  party  to  join  in  the  same  action 
parties  bearing  the  relation  to  each  other  of  the  defendants  in 
this  case,  namely,  master  and  servant,  the  right  of  action  spring- 
ing from  the  wrongful  act  of  the  servant  for  which  the  master  is 
responsible.  ♦  ♦  ♦  Both  parties  are  liable  for  the  conse- 
quences of  the  negligent  acts  of  the  servant,  and  one  action  and 
recovery  will  terminate  the  litigation  and  avoid  the  necessity  of 
separate  trials  of  the  same  issue.  So  long  as  the  liability  of  each 
defendant  is  identical,  upon  the  same  state  of  facts,  it  is  of  no 
material  consequence  that  the  liability  of  one  arises  at  common 
law  and  that  of  the  other  under  the  statutes  imposing  liability 
upon  the  master  for  the  negligence  of  his  servants." 

In  Phelps  V.  Wait,  30  N.  Y.  78,  a  joint  action  was  brought 
against  father  and  son,  standing  in  the  relation  of  master  and 
servant,  to  recover  damages  for  personal  injuries  caused  by  the 
negligence  of  the  son  while  driving  the  horses  of  his  father.  On 
the  question  of  misjoinder  of  parties  the  court  said :  "The  cur- 
rent of  authority  is  certainly  *  *  *  in  favor  of  the  right  to 
join  these  parties.  And  I  have  been  unable,  after  a  somewhat 
diligent  examination,  to  find  any  reported  case  holding  a  contrary 
doctrine.  The  question  was  carefully  considered  by  the  Supreme 
Court  in  the  leading  case  of  Wright  v.  WUcox,  19  Wend.  [N.  Y.] 
348  [32  Am.  Dec.  507],  and  has  since  been  followed  in  several 
other  cases. — Montfort  v.  Hughes,  3  E.  D.  Smith  [N.  Y.]  591 ; 
Suydam  v.  Moore,  8  Barb.  [N.  Y.]  358 ;  Hewett  v.  Swift,  10  Am. 
Law  Reg.  [O.  S.]  505." 

Again,  in  Green  v.  Davies,  182  N.  Y.  499,  506,  75  N.  E.  536, 
538  (3  Ann.  Cas.  310),  it  was  held  that  an  action  for  slander  was 
maintainable  against  one  or  more  persons,  and  the  court  said: 
"The  reason  given  by  the  old  authorities  that  a  slander  can  be  the 
utterance  of  but  a  single  tongue  is  not  conclusive.  Granting  that 
only  one  person  can  speak  the  slander,  still  other  persons  may 
hire  or  procure  him  to  utter  it.  In  the  case  of  other  torts  such 
persons  and  the  actual  perpetrator  of  the  act  are  joint  tort- 
feasors. Thus  a  principal  and  agent  may  be  jointly  sued  for  the 
negligence  of  the  Isitter.— Phelps  v.  Wait,  30  N.  Y.  78." 

In  Greenberg  v,  Whitcomb  Lumber  Co,,  et  at,  90  Wis.  225,  63 
N.  W.  93,  95  (28  L.  R.  A.  439,  48  Am.  St.  Rep.  911),  Mr.  Justice 
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Newman  said:  "The  principle  is.  well  settled  that  the  agent  or 
servant  is  responsible  to  third  persons  only  for  injuries  which 
are  occasioned  by  his  misfeasance,  and  not  for  those  occasioned 
by  his  mere  nonfeasance.  Some  confusion  has  arisen  in  the  cases 
from  a  failure  to  observe  clearly  the  distinction  between  non- 
feasance and  misfeasance.  These  terms  are  very  accurately  de- 
fined, and  their  application  to  questions  of  negligence  pointed 
out,  by  Judge  Metcalf  in  Bell  v.  Josselyn,  8  Gray  [Mass.]  309 
[63  Am.  Dec.  741].  'Nonfeasance,'  says  the  learned  judge,  'is 
the  omission  of  an  act  which  a  person  ought  to  do ;  misfeasance 
is  the  improper  doing  of  an  act  which  a  person  might  lawfully 
do ;  malfeasance  is  the  doing  of  an  act  which  a  person  ought  not 
to  do  at  all.' 

''The  application  of  these  definitions  to  the  case  at  bar  is  not 
difficult.  It  was  Semple's  duty  to  have  had  this  machine  safe. 
His  neglect  to  do  so  was  nonfeasance.  But  that  alone  would  not 
have  harmed  the  plaintiff,  if  he  had  not  set  him  to  work  upon  it. 
To  set  him  to  work  upon  this  defective  and  dangerous  machine, 
knowing  it  to  be  dangerous,  was  doing  improperly  an  act  which 
one  might  lawfully  do  in  a  proper  manner.  It  was  misfeasance. 
Both  elements,  nonfeasance  and  misfeasance,  entered  into  the  act 
or  fact  which  caused  the  plaintiff's  damages.  But  the  nonfeas- 
ance alone  could  not  have  produced  it.  The  misfeasance  was  the 
efficient  cause.  For  this  the  defendant  Semple  is  responsible  to 
the  plaintiff.  — Mechem,  Agency,  §  569  et  seq.;  14  Am.  &  Eng. 
Ency.  of  Law,  873,  and  cases  cited  in  note  4;  Wood,  Mast.  & 
Serv.  (2d  Ed.)  667;  Osborne  v,  Morgan,  130  Mass.  102  [39  Am. 
Rep.  437]. 

"The  complaint  states  but  a  single  cause  of  action.  It  is  the 
same  cause  of  action  against  both  defendants,  arising  from  the 
same  acts  of  negligence — ^the  master  for  the  negligence  of  its 
servant ;  the  servant  for  his  own  misfeasance.  Both  master  and 
servant,  being  liable  for  the  same  acts  of  negligence,  may  be 
joined  as  defendants. — Wood,  Mast.  &  Serv.,  supra;  Wright  v. 
Wilcox,  19  Wend.  [N.  Y.]  343  [32  Am.  Dec.  507]  ;  Phelps  v.  WtUt, 
30  N.  Y.  78." 

In  C.  of  Ga.  Ry.  Co.  v.  Brovm,  113  Ga.  414,  328  S.  E.  989,  84 
Am.  St.  Rep.  260,  the  Chief  Justice,  writing  for  the  court,  held 
that  a  railroad  company  is  liable  as  a  trespasser  to  a  passenger 
for  an  unjustifiable  assault  made  upon  him  by  the  conductor  of 
the  train,  the  conductor  being  engaged  in  the  company's  business 
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and  in  the  conduct  thereof  when  making  such  assault;  and  where 
the  same  is  a  joint  act  of  the  conductor  and  a  person  not  a 
servant  of  the  company,  the  company  and  such  person  are  joint 
trespassers  and  may  be  joined  in  one  suit.  The  Chief  Justice 
said :  "We  think  that  in  the  present  ciase  the  railway  company, 
the  conductor,  and  McCowan  were  all  joint  trespassers  and  all 
jointly  or  severally  liable  in  an  action  of  trespass  vi  et  armis  at 
common  law.  This  must  follow  logically  from  what  has  been  said 
above  to  show  that  in  a  case  like  the  present  the  corporation  is 
liable  in  trespass  for  the  willful  tort  of  its  servant  done  in  and 
about  the  master's  business  and  in  the  course  of  the  servant's 
emplojmaent.  This  view  is  supported  by  courts  whose  decisions 
are  entitled  to  the  highest  respect  and  consideration,  and  by  emi- 
nent text-writers.  In  Moore  v.  Fitchhurg  Railroad,  4  Gray 
[Mass.]  465  [64  Am.  Dec.  83],  it  was  said:  'There  is  no  diffi- 
culty in  joining  the  corporation  with  their  servant  in  the  same 
action.'  ♦  ♦  ♦  See,  also,  Brokaw  v.  Railroad,  32  N.  J.  Law, 
328  [90  Am.  Dec.  659],  wherein  it  was  held  that  an  action  of 
trespass  for  an  assault  and  battery  would  lie  jointly  against  an 
individual  and  a  corporation  whose  servant  participated  in  it; 
Favorite  v.  CottriU,  62  Mo.  App.  119 ;  TJllman  v.  Railroad,  67  Mo. 
118;  Wright  v.  Compton,  53  Ind.  337;  5  Thomp.  Corp.  §§  6288, 
♦289;  Cooley  on  Torts  (2d  Ed.)  138  (*120) ;  Wood,  Master  and 
Servant,  586  et  seq.;  Dicey,  Parties  (2d  Am.  Ed.)  490  (m.  p. 
466) .  These  authorities  show  that  a  master  and  servant  may  be 
jointly  sued  in  trespass  for  a  willful  and  affirmative  wrong  com- 
mitted by  the  servant  within  the  scope  of  his  emplojmaent.  ,  This 
is  upon  the  theory  that  in  trespass  all  are  principals,  and  the  act 
of  one  the  act  of  all." 

In  Brokaw  v.  N.  J.  R.  &  T.  Co.  &  Wm.  Campbell,  supra,  the 
plaintiff  declared  against  the  defendant  for  ejecting  him  with 
force  and  arms  out  of  one  of  the  cars  of  the  railroad  company, 
while  he  was  traveling  as  a  passenger  on  their  road,  and  the 
declaration  was  against  the  company  and  the  agent;  and  the 
court  held  that  an  action  of  trespass  for  an  assault  and  battery 
will  lie  against  a  corporation,  and  that  in  such  action  an  indi- 
vidual may  be  joined  as  a  codefendant  with  a  corporation,  and 
that  the  question  whether  a  corporation  is  liable  for  the  tortious 
acts  of  its  agents  or  servants  is  to  be  determined  by  the  same 
principles  as  determine  the  question  of  the  liability  of  a  master 
for  the  torts  of  his  servant. 
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In  Denver,  etc.,  Railway  v.  Harris,  122  U.  S.  597,  608,  7  Sup. 
Ct.  1286,  1289  (30  L.  Ed.  1146),  in  an  opinion  by  Mr.  Justice 
Harlan  it  was  said :  "The  court,  in  Philadelphia,  etc..  Railroad,  v. 
Quigley,  21  How.  202  [16  L.  Ed.  73],  upon  a  full  review  of  the 
authorities,  held  it  to  be  the  result  of  the  cases  'that  for  acts  done 
by  the  agents  of  a  corporation  either  in  contractu  or  in  delicto, 
in  the  course  of  its  business,  and  of  their  emplojmaent,  the  cor- 
poration is  responsible  as  an  individual  is  responsible  under  simi- 
lar circumstances.'  In  State  v.  Morris  &  Essex  Railroad,  23  N. 
J.  Law  (3  Zabriskie)  369,  it  was  well  said  that:  If  a  corpora- 
tion has  itself  no  hands  with  which  to  strike,  it  may  employ  the 
hands  of  others;  and  it  is  now  perfectly  well  settled,  contrary 
to  the  ancient  authorities,  that  a  corporation  is  liable  civiliter  for 
all  torts  committed  by  its  servants  or  agents  by  authority  of  the 
corporation,  express  or  implied.  ♦  *  ♦  The  result  of  the 
modern  cases  is  that  a  corporation  is  liable  civiliter  for  torts  com- 
mitted by  its  servants  or  agents  precisely  as  a  natural  person, 
and  that  it  is  liable  as  a  natural  person  for  the  acts  of  its  agents 
done  by  its  authority,  express  or  implied,  though  there  be  neither 
a  written  appointment,  under  seal  nor  a  vote  of  the  corporation 
constituting  the  agency  or  authorizing  the  act.' " 

In  Howe  v.  N.  P.  R.  Co.,  30  Wash.  569,  574,  70  Pac.  1100, 1102 
(60  L.  R.  A.  494),  it  is  said:  "But  without  entering  into  a 
discussion  or  an  analysis  of  these  conflicting  opinions,  consider- 
ing the  fact  that  universal  authority  will  hold  responsible  in  inde- 
pendent actions  both  the  master  and  the  agent  or  servant  whose 
tortious  act  is  the  cause  of  the  injury,  and  the  holding  of  this 
court  that  as  to  the  liability  of  the  servant  or  agent  there  is  no 
distinction  between  cases  of  misfeasance  and  those  of  nonfeas- 
ance, and  in  further  consideration  of  the  reformed  procedure 
which  obtains  in  this  state,  we  are  inclined  to  hold  with  those 
cases  which  permit  the  rights  of  all  parties  to  be  determined  in 
one  action,  thereby  discountenancing  and  rendering  unnecessary 
a  multiplicity  of  suits,  rather  than  to  compel  the  plaintiff  to  pur- 
sue and  exhaust  his  remedy  against  one  actor,  and  then,  if  com- 
pensation cannot  be  realized  for  the  damage  sustained,  to  proceed 
against  another.  We  think  this  view  is  more  in  harmony  with 
the  spirit  of  our  Code  and  modern  procedure  generally." 

It  was  held  in  Davenport  v.  S.  R.  Co.,  135  Fed.  960,  68  C.  C. 
A.  444,  that  a  complaint  disclosed  a  joint  cause  of  action  against 
a  master  and  his  servant  where  it  alleged  that  the  latter's  reck- 
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less,  wanton,  willful,  or  malicious  acts,  while  engaged  in  the  dis- 
charge of  the  master's  duties,  resulted  in  an  injury  causing  the 
death  of  another. 

It  was  held  in  Bruce  v.  Reed,  104  Pa.  408,  49  Am.  Rep.  586, 
and  in  Hussey  v.  N.  S.  R.  Co.  &  King,  Its  Agent,  98  N.  C.  34, 
3  S.  E.  923,  2  Am.  St.  Rep.  312,  that  the  master  and  his  servant 
may  be  held  jointly  for  torts,  e.  g.,  slander,  libel,  and  malicious 
prosecution. 

The  soundness  of  the  doctrine  adopted  in  City  Del.  Co.  v. 
Henry,  139  Ala.  161,  34  South.  389,  was  at  that  time  questioned 
by  Mr.  Wood,  whose  views  we  have  above  set  out. 

Mr.  Austin  W.  Scott,  of  the  Harvard  Law  School,  recently 
discussed  this  question  of  joinder  as  follows : 

"There  are  at  least  three  causes  in  which  one  person  may  be 
held  jointly  liable  with  another  for  a  tort : 

"(1)  Where  one  co-operates  in  the  commission  of  a  tort  by 
another  either  by  directing  or  urging  him  to  commit  it  or  by 
actually  aiding  him  in  its  commission. 

"(2)  Where,  although  there  is  no  agreement  or  co-operation 
between  the  two,  yet  the  act  or  omission  of  one  has  concurred 
with  the  act  or  omission  of  the  other  in  causing  a  single  injury, 
as  in  Matthews  v.  Del.  &  W.  R.  R.  Co.,  56  N.  J.  Law,  34  [27  Atl. 
919,  22  L.  R.  A.  261]  ;  Bullock  v.  London  General  Omnibus  Co., 
[1907]  1  K.  B.,  264;  Feneff  v.  B.  &  M.  R.  R.  Co.,  196  Mass.  575 
[82  N.  E.  705]  ;  Maumee  Valley,  etc.,  Co.  v.  Montgomery,  81  Ohio 
St.  426  [91  N.  E.  181,  26  L.  R.  A.  (N.  S.)  987,  135  Am.  St.  Rep. 
802] ;  City  of  Peoria  ik  Simpson,  110  111.  294  [51  Am.  Rep.  683] ; 
Kansas  City  v.  File,  60  Kan.  157  [55  Pac.  877] ;  Fortmeyer  v^ 
National  B.  Co.,  116  Minn.  158  [133  N.  W.  461,  37  L.  R.  A.  (N. 
S.)  569]. 

"(3)  Where  a  servant  or  agent,  while  acting  within  the 
scope  of  his  emplojonent,  commits  a  tort  for  which  he  is  liable, 
and  for  which,  on  the  doctrine  of  respondeat  superior,  the  mas- 
ter or  principal  is  also  liable. 

"I  should  certainly  agree  with  Southern  Ry.  Co.  v.  Arnold, 
162  Ala.  570  [50  South.  293].  In  that  case,  of  course,  the  action 
was  based  upon  negligence  of  the  servant,  and  therefore  the  form 
of  action  against  the  servant  and  against  the  master  would  be 
case  *  *  *.  It  has  always  seemed  to  me  that  the  cases  which 
allow  trespass  against  the  master,  whenever  trespass  lies  against 
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the  servant,  are  to  be  preferred  to  the  Alabama  cases  which 
hold  that  the  only  action  against  the  master  is  case/' 

We  will  examine  some  of  the  objections  now  made  against 
the  joinder  of  master  and  servant.  The  mere  fact  that  the 
master  is  a  corporation  will  not  prevent  joinder. — C.  of  Ga.  v. 
Brown,  supra;  Hussey  v.  N.  S.  R.  Co.  &  M.  K.  King,  Its  Agent, 
supra;  Pierce  on  Railroads,  supra;  Thompson  on  Corporations, 
§  6288. 

The  question  of  joint  and  several  action  and  the  right  of  re- 
moval has  been  fully  considered  by  the  federal  courts.  In 
Deere,  Wells  &  Co.  v.  C,  M.  &  St.  P.  R.  Co.  (C.  C.)  85  Fed.  876, 
in  which  the  plaintiff  had  brought  suit  against  a  railroad  com- 
pany and  a  foreman,  charging  them  jointly  with  setting  out  a 
Are  and  permitting  it  to  spread  to  plaintiff's  premises,  it  was 
unequivocally  held  that  a  separable  controversy  was  not  dis- 
closed ;  that  each — ^the  corporation  and  its  agent  in  charge — ^was 
chargeable  with  the  act  and  the  consequences  in  the  joint  action. 
Thus  the  doctrine  of  War  ax  v.  R.  Co.  (C.  C.)  72  Fed.  637,  by  cir- 
cuit judge,  is  disputed,  and  that  of  Plymouth  Gold  Mining  Co.  v. 
A.  &  S.  Canal  Co.,  118  U.  S.  264,  6  Sup.  Ct.  1034,  30  L.  Ed.  232, 
by  Chief  Justice  Waite,  is  adopted.  The  Chief  Justice  says: 
*'Upon  the  face  of  the  complaint  there  is  in  the  suit  but  a  single 
cause  of  action,  and  that  is  the  ♦  ♦  ♦  pollution  of  the  water 
of  the  plaintiff's  canal  by  the  united  action  of  all  of  the  defend- 
ants working  together.  Such  being  the  case,  the  controversy 
was  not  separable  for  the  purposes  of  a  removal,  even  though  the 
defendants  answered  separately,  setting  up. separate  defenses. — 
Pirie  V.  Tvedt,  115  U.  S.  41  [5  Sup.  Ct.  1034],  1161,  29  L.  Ed. 
331]  ;  Sloane  v.  Anderson,  117  U.  S.  275,  278  [6  Sup.  Ct.  730,  29 
L.  Ed.  899]. 

In  Dor  emus  v.  Root  (C.  C.)  94  Fed.  760,  the  following  prin- 
ciples were  held  as  well  established  by  previous  decisions  of  the 
federal  courts:  (1)  In  this  class  of  cases  the  law  of  torts  must 
govern,  and  the  plaintiff  may  join  several  as  defendants  (Rail- 
road  Co.  v.  Laird,  164  U.  S.  393,  17  Sup.  Ct.  120,  41  L.  Ed.  485; 
A.  G.  S.  R.  Co.  V.  Thompson,  200  U.  S.  206,  26  Sup.  Ct.  161,  50 
L.  Ed.  441,  4  Ann.  Cas.  1147) ;  (2)  the  defendants  cannot  divide 
the  cause  into  separate  controversies  and  several  suits,  in  the 
place  of  one  (Little  v.  Giles,  118  U.  S.  596,  7  Sup.  Ct.  32,  30  L.  Ed. 
269;  (3)  the  plaintiff's  complaint  determines  the  nature  of  the 
case  (Walker  v.  Collins,  167  U.  S.  57,  17  Sup.  Ct.  738,  42  L.  Ed. 
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76;  A.  G.  S.  R.  Co.  v.  Thompson,  supra) ;  (4)  it  cannot  be  as- 
sumed that  either  defendant  is  the  real  party,  and  the  other  the 
sham  or  fraudulent  {Warax  v.  Railway,  supra),  but  fraud  in 
such  joinder  may  be  alleged  and  must  be  proved  (A.  G.  S.  R.  Co. 
V.  Thompson,  supra) . 

In  Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon,  179  U.  S.  131, 21  Sup. 
Ct.  67,  45  L.  Ed.  121,  the  suit  was  brought  against  a  railroad 
company  and  two  servants,  and  it  was  held  by  the  Supreme 
Court  of  the  United  States,  in  an  opinion  written  by  Chief  Jus- 
tice  Fuller,  that  where  joint  suit  is  brought  against  a  railroad 
corporation  and  two  servants,  the  controversy  is  not  separable. 
The  complaint  was  discussed  in  view  of  the  claim  of  the  defend- 
ant that  neither  direct,  nor  concurrent,  nor  concerted  negligence 
on  the  part  of  the  company  and  its  agents  was  charged,  and  the 
conclusion  was  reached  that  it  was  not  necessary  for  the  pleader 
to  set  forth  the  specific  acts  of  negligence ;  and  it  was  distinctly 
held  that  where  concurrent  negligence  is  charged  the  contro- 
versy is  not  separable.  In  Ala.  G.  S.  R.  Co.  v.  Thompson,  supra, 
the  Dixon  Case  is  cited  and  followed,  and  many  authorities  are- 
cited  in  support  thereof,  and  of  the  holding  that  the  Warax  Case, 
supra,  was  a  departure  from  the  former  ruling  of  the  circuit 
court  on  joinder. 

The  ruling  of  the  trial  court  on  defendant's  demurrer  cannot 
be  said  to  have  injuriously  affected  defendant's  right  of  removal, 
for  the  record  does  not  disclose  any  timely  effort  therefor  on  its 
part. — Powers  v.  Chesapeake  R.  Co.,  169  U.  S.  92,  18  Sup.  Ct. 
264,  42  L.  Ed.  673,  supra;  So.  Ry.  Co.  v.  Carson,  194  U.  S.  136,. 
24  Sup.  Ct.  609,  48  L.  Ed.  907.  After  such  decision  on  demurrer, 
it  has  been  held,  such  petition  comes  too  late. — Goldey  v.  Morning 
News,  156  U.  S.  518, 15  Sup.  Ct  559,  39  L.  Ed.  517 ;  Rosenthal  v. 
Coats,  148  U.  S.  142, 13  Sup.  Ct  576,  37  L.  Ed.  S99;Fisk  v.  Hen^ 
ane,  142  U.  S.  459, 12  Sup.  Ct.  207,  35  L.  Ed.  1080 ;  Alley  v.  Nott, 
111  U.  S.  472,  4  Sup.  Ct.  495,  28  L.  Ed.  491.  The  federal  statute 
requires  that  the  application  for  removal  be  filed  at  the  time,  or 
at  any  time  before,  the  defendant,  by  the  law  of  the  state  or  by 
the  rule  of  the  state  court  in  which  such  suit  is  brought,  is  re- 
quired to  plead— Fed.  Stat.  Ann.  1912,  Sup.  vol.  1,  §  29,  4. 145. 

It  is  urged  that  an  additional  burden  was  placed  on  the  de- 
fendant company  by  such  joinder,  in  that  contribution  may  not 
be  had  of  its  agent  in  event  of  recovery  by  plaintiff.  This  right 
of  contribution  is  not  defeated  or  embarrassed  by  the  joinder^ 
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As  between  them,  their  respective  rights  may  be  adjudicated  in 
accordance  with  the  principles  of  law  applicable  to  the  relation  in 
fact  between  them  existing. — Mayberry  v.  N.  P.  R.  Co.,  supra; 
Bailey  v.  Blessing,  28  Conn.  455 ;  7  Labatt's  Master  &  Servant 
(2d  Ed.)  §  2512. 

Before  our  reformed  procedure  this  court  held  that  counts  in 
an  action  upon  the  case  may  be  joined  with  a  count  in  trover,  for 
the  reason  that  their  nature  is  in  legal  effect  the  same,  and  that 
the  same  plea  may  be  pleaded  and  the  same  judgment  given  on 
all  counts. — Henry  v.  Allen,  93  Ala.  197,  9  South.  579 ;  Elmore  v. 
Simon,  67  Ala.  526 ;  Wilkinson  v.  Moseley,  30  Ala.  562 ;  Dixon  v. 
Barclay,  22  Ala.  370. 

The  reformed  procedure  in  Alabama  requires  that:  "All 
pleadings  must  be  as  brief  as  is  consistent. with  perspicuity,  and 
the  presentation  of  the  facts,  or  matter  to  be  put  in  issue,  in  an 
intelligent  form ;  no  objection  can  be  allowed  for  defect  of  form, 
if  facts  are  so  presented  that  a  material  issue  in  law  or  fact  can 
be  taken  by  the  adverse  party  thereon." — Code  1907,  §  5321. 

"No  demurrer  in  pleading  can  be  allowed  but  to  matter  of 
substance,  which  the  party  demurring  specifies." — Code,  §  5340. 

"All  actions  ex  delicto  may  be  joined  in  the  same  suit,  and 
may  be  joined  with  actions  ex  contractu  arising  out  of  the  same 
transaction,  or  relating  to  the  same  subject  matter,  and  the  issues 
may  be  determined  separately  by  the  jury,  and  the  proper  judg- 
ment shall  be  rendered  by  the  court  and  the  costs  fairly  appor- 
tioned."—Code,  §  5329. 

This  latter  section  (written  by  the  recess  committee)  was 
designed  to  give  a  broader  scope  to  section  3293  of  the  Code  of 
1896,  reading  as  follows:  "Counts  in  trover,  trespass  and 
trespass  on  the  case  may  be  joined,  when  they  relate  to  the  same 
subject-matter." 

In  the  older  section  (section  2673,  Code  1886)  the  word 
"trover"  was  inserted  by  the  joint  committee  codifying  the  act 
of  February  17,  1885  (Acts  1884-85,  p.  125),  permitting,  for 
the  first  time  in  this  state,  the  joinder  of  counts  in  trover,  tres- 
pass, and  trespass  on  the  case.  It  will  be  noted  that  in  section 
5329  of  the  Code  of  1907  the  word  "counts"  is  not  used ;  and  the 
significant  change  permits  "all  actions  ex  delicto"  to  be  "joined 
in  the  same  suit,"  etc.  The  former  statutes  confined  the  joinder 
to  separate  counts;  the  latter  statute  in  express  terms  provides 
that  the  joinder  may  be  had  "in  the  same  suit."     Thus  it  was 
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left  to  the  pleader  to  present  his  cause,  under  the  necessities  of 
the  facts  of  each  case,  that  justice  may  be  speedily  and  exactly 
administered. 

The  adjudications  of  our  court  have  been  to  the  effect  that 
actions  in  trespass  and  actions  in  trespass  on  the  case  may  be 
joined  by  virtue  of  the  statute  (BiLckalew  Adm'r  v.  T.  C,  I.  & 
W.  R.  Co.,  112  Ala.  146,  20  South.  606;  Joseph  v.  Henderson,  95 
Ala.  213,  218,  10  South.  843 ;  that  the  statute  did  not  give  the 
right  to  joint  distinct  causes  of  action  in  the  same  count  (L.  & 
N.  R.  Co.  V.  Cofer,  110  Ala.  491,  18  South.  110;  Sloss-Sheffield 
Co.  V.  Mitchell,  167  Ala.  236,  52  South.  69 ;  L.  <6  N.  R.  R.  Co.  v. 
Mothershed,  97  Ala.  261,  12  South.  714) ;  and  that  two  or  more 
causes  of  action  may  be  joined  in  the  same  complaint,  but  not 
in  the  same  count  (B.  R.,  L.  &  P.  Co.  v.  Nicholas,  181  Ala.  491, 
61  South.  361).  In  Andrews  v.  Flack,  88  Ala.  295,  6  South.  907, 
and  in  B.  R,,  L.  &  P.  Co.  v.  Nicholas,  supra,  it  was  held  that  "dis- 
tinct and  incongruous  causes  of  action"  or  causes  "inconsistent 
with  each  other"  cannot  be  joined.  The  expression  "distinct 
causes  of  action"  was  held  to  embrace  the  killing  of  several  ani- 
mals at  different  times  (Railroad  Co.  v.  Cofer,  supra) ;  also  sepa- 
rate and  distinct  overflows  (Sloss-Sheffield  Co.  v.  Mitchell,  supra; 
A.  G.  S.  R.  R.  Co.  V.  Shahan,  116  Ala.  302,  22  South.  509) ;  also 
"several  distinct,  independent  averments,  each  presenting  a  sub- 
stantive cause  of  action  "  (Railroad  Co.  v.  Mothershed,  supra) . 

In  the  case  of  H.  A.  &  B.  R.  R.  Co.  v.  Dusenherry,  94  Ala.  413, 
419,  10  South.  274,  276,  is  this  cogent  statement  of  the  law: 
"When  the  plaintiff,  in  a  single  count,  shifts  his  right  of  action 
from  one  ground  to  another,  and  states  several  breaches  of  duty 
in  the  alternative,  or  disjunctively,  so  that  it  is  impossible  to  say 
upon  which  of  several  equally  substantive  averments  he  relies  for 
the  maintenance  of  his  action,  then  there  is  such  confusion  and 
obscurity  as  to  the  ground  upon  which  a  recovery  is  claimed  that 
the  defendant  is  not  clearly  informed  of  the  matter  to  be  put  in 
issue;  and  a  count  so  substantially  variant  and  contradictory  in 
its  allegations  is  demurrable  (for  joining  distinct  causes  of 
action)." 

Tested  by  these  definitions  of  misjoinder  of  causes  of  action, 
there  is  no  objection  to  count  C. 

In  the  case  before  us  the  issue  of  pleading  is  direct.  The 
one  cause  of  action  was,  not  for  independent  or  substantive  neg- 
ligent acts  committed  at  different  times  by  the  master  and  by 
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the  servant,  but  for  one  concurring  negligent  act,  making  one 
cause  of  action  for  a  concurrence  of  the  master  and  the  servant 
in  the  commission  of  the  tort.  The  defendant  company  and 
defendant  agent  acted  together ;  the  agent  being  the  eyes,  ears, 
hands,  will,  and  judgment  of  the  corporation  in  propelling  the 
train  just  before  and  at  the  time  of  its  contact  with  the  plaintiff. 
The  corporation  master  could  have  acted  in  no  other  way  at  that 
moment  than  it  did  through  and  by  its  agent,  Carleton,  and  it  is 
responsible  for  its  agent;  while  Carleton  is  also  responsible  for 
his  act,  to  the  plaintiff  and  to  his  codefendant.  If  the  corpora- 
tion has  to  respond  in  damages  therefor,  it  may  have  contribution 
from  this  servant.  The  measure  of  damages  under  each  count 
of  the  complaint  is  the  same  as  to  each  defendant. — So,  Ry,  Co. 
V.  Arnold,  162  Ala.  570,  50  South.  293 ;  Avondale  MiUa  v.  Bryant, 
10  Ala.  App.  507,  63  South.  933. 

By  taking  issue  on  the  several  counts  the  defendant  master 
and  the  defendant  servant  were  deprived  of  no  defense  which 
either  might  have  successfully  pleaded  to  a  separate  suit  against 
it  or  him.  No  additional  burden  was  imposed  by  the  joint  action. 
The  ends  of  justice  and  good  pleading  would  not  have  been  better 
subserved  by  separate  suits  against  master  and  servant. 

Whatever  be  the  form  of  action,  no  good  reason  exists  why  the 
joinder  may  not  be  had.  In  the  cases  of  Mayer  v.  Thompson- 
Hutchison  Bldg.  Co.,  104  Ala.  611, 16  South.  620,  28  L.  R.  A.  433, 
53  Am.  St.  Rep.  88 ;  So.  Ry.  Co.  v.  Arnold,  supra,  and  B.  R.,  L.  & 
P.  Co.  V.  Wnght,  153  Ala.  99,  44  South.  1037,  it  was  held  that 
the  relation  of  agency  does  not  exempt  from  liability  for  an  in- 
jury to  a  third  person  resulting  from  the  agent's  misfeasance  or 
nonfeasance  for  which  he  would  otherwise  be  liable,  and  that  the 
servant  and  the  master  may  be  joined  in  an  action  upon  the  case 
for  such  injury. 

In  Hart,  et  al.  v.  Jones,  14  Ala.  App.  327,  70  South.  206,  by 
the  Court  of  Appeals,  an  action  of  trespass  for  an  assault  and  bat- 
tery in  which  Hart,  the  president  of  the  corporation,  was  joined 
with  the  corporation,  the  defendants  were  held  jointly  liable, 
whether  the  complaint  be  construed  as  charging  that  the  injury 
was  the  result  of  force  applied  directly  by  the  corporation  or  of 
force  applied  indirectly,  through  its  servants  or  agents;  and  this 
holding  was  affirmed  on  review  by  this  court  in  Ex  parte  BeUe^ 
vtie  Highlavds,  194  Ala.  695,  70  South.  1012. 

It  is  insisted,  however,  that  the  rule  declared  in  City  D.  Co.  v. 
Henry,  139  Ala.  161,  34  South.  389,  will  deny  the  right  of  joinder 
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of  master  and  servant  in  a  willful  or  wanton  count  for  the  act  of 
the  agent— B.  C.  I.  &  L.  Co.  v.  Doak,  152  Ala.  166,  44  South.  627, 
12  L.  R.  A.  (N.  S.)  389;  So.  Ry.  Co.  v.  Hanhy,  166  Ala.  641,  52 
South.  834;  /.  L.  Co.  v.  Duke,  183  Ala.  484,  62  South.  845;  New- 
berry V.  Atkinson,  RecW,  184  Ala.  567,  64  South.  46.  The  form 
of  the  complaint  in  each  of  the  cases  of  Newberry,  Doak,  and 
Henry  was  held  to  charge  in  trespass,  and  no  question  of  joinder 
was  considered.  In  the  Henry  Case  the  complaint  charged  that 
the  defendant,  through  its  agent  or  servant,  wantonly,  willfully, 
or  intentionally  inflicted  the  injury.  The  court  said:  "The  in- 
jury ascribed  to  the  defendant  is  direct  and  immediate  from 
force  applied  by  it,  and  not  merely  from  force  applied  by  its 
servant  within  the  scope  of  his  employment.  The  counts  are  in 
trespass  for  the  act  of  the  defendant  itself,  and  not  for  the  unau- 
thorized act  of  its  servant  for  which  it  is  responsible.  To  sus- 
tain them  proof  of  actual  participation  on  the  part  of  the  defend- 
ant in  the  damnifying  act  was  essential.'* 

It  is  pertinent  to  observe  that  in  Newberry  v.  Atkinson,  et  ah, 
supra,  Mr.  Justice  Maypield,  dissenting,  demonstrated  the  error 
of  the  principle  declared  in  the  Henry  Case,  and  that  he  was 
joined  in  this  dissent  by  Mr.  Justice  Sayre  and  Mr.  Justice 

DE  GRAFFENRDSD. 

The  authority  on  which  the  subsequent  decisions  of  Hanby 
and  Duke  Cases,  supra,  were  rested  was  that  of  the  Henry  Case. 
In  the  Duke  Case  it  was  simply  declared  that  trespass  and  case 
were  improperly  joined  in  one  count.  In  Hanby's  Case  the  de- 
fendant corporation  and  its  agent  were  joined  in  a  suit  to  recover 
damages  for  a  battery  suffered  by  plaintiff  as  a  passenger  at 
the  hands  of  defendant's  servant.  The  holding  was  that  the  suit 
proceeded  against  the  master  on  the  principle  of  respondeat  supe- 
rior in  imputing  liability  to  the  master;  that  this  liability  was 
consequential  upon  the  servant's  unauthorized  act  and  was  in 
case  as  to  the  master.  Mr.  Justice  Sayre  pointed  to  the  difficulty 
of  such  joinder  under  the  rule  of  the  Henry  Case  as  follows :  "It 
being  impossible  to  frame  an  action  against  master  and  servant 
in  the  same  form  for  the  intentional  and  unauthorized  trespass 
of  the  servant,  it  may  be  that  there  are  insuperable  obstacles  in 
the  way  of  joining  counts  against  master  and  servant  for  a  wrong 
of  that  description  notwithstanding  the  statute.  However  that 
may  be,  distinct  and  independent  causes  of  action  in  tort  cannot 
be  joined  in  the  same  counts/' 
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Without  a  full  discussion  of  the  statute  permitting  the  join- 
der, the  difficulty  under  the  rule  in  the  Henry  Case  is  pointed 
out. 

By  a  reasonable  construction  of  our  reformed  procedure  (sec- 
tions 5321,  5329,  5340,  Code  1907),  authorizing  joinder  in  a 
case  where  the  right  of  suit  exists  under  universal  authority 
against  the  master  and  the  servant  for  the  wrong,  where  the 
defense  and  the  measure  of  damages  as  to  each  defendant  are 
the  same,  where  the  right  of  contribution  is  unaffected,  and  the 
right  of  removal  is  not  abridged,  no  good  reason  exists  against 
the  joinder. 

Having  noted  that  the  denial  of  the  right  of  joinder  in  the 
Hanby  and  Duke  Cases,  supra,  was  predicated  on  the  ruling  in 
City  D.  Co.  V.  Henry,  we  will  not  show  that  the  objection  was 
merely  a  matter  of  form  rather  than  one  of  substance— of  a  du- 
plicity in  a  complaint.  The  question  of  duplicity  was  not  dis- 
cussed in  either  of  the  cases  predicated  on  the  rule  declared  in 
the  Henry  Case. 

Adverting  to  the  statute,  it  is  to  be  noted  that  sections  2978 
and  3005  of  the  Code  of  1876  come  without  change  to  be  sections 
5321  and  5340,  respectively,  of  the  Code  of  1907.  In  Houston, 
et  al,  V,  Hilton,  et  al,  67  Ala.  374,  Chief  Justice  Stone,  constru- 
ing section  3005,  Code  of  1876,  held  that  duplicity  in  a  complaint 
or  in  a  plea,  unless  it  be  a  plea  in  abatement,  is  not  a  ground  of 
demurrer  in  this  state,  that  it  could  not  be  reached  by  special 
demurrer  at  common  law,  and  that,  as  special  demurrers  are 
abolished  by  statute  in  this  section  (section  3005,  Code  1876), 
save,  perhaps,  as  a  dilatory  pleading,  "such  irregularity  in  a  com- 
plaint is  harmless." — Callison  v.  Lemons,  2  Port.  145 ;  Evans  v. 
Watrous,  2  Port.  205;  Castles  v.  McMath,  1  Ala.  326.  To  the 
same  effect  was.  the  holding  in  Lewis  v.  Lee  County,  66  Ala.  480, 
where  Mr.  Justice  Somerville  dismissed  the  matter  on  authority 
of  2  Brick.  Dig.  p.  333,  §§  55,  56;  Id.  p.  334,  §  69.  In  Sloss- 
Sheffield  S.  &  L  Co.  v.  Smith,  166  Ala.  437,  445,  52  South.  88,  the 
question  was  recently  discussed,  and  it  was  there  remarked  that 
duplicity  in  pleading  has  been  allowed  in  Alabama  since  the 
Code  of  1852. 

No  fair  construction  of  count  C  can  separate  the  one  concur- 
ring tort  complained  of,  driving  the  train  against  plaintiff,  from 
the  one  immediate  and  direct  result,  his  injury  so  received.  The 
master  acted  by  its  instrumentalities,  engine,  train,  roadbed,  and 
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servant,  while  in  the  discharge  of  its  corporate  function3;  and 
the  servant  discharged  the  duties  of  his  agency,  acting  in  the 
line  and  scope  of  his  employment.  It  was  at  this  point  that  the 
error  of  the  ruling  in  City  D.  Co.  v.  Henry  came  into  our  juris- 
prudence, the  separating  of  the  tort  of  the  corporate  master  from 
that  of  the  servant,  through  whom  the  master  acted,  and  through 
whom  only,  it  could  act,  in  the  discharge  of  its  corporate  func- 
tions, at  the  time  and  place  of  the  injury. 

If  it  be  admitted  on  the  authority  of  Henry's  Case  and  of  So. 
Bell  Tel.  Co.  v.  Francis,  109  Ala.  224, 19  South.  1,  31  L.  R.  A.  193, 
55  Am.  St.  Rep.  930,  that  the  action  is  in  case  as  to  the  master 
and  in  trespass  as  to  the  servant,  the  joinder  in  one  count  of  the 
master,  and  the  servant  is  denied  alone  for  a  duplicity  in  plead- 
ing. On  this  phase  of  the  joinder  Mr.  Scott  is  of  opinion :  That 
there  is  no  reason  why,  under  section  5329  of  the  Code  of  Ala- 
bama of  1907,  an  action  of  trespass  against  the  servant  and  of 
case  against  the  master  should  not  be  joined ;  that  ''the  purpose 
of  that  statute  is  to  allow  the  joinder  of  all  actions  ex  delicto,  no 
matter  what  the  form  of  action  may  be.  An  action  of  case  and 
an  action  of  trespass  against  the  same  person  may  be  joined 
under  that  provision  of  the  Code  (section  5329) .  If  an  action  of 
case  against  the  master  may  be  joined  with  an  action  of  case 
against  the  servant,  as  in  So.  Ry.  Co.  v.  Arnold,  162  Ala.  570,  50 
South.  293,  for  the  same  reason  an  action  of  case  against  the 
master  should  be  allowed  to  be  joined  with  an  action  of  trespass 
against  the  servant.  ♦  ♦  ♦  See  Able  v.  So.  Ry,,  73  S.  C.  173, 
52  S.  E.  962 ;  Chicago  R.  I.  v.  Whiteaker,  239  U.  S.  421,  36  Sup. 
Ct.  152,  60  L.  Ed.  360 ;  Brokaw  v.  New  Jersey  R.  R.  Co.,  32  N.  J. 
Law,  328,  90  Am.  Dec.  659;  Mecham,  Agency  (2d  Ed.)  §§  2010, 
2011.  It  may  be  urged  that,  granting  that  the  actions  may  be 
joined,  yet  each  should  be  stated  in  a  separate  count.  But  it  was 
held  in  So.  Ry.  Co.  v.  Arnold  that  the  actions  need  not  be  stated 
in  separate  counts  when  each  is  in  case.  And,  even  if  they  ought 
to  be  stated  in  separate  counts,  the  defect  of  stating  them  in  a 
single  count  is  only  duplicity,  a  defect  of  form,  which  even  at 
common  law  and  under  Stat.  27  Eliz.  c.  5,  §  1,  could  be  taken 
advantage  of  only  by  a  special  demurrer. — Anon.,  3  Stalk.  122." 

When  the  reason  against  the  joinder  no  longer  exists,  the  rule 
ceases:  "Cessante  ratione  legis,  cessat  et  ipsa  lex." — Bank  of 
Montgomery  v.  PlannetVs  Adm'r,  37  Ala.  226;  Cow.  &  Hill's 
notes,  1st  pt.,  310. 
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In  the  instant  case,  if,  as  some  authorities  warrant,  there  be 
a  distinction  between  the  form  of  action  against  the  corporation 
master  and  that  against  its  servant,  in  legal  effect  it  is  a  distinc- 
tion without  a  difference.  The  right  of  joinder  is  declared  by 
our  reformed  procedure  (Code,  §  5329)  and  by  the  Cases  of 
Arnold  and  Mayer,  supra.  To  hold  that  the  joinder  was  theo- 
retically permitted  by  the  statute,  but  did  not  actually  exist 
because  it  could  not  be  by  separate  counts,  would  be  to  insert  into 
the  statute  an  unwarranted  and  technical  exception. 

It  would  appear  that  the  one  cause  of  action  as  to  each  defend- 
ant was  the  concurrent  tort  resulting  in  the  direct  injury  to 
plaintiff,  the  immediate  result  of  the  applied  force,  of  the  applied 
skill,  and  of  the  expressed  will  of  the  corporation  defendant  and 
of  Carleton,  acting  for  it  in  the  line  and  scope  of  his  emplojnment. 
There  was  therefore  no  misjoinder  of  parties  or  of  causes  of 
action  in  count  C.  It  results  from  the  authorities  we  have  cited 
that  the  rule  announced  in  City  D.  Co.  v.  Henry,  supra,  and  fol- 
lowed in  So.  Ry.  Co.  v.  Hanby,  supra,  and  in  Interstate  L.  Co.  v. 
Duke,  supra,  should  be  overruled,  as  pointed  out  by  Mr.  Justice 
Maypield  in  his  dissenting  opinion  in  Newberry  v.  Atkinson, 
Rec'r,  supra.  No  rule  of  stare  decisis  has  prevented  the  correc- 
tion of  error  in  judicial  procedure. — W.  U.  T.  Co.  v.  Favish,  196 
Ala.  4,  71  South.  183;  L.  <&  N.  R.  R.  Co.  v.  W.  U.  T.  Co.,  195  Ala. 
124,  71  South.  118 ;  Black's  Law  of  Judicial  Procedure,  182. 

This  is  in  consonance  with  the  spirit  of  the  act  of  1915  (page 
607)  giving  full  plenary  power  to  this  court  to  adopt  such  rules 
to  regulate  the  practice  and  proceeding  in  all  the  courts  of  the 
state,  to  furnish  forms,  to  mold  the  procedure  in  all  the  courts 
from  time  to  time  as  experience  may  demonstrate  that  the  exist- 
ing rules  do  not  fully  meet  the  ends  of  public  justice,  provided 
only  that  no  act  of  the  Legislature  be  changed,  altered,  or  modi- 
fied. 

We  have  examined  the  other  assignment  of  error  challenging 
the  ruling  on  the  introduction  of  evidence,  and  find  no  reversible 
error  committed  by  the  trial  court. 

(1)  Refused  charges,  3,  4,  10,  11,  12,  16,  and  24  directed  a 
verdict  for  the  defendant  unless  the  plaintiff  was  struck  at  or 
near  Henderson's  crossing.  There  was  evidence  tending  to  show 
that  plaintiff  when  the  engine  was  in  close  proximity  to  him, 
wheeled  and  grasped  the  pilot,  and  was  thus  carried  some  dis- 
tance, about  30  yards,  beyond  that  crossing,  when  his  hold  gave 
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way  and  he  fell  under  the  engine,  receiving  his  injury.    There 
was  no  error  in  refusing  these  confusing  charges. 

(2)  There  was  no  error  in  refusing  charges  6,  8,  12,  and  13. 
Each  involved  the  point  that  the  plaintiff  was  a  trespasser, 
whereas  there  was  direct  evidence  that  he  was  on  a  public  cross- 
ing when  he  received  his  injury. 

(3)  The  twenty-sixth  requested  instruction  was  properly  re- 
fused. The  jury  must  be  reasonably  satisfied  from  a  considera- 
tion of  all  the  evidence. 

(4,  5)  Charges  5  and  7  predicate  a  verdict  for  the  defendant 
upon  the  failure  of  its  fireman  to  see  plaintiff,  due  to  any  cause, 
and  the  use  of  the  words,  "even  though"  in  charge  7  would  other- 
wise render  the  charge  objectionable. — Miller  v.  State,  107  Ala. 
40,  60,  19  South.  37. 

(6,  7)  A  majority  of  the  court,  composed  of  Anderson,  C.  J.^ 
and  McClellan,  Sayee,  and  Somerville,  JJ.,  are  of  the  opinion 
that  count  C  in  the  alternative  charges  trespass  against  the  serv- 
ant, and  it  must  be  so  construed  against  the  pleader  on  demurrer, 
and  charges  case  against  the  defendant  railroad  company.  That 
this  is  a  misjoinder  not  permissible  in  the  same  count  as  decided 
in  the  Hanby  and  Francis  Cases,  supra. 

Gardner,  J.,  concurs  in  the  opinion  of  Thomas,  J. 

According  to  the  majority  view,  the  trial  court  erred  in  over- 
ruling the  defendant's  demurrer  to  count  C,  and  the  judgment 
is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan,  Sayre  and  Somerville^ 
JJ.,  concur.    Maypield,  Gardner,  and  Thomas,  JJ.,  dissent. 

MAYPIELD,  J. — I  concur  in  most  all  that  is  said  by  Justice 
Thomas  in  his  opinion,  and  think  it  in  the  main  a  splendid  and 
valuable  opinion  on  the  subjects  treated.  I  fully  agree  with  him  in 
holding  that  the  count  in  question  was  not  subject  to  demurrer  on 
account  of  the  misjoinder  of  parties  defendant.  However,  I  can- 
not concur  in  the  conclusion,  nor  subscribe  to  the  doctrine  that 
case  and  trespass  can  be  joined  in  one  and  the  same  count,  espe- 
cially where  there  are  two  or  more  defendants  that  can  be  in 
case  against  one  and  in  trespass  against  the  other.  Such  a  hold- 
ing, to  my  mind,  is  a  non  sequitur ;  it  is  self -contradictory.  If 
the  count  be  in  tort  against  two  or  more  defendants,  it  of  neces- 
sity declares  jointly  against  each  and  all.    If  it  declares  against 
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one  as  for  mere  negligence,  and  against  the  other  for  a  willful 
wrong,  then  it  does  not  charge  a  joint  wrong  by  all  the  defend- 
ants, but  separate  wrongs  by  each.  The  count  cannot  do  both ; 
it  can  do  only  the  one  or  the  other,  because  they  are  diametrical 
opposites. 

The  sole  object  and  office  of  all  pleadings  is  to  arrive  at  an 
issue  of  fact  or  of  law.  How  is  it  possible  to  ever  arrive  at  such 
an  issue,  if  a  plaintiff  is  allowed  to  both  affirm  and  deny,  in  the 
same  count  and  in  the  same  breath,  a  given  fact?  How  is  a 
defendant  to  answer  such  an  allegation?  For  example,  A.,  as 
plaintiff,  alleges  in  one  count  that  B.  and  C,  defendants,  jointly 
acted  so  as  to  injure  plaintiff,  and  then  says,  No;  you  acted  sepa- 
rately in  injuring  me.  In  other  words,  he  is  permitted  to  allege 
that  the  wrong  complained  of  is  a  single  and  a  joint  wrong,  com- 
mitted jointly  by  B.  and  C,  and  then  to  say,  No ;  it  is  two  sepa- 
rate wrongs,  one  committed  by  B.  and  the  other  by  C. 

The  sole  object  of  separate  counts  is  to  make  single  and  cer- 
tain the  issues,  and  yet  decide  several  issues  on  the  same  trial. 
Each  count  is  treated  as  a  separate  and  distinct  action,  for  the 
sole  purpose  of  singleness  arid  certainty  in  the  issues  to  be  tried. 
To  show  that  any  other  system  of  pleading  and  practice  is  im- 
practicable, as  well  as  contrary  to  every  theory  and  all  logic  of 
pleading,  let  us  illustrate  by  applying  the  opposite  system  to  the 
count  in  question :  Grant  that  the  count  is  in  case  so  far  as  the 
railroad  company  or  corporation  is  concerned,  but  is  in  trespass 
against  the  engineer.  Then  a  plea  of  contributory  negligence,  or 
that  plaintiff  was  a  trespasser  on  the  track,  would  be  a  defense  to 
the  whole  action  charged  against  the  corporation,  but  no  defense 
to  the  action  charged  against  the  engineer.  The  corporation 
could  not  plead  such  a  defense,  because  it  was  sued  jointly  with 
the  engineer.  It  could  not  plead  separately,  because  sued  jointly. 
If  the  wrong  of  the  engineer  was  willful  injury,  he,  of  course,  in 
addition  to  actual  damages,  would  be  liable  for  punitive  damages, 
but  the  corporation  only  for  actual  damages.  There  could  not  be 
a  verdict  against  each  defendant  for  separate  damages,  because 
sued  jointly.  How,  then,  is  the  plaintiff  to  recover  as  for  puni- 
tive damages,  without  recovering  such  from  the  corporation 
which  is  not  liable  therefor  and  against  which  such  damages  are 
not  claimed? 

The  confusion  of  tongues  and  languages  at  the  building  of  the 
famous  tower  was  simplicity  and  harmony  as  compared  with  the 
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results  of  such  a  system  of  pleading  and  practice  in  damage  suit 
cases. 

ON  REHEARING. 

THOMAS,  J. — The  merits  of  the  defendant's  demurrers  to 
count  C  have  been  carefully  considered.  Our  respective  views 
have  been  heretofore  declared,  and  there  has  been  no  change  of 
opinion  in  this  regard. 

(8)  The  point  novsr  urged  for  an  affirmance  of  the  judgment 
was  not  presented  by  counsel  in  their  original  brief,  and  is  now 
pressed  for  the  first  time.  We  have,  however,  carefully  exam- 
ined the  record,  to  ascertain  if  the  trial  court  considered  the  de- 
murrers as  filed  to  the  complaint  as  last  amended  and  rendered 
judgment  thereon. 

The  judgment  entry  of  date  November  23,  1914,  recited  the 
amendment  of  the  complaint  by  striking  therefrom  Kotheimer,  as 
a  party  defendant,  and  "otherwise,  as  appears  by  a  separate  pa- 
per writing  on  file  and  this  day  filed,"  and  that  "each  of  the  de- 
fendant's demurrers  to  each  count  of  the  complaint  as  amended, 
separately  and  severally,"  was  "by  the  court  heard  and  consid- 
ered" and  overruled. 

The  complaint  filled  on  June  26,  1914,  contained  one  count, 
which  claimed  damages  in  $3,000  against  the  Louisville  &  Nash- 
ville Railroad  Company,  a  body  corporate,  Phil  C.  Kotheimer,  and 
Seymour  Carleton ;  and  on  November  20, 1914,  the  complaint  was 
amended  by  the  addition  of  count  2.  On  November  23,  1914, 
the  complaint  was  amended  by  striking  therefrom  as  a  party 
defendant  Phil  C.  Kotheimer,  by  striking  therefrom  the  words 
"three  thousand"  wherever  the  same  occurred,  and  inserting  in 
lieu  thereof  the  words  "one  hundred  thousand,"  and  by  adding 
counts  A,  B,  and  C.  Amended  counts  A,  B,  and  C,  contain  the 
name  of  Seymour  Carleton  alone,  and  claim  damages  in  the  sum 
of  $100,000. 

Defendant  company's  demurrers  were  first  filed  May  12, 1914 ; 
and  on  November  23,  1914,  this  defendant  demurred  to  each 
count  of  the  complaint  as  amended,  separately  and  severally,  on 
18  grounds  specifically  set  out,  some  of  which  were:  That  the 
defendant  corporation  was  joined  as  a  party  defendant  with  Sey- 
mour Carleton,  and  that  the  count  did  not  sufficiently  show,  save 
by  conclusion  of  the  pleader,  how  this  defendant  was  responsible 
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for  plaintiff's  injury ;  that  there  was  a  misjoinder  of  parties  de- 
fendant; that  it  did  not  appear  therein  that  said  wrongful  con- 
duct was  a  joint  tort  of  the  defendant ;  that  there  were  joined 
with  said  action  in  case,  against  the  defendant  Louisville  &  Nash- 
ville Railroad  Company  an  action  in  trespass  against  the  other 
defendant,  Sejonour  Carleton;  that  an  action  in  case  against  one 
defendant  was  joined  in  an  action  in  trespass  against  another 
•defendant.  Likewise  grounds  of  demurrer  7,  8,  11,  16,  and  18 
name  Seymour  Carleton  as  a  codefendant  with  said  railroad 
company,  but  omit  to  name  Phil  C.  Kotheimer. 

It  is  clear,  from  an  inspection  of  the  complaint,  of  the  demur- 
rers, and  of  the  judgment  entry  of  the  court,  that  the  judgment 
of  the  court  was  upon  the  question  of  misjoinder  so  presented  by 
the  demurrers.  This  question  was  orally  argued  and  also  pre- 
sented in  brief,  and  was  fully  discussed  in  the  opinion  of  the 
court,  as  well  as  in  the  dissenting  opinion  of  Mr.  Justice  May- 
field,  and  that  of  Mr.  Justice  Thomas,  concurred  in  by  Mr.  Jus- 
tice Gardner. 

That  the  demurrer  is  also  indorsed,  "Ratified  in  open  court 
Nov.  24,  1914,"  in  no  wise  discloses  that  the  several  grounds  of 
demurrer  numbered  from  1  to  18,  inclusive,  were  not  in  the  exact 
form  as  filed  on  November  23,  1914,  and  then  considered  by  the 
court  and  determined  by  its  judgment  of  the  latter  date.  Nor 
does  this  refiling  of  the  demurrers  disclose  that  count  C  in  ques- 
tion was  not  a  part  of  the  separate  paper  writing  on  file  and  this 
day  filed"  (November  23, 1914),  as  recited  in  the  judgment  entry 
of  the  trial  court. 

The  first  assignment  of  error  was :  "The  lower  court  erred 
in  overruling  appellant's  demurrer  to  count  C  of  the  amended 
complaint." 

Appellee's  counsel,  in  brief  filed  on  the  submission  of  the 
cause,  said :  "Counsel  for  appellant  stated  to  the  Supreme  Court 
in  his  oral  argument  that  he  did  not  desire  to  insist  on  any 
assignment  of  error  other  than  the  ruling  of  the  trial  court  upon 
the  demurrers  to  count  C  of  the  complaint  as  amended;  that  he 
desired  to  rest  his  appeal  upon  that  assignment  alone.  This  was 
not  a  waiver  of  anjrthing  of  value.  The  other  assignments  of 
error  are  so  palpably  not  well  taken  that  to  argue  the  same  would 
be  a  reflection  upon  the  intelligence  of  the  court." 

And  the  whole  argument  of  appellee's  counsel  was  directed 
to  appellant's  first  assignment  of  error ;  and  the  opinions  hereto- 
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fore  filed  discussed  at  lengrth  the  question  as  presented  by  tliat. 
assignment. 

We  conclude  that  the  application  for  a  rehearing  should  be, 
and  it  is  hereby,  overruled.  All  the  Justices  concur,  except. 
Saybe,  J.,  not  sitting. 


Laey  v.  Louisyille  &  Nashyille  R.  R.  Go. 

Assault  and  Battery. 

(Decided  November  16,  1916.    73  South.  81.) 

1.  Assault  and  Battery;  Tlnie;  Proofs — ^Where  the  action  was  for  ai^ 
assault  and  battery,  and  the  time  of  the  alleged  assault  was  laid  under  vide- 
licit,  the  time  need  not  be  proved  strictly  as  laid. 

2.  Carriers;  Assault  and  Battery;  Time. — Where  a  passenger  sued  the 
railroad  for  an  alleged  assault  committed  on  him  by  the  conductor,  and  the- 
evidence  for  plaintiff  did  not  identify  or  specify  any  particular  conductor  so 
as  to  prevent  the  time  proved  from  being  of  the  essence  of  the  action,  and 
plaintiff's  undisputed  evidence  showed  tluit  the  assault  was  committed  on^ 
the  3rd  day  of  February,  and  this  was  denied  by  defendant's  train  crew  of 
that  date,  pluintiff  had  no  right  after  such  refutation  by  defendant,  to  catch 
defendant  unawares,  and  recover  for  an  assault  at  a  <nfferent  time,  as  it  is. 
error  to  permit  a  recovery  for  a  different  assault  at  another  tune,  when  a 
particular  assault  is  proved  as  of  a  certain  time. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crow. 

Suit  by  D.  S.  Lacy  against  the  Louisville  &  Nashville  Railroad 
Company.  There  was  judgment  for  plaintiff,  which  was  set 
aside  on  defendant's  motion,  and  plaintiff  appeals.  Transferred' 
from  Court  of  Appeals  under  Acts  1911,  p.  449,  §  6.    Affirmed. 

The  first  count  claims  for  an  assault  and  battery  committed 
on  plaintiff  by  defendant,  through  one  of  its  agents  or  servants 
on  one  of  its  passenger  trains,  who  was  acting  in  the  line  and 
scope  of  his  employment,  but  whose  name  is  to  plaintiff  unknown, 
on,  to  wit,  the  7th  day  of  February,  1913.  The  second  count 
claims  damages  for  a  breach  of  contract  to  safely  carry  plaintiff" 
on,  to  wit,  the  7th  day  of  February,  1913.  The  court  refused,  at 
the  request  of  defendant,  to  instruct  that  no  verdict  can  be  re- 
turned for  plaintiff  for  any  occurrence  other  than  that  claimed  to- 
have  occurred  on  February  3,  1913.     On  direct  examination 
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plaintiff  proved  a  trip  to  Oneonta  and  return  on  February  3d,  and 
that  the  assault  occurred  while  he  was  returning. 

L.  J.  Cox,  for  appellant.  Tillman,  Bradley  &  Morrow, 
and  T.  A.  McFarland,  for  appellee. 

ANDERSON,  C.  J.— (1,  2)  It  is  well  settled  that,  in  a  civil 
action  for  an  assault  and  battery,  the  time  of  the  alleged  assault 
laid  under  a  videlicet  need  not  be  proved  strictly  as  laid;  but, 
when  a  particular  assault  is  proved  as  of  a  certain  time,  it  is 
error  to  permit  a  recovery  for  a  different  assault  at  another  time. 
The  plaintiff's  undisputed  evidence  showed  that  the  assault  was 
committed  on  February  3d,  and  which  was  denied  by  the  defend- 
ant's train  crew  of  that  date.  The  plaintiff's  evidence  did 
not  identify  or  specify  any  particular  conductor  as  having 
assaulted  him,  so  as  to  prevent  the  time  proved  from  be- 
ing of  the  essence  of  the  action,  and  the  defendant  was 
called  upon  to  defend  against  the  assault  so  fixed  by  the  plaintifTs 
evidence,  and  after  the  refutation  of  same  by  the  defendant,  the 
plaintiff  had  no  right  to  catch  the  defendant  unaware,  and  seek 
a  recovery  for  an  assault  of  a  different  time.  The  plaintiffs  only 
evidence  made  the  3d  of  February  the  sole  identification  of  the 
assault,  and  the  defendant  was  called  upon  to  defend  only  against 
an  assault  so  fixed  by  the  plaintiffs  evidence,  and,  after  it  did  so, 
the  instruction  given  as  to  a  recovery  for  a  different  time  de- 
prived the  defendant  of  a  right  to  defend  against  a  charge  other 
than  the  one  proved  by  the  plaintiff,  and  we  are  not  prepared  to 
say  that  the  trial  court  erred  in  granting  the  defendant's  motion 
for  a  new  trial. 

There  is  a  distinction  between  the  right  to  prove  a  time  dif- 
ferent from  the  one  averred  under  a  videlicet  and  the  right  to 
recover  for  an  assault  different  from  the  one  proved  by  the  plain- 
tiff. As  above  set  forth,  had  the  evidence  fixed  the  assault  as 
made  by  a  particular  conductor  or  member  of  a  train  crew,  or 
otherwise  identified  the  same  except  by  the  date,  then  the  date 
would  not  have  necessarily  been  of  the  essence  of  the  action,  and 
the  plaintiff  had  no  right  to  recover  for  a  different  assault — ^that 
is,  an  assault  of  a  different  date. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

Mayfield,  Somerville,  and  Thomas,  JJ.,  concur. 
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Woodmen  of  the  World  v.  McHenry. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  97.) 

1.  Insurance;  Benefit.  Representatimi. — Under  Acts  1911,  p.  700,  §§  8  and 
20,  the  beneficiary  under  a  fraternal  benefit  certificate  could  not  recover, 
unless  the  insured's  alleged  breaches  of  warranty  as  to  his  former  condition 
of  health,  etc.,  were  effectually  waived  by  some  competent  authority. 

2.  Same;  Waiver;  Pleading. — In  such  an  action,  the  allegation  in  the  in- 
sured's replications  that  the  medical  examiner  was  the  insurer's  authorized 
agent  to  investigate  the  applicant's  condition  of  health,  and  to  fill  out  the 
application  blanks  of  persons  applying  for  insurance,  did  not  sufficiently 
aver  any  authority  to  waive  express  conditions  of  the  law  of  the  insurer,  of 
the  stipulations  in  the  application  which  insured  was  bound  to  sign,  but  did 
not,  or  of  the  positive  mandate  of  the  statute,  and  hence,  were  demurrable. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  CROW. 

Action  by  Mrs.  J.  F.  McHenry  against  the  Woodmen  of  the 
World  upon  a  fraternal  benefit  certificate.  Judgment  for  plain- 
tiff and  defendant  appeals.    Reversed  and  remanded. 

C.  H.  RoQUEMORE,  and  E.  T.  Graham,  for  appellant.  Murray 
&  Hanna,  for  appellee. 

McClellan,  J. — The  appellee  prevailed  in  her  action,  which 
is  rested  on  a  policy  of  life  insurance  alleged  to  have  validly 
issued,  on  May  23,  1914,  for  one  year,  on  her  husband's  life,  by 
the  appellant,  a  voluntary  fraternal  benefit  society,  the  correct 
corporate  name  of  which  is  shown  to  be  Sovereign  Camp  of  the 
Woodmen  of  the  World.  The  insured,  J.  F.  McHenry,  died  June 
30,  1914 ;  only  38  days  after  the  date  of  the  policy,  and  45  days 
after  he  had  signed  the  application  for  the  insurance. 

(1)  In  addition  to  the  general  issue  to  the  averments  of  the 
single  count  (numbered  5)  submitted  to  the  jury,  the  defendant 
interposed  its  defense  through  13  pleas.  Pleas  numbered  from 
2  to  11,  inclusive,  assert,  as  a  bar  to  a  recovery  on  the  policy, 
false  representations  or  breaches  of  warranties  by  the  insured, 
viz.,  that  he  had  never  had  or  suffered  from  disease  of  the  kid- 
neys ;  that  he  had  never  suffered  from  shortness  of  breath ;  that 
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he  had  never  had  or  suffered  from  hemorrhoids;  that  he  had 
not,  during  the  preceding  five  years,  consulted  or  been  attended 
by  a  physician  for  any  disease  or  injury;  that  he  had  not  there- 
tofore failed  to  obtain  life  insurance  from  any  life  insurance  com- 
pany. Pleas  13  and  14  assert  that  the  contract  was  unenforce- 
able because  the  applicant  was  not  in  good  health  when  the  certifi- 
cate of  insurance  was  delivered  to  him.  These  defenses  were 
predicated  of  provisions  of  the  laws  of  the  order  and  of  state- 
ments of  the  application  signed  by  the  insured.  The  false  repre- 
sentations or  breaches  of  warranty  relied  on  in  bar  of  a  recovery 
on  the  policy  (''beneficiary  certificate")  were  predicated,  in  some 
of  the  pleas,  upon  these  provisions  contained  in  the  ''beneficiary 
certificate"  sued  on:  "This  certificate  is  issued  and  accepted 
subject  to  all  of  the  conditions  on  the  back  hereof  and  this  certifi- 
cate together  with  the  articles  of  incorporation,  constitution  and 
laws  of  the  Sovereign  Camp  of  the  Woodmen  of  the  World  and 
the  application  for  membership  and  the  medical  examination, 
shall  constitute  the  contract  between  the  order  and  the  member." 

"This  certificate  is  issued  in  consideration  of  the  representa- 
tions, warranties  and  agreements  made  by  the  person  named 
herein  in  his  application  to  become  a  member,"  etc. 

"if  any  of  the  statements  or  declarations  in  said  application 
for  membership  and  upon  the  faith  of  which  this  certificate  was 
issued,  shall  be  found  in  any  respect  untrue,  this  certificate  shall 
be  null  and  void  and  of  no  effect  and  all  moneys  which  have  been 
paid  and  all  rights  and  benefits  which  shall  have  accrued  on  this 
certificate,  shall  be  absolutely  forfeited  without  notice  or  serv- 
ice," and  upon  these  provisions  incorporated  in  the  application 
of  McHenry  to  join  the  order:  "I  hereby  certify,  agree  and 
warrant  that  all  of  the  statements,  representations  and  answers 
in  this  application,  consisting  of  two  pages  as  aforesaid,  are  full, 
complete  and  true,  and  whether  written  by  my  own  hand  or  not, 
I  agree  that  if  any  untrue  statement  or  answer  is  made  by  me  in 
this  application,  or  to  the  examining  physician,  or  any  conceal- 
ment of  facts  in  this  application,  or  to  the  examining  physician, 
intentional  or  otherwise,  then  my  beneficiary  certificate  shall  be- 
come void  and  all  right  of  any  person  or  persons  thereunder  shall 
become  forfeited,"  and  upon  these  questions  and  answers  con- 
tained in  the  application :  "Have  you  now,  or  ever  had  any  disease 
of  the  following  named  organs  or  any  of  the  following  named  dis- 
eases or  symptoms.    That  said  McHenry  answered  said  question. 
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*No/  That  in  said  application  under  the  head  of  'Personal  His- 
tory' the  following  questions  were  asked :  'Have  you  ever  had 
any  disease  of  the  following  named  organs  or  any  of  the  fol- 
lowing named  diseases  or  symptoms*  Shortness  of  Breath,'  to 
which  the  said  McHenry  answered  *No.'  He  was  also  asked  the 
question  if  he  had  ever  had  hemorrhoids  and  answered  that  ques- 
tion, *No/  He  was  also  asked  the  following  question:  'Have 
you  consulted  or  been  attended  by  a  physician  for  any  disease  or 
injury  during  the  past  five  years,'  which  question  he  answered, 
'No.' " 

The  special  replications  (2,  3,  and  5),  addressed,  separately, 
to  all  the  pleas,  to  which  appellant's  demurrers  were  overruled, 
"averred,  in  substance,"  to  quote  the  brief  for  appellee :  "That 
the  insured  was  examined  by  an  authorized  medical  examiner 
[alleged  to  be  the  authorized  agent  of  the  defendant  in  the  prem- 
ises] of  the  defendant  order  for  admission  thereto,  and  that  the 
answers  alleged  in  said  pleas  to  have  been  false,  and  alleged  to 
have  been  either  misrepresentations  or  warranties,  as  to  the  past 
and  present  state  of  health  of  the  applicant,  were  written  into  the 
blank  form  provided  for  such  answers  by  the  medical  examiner, 
without  asking  the  insured  the  questions  to  which  these  answers 
related,  and  that  no  false  answers  of  any  nature  were  given  by 
the  insured  in  securing  the  policy  or  certificate." 

The  demurrers  to  these  special  replications  took  the  objection 
that  their  averments  did  not  disclose  any  authority  or  power  in 
the  medical  examiner  to  make  or  to  effect  waivers  of  the  matters 
asserted  in  pleas  2  to  11,  inclusive.  There  were  no  grounds  of 
demurrer  taking  appropriate,  manifestly  available  objections  to 
the  special  replications  as  answers  to  pleas  13  and  14.  In  the 
General  Act,  approved  April  24,  1911  (Gen.  Acts,  1911,  pp.  700- 
722) ,  entitled  "An  act  for  the  regulation  and  control  of  Fraternal 
Benefit  Societies,"  the  following  provisions,  applicable  to  the 
contract  here  involved,  appear:  "Section  8.  Every  certificate 
issued  by  any  such  society  shall  specify  the  amount  of  benefit 
provided  thereby,  and  shall  provide  that  the  certificate,  the  char- 
ter or  articles  of  incorporation,  or  if  a  voluntary  association,  the 
articles  of  association,  the  constitution  and  laws  of  the  society, 
and  the  application  for  membership  and  medical  examination, 
signed  by  the  applicant,  and  all  amendments  to  each  thereof,  shall 
constitute  the  agreement  between  the  society  and  the  member 
and  copies  of  the  same  certified  by  the  secretary  of  the  society,  or 
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corresponding  officer,  shall  be  received  in  evidence  of  the  terms 
and  conditions  thereof  and  any  changes,  additions  or  amend- 
ments to  said  charter  or  articles  of  incorporation,  or  articles  of 
the  association,  if  a  voluntary  association,  constitution  or  laws 
duly  made  or  enacted  subsequent  to  the  issuance  of  the  benefit 
certificate  shall  bind  the  member  and  his  beneficiary,  and  shall 
govern  and  control  the  agreement  in  all  respects  the  same  as 
though  such  changes,  additions  or  amendments  had  been  made 
prior  to  and  were  enforced  at  the  time  of  the  application  for 
membership/' 

"Section  20.  The  constitution  and  laws  of  the  society  may 
provide  that  no  subordinate  body,  nor  any  of  its  subordinate 
officers  or  members  shall  have  the  power  or  authority  to  waive 
any  of  the  provisions  of  the  laws  and  constitution  of  the  society, 
and  the  same  shall  be  binding  on  the  society  and  each  and  every 
member  thereof  and  on  all  beneficiaries  of  members." 

This  act  expresses  the  positive  public  policy  of  this  state  with 
respect  to  the  insurance  contracts  within  its  purview.  The  pro- 
visions of  the  constitution,  laws,  and  by-laws  of  the  Sovereign 
Camp  of  the  Woodmen  of  the  World  became  and  were  factors  in, 
and  elements  of  the  contract  declared  on  in  this  action;  and  so 
in  consequence  of  the  enactment  cited,  in  connection  with  the 
provisions  of  the  law  of  the  order,  which,  in  turn,  in  addition  to 
the  mandate  of  the  statute  (section  8,  pp.  703,  704,  Gen.  Acts 
1911),  gave  appropriate  effect  to  the  applications,  provisions  and 
requirements.  According  to  the  terms  of  the  contract  here  sued 
on,  there  could  be  no  recovery  by  the  plaintiff  unless  the  matters 
asserted  in  pleas  2  and  11,  inclusive,  were  effectually  waived  by 
some  competent  authority.  In  the  constitution  of  the  order  it  is 
provided :  "No  officers,  employee,  nor  agent  of  the  sovereign 
camp,  or  of  any  camp,  has  the  right,  power  or  authority  to  waive 
any  of  the  conditions  upon  which  beneficiary  certificates  are  is- 
sued, or  to  change,  vary  or  waive  any  of  the  provisions  of  their 
constitution  or  these  laws,  nor  shall  any  custom  on  the  part  of 
any  camp  or  any  number  of  camps  with  or  without  the  knowl- 
edge of  any  sovereign  officer,  have  the  effect  of  so  changing,  mod- 
ifying, waiving  or  foregoing  such  laws  or  requirements.  Each 
and  every  beneficiary  certificate  is  issued  only  upon  the  condi- 
tions stated  in  and  subject  to  the  constitution  and  laws,  then  in 
force  or  thereafter  enacted." 

"(b)  The  constitution  and  laws  of  the  sovereign  camp  of  the 
Woodmen  of  the  World  now  in  force,  or  which  may  hereafter  be 
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enacted,  by-laws  of  the  camp  now  in  force,  or  which  may  be  here- 
after enacted,  the  application  and  certificate  shall  constitute  a 
part  of  the  beneficiary  contract  between  the  order  and  the  mem- 
ber/' 

When  the  above-quoted  provisions  of  section  20  of  the  act  of 
1911  are,  as  they  must  be,  applied  to  the  restriction  upon  the 
power  of  officers,  employees  or  agents  to  waive  the  conditions 
upon  which  beneficiary  certificates  are  issued,  or  to  waive  the 
provisions  of  the  constitution  or  laws  of  the  order,  it  is  clear  that 
no  act  or  omission  of  the  medical  examiner  in  or  about  his  exam- 
ination of  McHenry  could  or  did  operate  to  waive  the  require- 
ments established  by  and  under  the  authority  of  the  order. 

(2)  Under  the  averments  of  pleas  7  to  11,  inclusive,  the  con- 
ditions upon  which  the  beneficiary  certificate  was  issued  to  Mc- 
Henry, as  well  as  the  averred  prescriptions  established  by  the 
laws  of  the  order,  it  was  essential — if  the  concluding  effect  of 
the  averments  of  these  pleas  was  to  be  averted  and  avoided — ^that 
authority  on  the  part  of  the  medical  examiner  to  waive  these  con- 
ditions and  prescriptions  be  averred.  The  allegation  that  the 
examiner  was  the  authorized  agent  of  the  order  to  investigate  the 
applicant's  condition  of  health  and  to  "write  out  the  application 
blanks  of  persons  applying  for  insurance  in  the  defendant  order" 
was  in  no  sufficient  sense  the  averment  of  authority  to  waive 
express  requirements  of  the  laws  of  the  order,  of  the  stipulations 
in  the  application  which  he  was  bound  to  sign  and  did  not,  and  of 
the  positive  mandates  of  the  General  Act  of  1911,  to  which  we 
have  referred.  The  substance,  in  legal  effect,  of  the  averments 
of  the  replication  is  that  the  defendant's  agent,  the  medical  exam- 
iner, was  authorized  to  the  extent  indicated,  and  that  he  did  not 
observe  his  duty  to  his  principal  (as  well  as  to  the  applicant,  we 
may  add)  in  propounding  the  stated  questions  to  the  applicant. 
The  positive  law  of  this  state  (Gen.  Acts,  1911,  ante)  has  inter- 
vened to  preclude  a  waiver  by  such  an  agent.  Its  mandate,  in 
connection  with  the  laws  of  the  order  and  the  provisions  of  the 
application,  must  be  given  appropriate  effect.  The  court  erred 
in  overruling  the  demurrers  to  special  replications  2,  3,  and  5  to 
pleas  7  to  11,  inclusive. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 
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aearman  v.  Cobbs. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  83.) 

1.  Bills  and  Notes;  Complaint. — In  an  action  on  a  note  a  complaint  alle^:- 
ing  the  execution  of  a  note  payable  to  order,  its  transfer  for  value  by  en- 
dorsement before  maturity  in  the  due  course  of  business  by  payee  to  plain- 
tiff's endorser,  who  took  without  knowledge  of  the  existing  defect  or  de- 
fense, the  purchase  of  the  note  by  plaintiff,  and  that  it  was  now  his  proper- 
ty, was  sufficient. 

2.  Same;  General  Issue. — ^Where  the  complaint  negatived  every  defense 
available  to  an  action  on  a  note,  such  defenses  were  raised  by  the  general 
issue  and  special  pleas  would  not  be  good. 

3.  Set  Off;  Pleading;  Sufficiency. — ^Where  the  action  was  on  a  note  a  plea 
of  set  off  alleging  that  the  endorsing  bank  was  indebted  to  the  defendant  for 
money  on  deposit  subject  to  check  at  the  time  the  bank  went  into  the  hands 
of  the  receiver,  and  at  the  time  it  owned  the  note  sued  upon,  was  defective  in 
failing  to  allege  facts  to  show  a  right  of  set  off  against  plaintiff,  or  that  it 
would  be  a  defense  to  an  action  on  the  note  if  brought  by  the  endorser. 

Appeal  from  Lamar  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Assumpsit  by  J.  B.  Cobbs  against  M.  D.  Clearman.  Judgment 
for  plaintiff  and  defendant  appeals.    Affirmed. 

Transferred  from  Court  of  Appeals. 

The  complaint  alleges  that  Clearman  executed  a  promissory 
note  to  John  A.  Cobbs  Mercantile  Company,  payable  to  their 
order  on  the  City  Bank  &  Trust  Company,  Birmingham,  on  Janu- 
ary 1,  1911;  that  said  John  A.  Cobbs  Mercantile  Company  for  a 
valuable  consideration,  and  before  maturity,  transferred  and 
indorsed  said  note  in  due  course  of  business  to  the  Union  Bank  & 
Trust  Company,  without  any  knowledge  on  the  part  of  said 
Union  Bank  &  Trust  Company  of  any  existence  of  any  defect  or 
defense,  and  that  the  said  Union  Bank  &  Trust  Company  was  a 
bona  fide  purchaser  for  value  in  due  course  of  business  of  said 
note  or  instrument.  And  plaintiff  avers  that  said  note  was  pur- 
chased by  him,  and  he  obtained  such  right  and  title  to  the  said 
note  as  the  said  Union  Bank  &  Trust  Company  had  in  and  to  the 
same,  and  the  said  note  is  now  the  property  of  plaintiff.  Plea  6 
sets  up  that  the  Union  Bank  &  Trust  Company  to  whom  the  note 
was  transferred  was  indebted  to  defendant  in  the  sum  of  $700, 
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for  money  he  had  on  deposit  with  said  bank  subject  to  check,  and 
that  this  amount  was  due  him  by  said  bank  at  the  time  it  went 
into  the  hands  of  a  receiver,  and  at  the  time  it  owned  the  note 
sued  on,  which  defendant  offers  to  set  off  a^inst  plaintiff's 
demands.     It  is  unnecessary  to  set  out  the  other  pleas. 

Kelly  &  Young,  for  appellant.  Walter  Nesmith,  for  ap- 
pellee. 

MAYFIELD,  J. — The  action  is  on  a  negotiable  promissory 
note,  and  is  brought  by  an  assignee  thereof,  against  the  maker. 
The  complaint  alleges  facts  to  show  that  plaintiff  was  a  bona  fide 
purchaser  before  maturity  for  value,  and  in  due  course  of  trade. 
The  defendant  attempted  to  set  up  a  number  of  defenses,  set-off, 
fraud,  etc. ;  but  demurrers  were  sustained  to  most  all  the  special 
pleas.  The  trial  resulted  in  verdict  and  judgment  for  the  plain- 
tiff, from  which  judgment  the  defendant  prosecutes  this  appeal. 

There  is  no  bill  of  exceptions,  and  hence  the  only  errors  as- 
signed go  to  the  rulings  of  the  court  in  sustaining  demurrers  to 
special  pleas  and  in  overruling  demurrers  to  the  complaint. 

(1,  2)  The  counts  in  the  complaint  were  not  only  sufficient, 
but  contained  averments,  unnecessary,  but  which  probably  antic- 
ipated defenses  requiring  replications ;  and  the  pleader  therefore 
attempted  to  forestall  these  defenses,  and  to  avoid  replying  there- 
to. Consecjtiently  most  all  the  defenses  attempted  to  be  set  up 
by  special  pleas,  except  that  of  set-off,  were  raised  by  the  general 
issue  to  the  complaint,  under  its  allegations  attempting  to  fore- 
stall the  attempted  special  defenses.  The  order  of  pleading  and 
the  burden  of  proof  in  actions  on  commercial  paper  was  discussed 
at  some  length  in  the  recent  case  of  Elmore  County  Bank  v. 
Avant,  189  Ala.  418,  66  South.  509,  and  the  cases  were  there  re- 
viewed. In  that  case  it  is  said,  after  stating  the  order  of  plead- 
ing: "If,  however,  the  plaintiff  should  allege  in  his  complaint 
the  same  facts  required  to  be  alleged  in  his  replications,  in  the 
way  of  anticipating  the  defense,  then,  of  course,  pleas  like  those 
filed  in  this  case  would  not  be  good,  because  not  an  answer ;  but, 
as  pointed  out  in  the  opinion  quoted,  the  orderly  and  usual  way 
is  by  special  pleas  and  special  replications.  Still,  the  practice  is 
different  in  some  of  the  other  states  as  may  be  seen  by  an  exami- 
nation of  the  text-books  on  the  subject." 

(3)  The  plea  of  set-off,  which  was  numbered  6,  was  defective, 
in  that  it  failed  to  allege  facts  to  show  any  right  of  set-off  against 
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this  plaintiff.  It  attempted  to  show  what  might  be  considered 
as  a  set-off  or  defense  asrainst  plaintiff's  indorser,  but  no  facts 
were  alleged  which  show  any  set-off  against  the  plaintiff,  of  that 
would  be  a  defense  against  the  action  on  the  note,  even  if  the 
suit  had  been  brought  by  the  indorser  instead  of  his  indorsee. 

This  is  an  action  on  a  promissory  note,  and  the  appeal  is  on 
the  record  proper,  as  before  stated;  yet  this  record  shows  that 
the  pleadings  in  the  case  take  up  30  pages  of  the  transcript.  It 
is  difficult  to  see  the  necessity,  or  even  the  propriety,  of  such 
copious  pleadings  in  an  action  on  a  promissory  note,  especially 
when  the  complaint,  as  in  this  case,  negatives  utterly  every  spe- 
cial defense  available  in  an  action  by  an  indorsee  against  the 
maker  of  the  note. 

We  find  no  error  in  the  record  proper,  so  the  judgment  ap- 
pealed from  must  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Wilson  V.  Ratcliff. 

Detinue. 

(Decided  November  23,  1916.    73  South.  84.) 

1.  Action;  Joinder;  Amendment, — Under  the  provisions  of  §§  5329,  5367, 
Code  1907,  it  was  proper  to  allow  a  complaint  in  detinue  to  be  amended  by 
adding  a  count  in  trover. 

2.  Tenancy  in  Common;  Right  of  Action;  Detinue. — ^A  tenant  in  common 
of  a  bale  of  cotton  cannot  maintain  detinue  against  his  co-tenant. 

3.  Same;  Trover. — ^The  possession  of  one  co-tenant  of  a  bale  of  cotton 
VTas  the  possession  of  himself  and  his  co-tenant,  and  he  could  not  be  made  to 
answer  in  trover  unless  he  had  so  disposed  of  the  cotton  as  to  destroy  and 
exclude  the  right  of  his  co-tenant. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  T.  R.  Ratcliff  against  W.  W.  Wilson  in  detinue  for 
an  undivided  half  interest  in  one  bale  of  cotton,  and  the  seed 
therefrom,  and  an  undivided  half  interest  in  600  pounds  of  seed 
cotton.    The  court  permitted  an  amendment  by  allowing    plain- 
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tiff  to  add  a  count  in  trover  for  the  conversion  of  said  cotton. 
Judgment  for  plaintiff  and  defendant  appeals.  Reversed  an4 
remanded. 

Transferred  from  the  Court  of  Appeals. 

D.  ISBELL,  for  appellant.    John  A.  LusK  &  Son,  for  appellee. 

SAYRE,  J. —  (1)  There  can  be  no  doubt  about  the  correct- 
ness of  the  court's  ruling  in  allowing  the  complaint  in  detinue  to 
be  amended  by  the  addition  of  a  count  in  trover. — Code,  §§  5329, 
5367. 

(2,  3)  The  verdict  and  judgment  did  not  aptly  respond  to  the 
count  in  detinue.  They  will  be  referred  to  the  count  in  trover. 
Plaintiff  and  defendant  were  tenants  in  common  of  the  bale  of 
cotton  in  controversy.  That  plaintiff  could  not  maintain  detinue 
is  conceded.  Under  the  evidence  found  in  the  record  defendant 
was  entitled  to  the  general  charge  on  the  trover  count  as  well. 
Defendant's  act  in  warning  plaintiff  and  his  family  not  to  come 
upon  the  premises,  where  the  cotton  in  dispute  was  then  unpicked 
in  the  field,  might  have  required  a  submission  of  the  issues  as  to 
defendant's  alleged  conversion  as  against  his  cotenant,  but  for 
the  undisputed  fact  that  subsequently  plaintiff  and  his  family 
went  upon  the  place  with  defendant's  consent,  picked  the  cotton, 
and  stored  it  in  the  house  where  they  had  lived  as  tenants  under 
defendant.  What  defendant  afterwards  did  was  to  carry  the  cot- 
ton to  the  gin  and  leave  it,  with  instructions  that  it  was  to  be 
ginned  and  held  until  he  and  plaintiff  had  a  settlement.  From 
this  evidence  the  jury  should  not  have  been  allowed  to  draw  the 
inference  that  defendant,  as  against  his  cotenant,  the  plaintiff, 
had  converted  the  cotton.  Defendant's  possession  was  the  pos- 
session of  both  himself  and  plaintiff,  and  he  could  not  be  held  to 
answer  in  trover  unless  he  had  so  disposed  of  the  cotton  as  to 
exclude  and  destroy  the  right  of  his  cotenant. — Allen  v.  Harper, 
26  Ala.  686;  Moore  v.  Walker,  124  Ala.  201,  26  South.  984.  We 
do  not  find  any  evidence  authorizing  a  finding  against  defendant 
under  this  law  and  he  should  have  had  the  charge  requested. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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Cobb  V.  Morrison,  et  ol. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  42.) 

1.  Bond;  Actkm  on;  Supersedeas. — ^Where  a  bill  in  chancery  was  filed  to 
redeem  land  sold  under  a  deed  of  trust,  and  there  was  a  decree  allowing 
redemption  and  fixing:  the  amount  thereof,  and  the  respondent  therein  ap- 
pealed, giving  a  supersedeas  bond  conditioned  that  if  said  appellant  should 
fail  in  said  appeal,  and  should  pay  any  judgment  rendered  by  the  Supreme 
Court,  the  obligation  was  to  be  void,  and  the  Supreme  Court  adjudged  the 
decree  erroneous  in  part  and  corrected  it  by  allowing  a  larger  amount  for 
redemption,  and  as  corrected  the  decree  was  affirmed,  the  respondents  suc- 
cessfully impeached  the  correctness  of  the  decree  in  a  substantial  i>articular, 
and  hence,  did  not  fail  in  said  appeal  so  as  to  constitute  a  breach  of  the  bond. 

2.  Same;  Wrongful  AppeaL — Under  a  supersedeas  bond  conditioned  to 
pay  the  judgment  that  the  Supreme  Court  might  render,  and  all  such  costs 
and  damages  as  any  party  aggrieved  might  sustain  by  reason  of  the  wrong- 
ful appeal,  an  appeal  which  did  not  reverse  the  judgmnt  or  discover  and  cor- 
rect some  error  of  judgnnent  materially  prejudicial  to  the  appelant  was  a 
wrongful  appeal;  but  an  appeal  which  does  discover  and  correct  such  an 
error  is  not  a  wrongful  appeal. 

Appeal  from  Cherokee  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  L.  J.  Cobb,  Register  in  Chancery,  for  the  use  of 
R.  L.  Formby,  against  G.  F.  Morrison  and  others,  for  damages 
for  the  breach  of  a  supersedeas  bond.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

The  condition  of  the  bond  is  that,  if  the  respondent  shall  fail 
in  said  appeal,  and  shall  pay  such  judgment  as  the  Supreme  Court 
may  render  in  the  premises  and  all  such  costs  and  damages  as 
any  party  aggrieved  may  sustain  by  reason  of  the  wrongful  ap- 
peal and  suspension  of  the  execution  of  said  decree,  then  this 
obligation  to  be  null  and  void.  The  breach  alleged  is  that  re- 
spondent has  failed  in  said  appeal. 

The  appellant,  Formby,  filed  his  bill  in  chancery  for  the  re- 
demption of  certain  lands  sold  under  a  deed  of  trust.  The  decree 
of  the  chancery  court  allowed  the  redemption  sought  and  fixed 
the  amount  to  be  paid  to  Morrison,  the  defendant  here,  at  $633.18. 
In  so  determining  this  amount,  the  chancellor  allowed  the  statu- 
tory 10  per  cent,  on  the  mortgage  indebtedness  only  to  the  date  of 
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the  filing  of  the  bill  for  redemption,  and  not  down  to  the  date  of 
the  final  decree ;  the  difference  being  $153  in  favor  of  complain- 
ant. From  this  decree  Formby  appeals,  and  the  Supreme  Court 
affirmed  the  decree  in  all  respects  except  that  it  was  held  errone- 
ous in  limiting  the  rate  of  10  per  cent,  to  the  period  before  the 
filing  of  the  bill,  and  the  decree  was  corrected  in  this  particular, 
and  the  statutory  interest  was  allowed  down  to  the  date  of  the 
final  decree,  and  as  thus  corrected  the  decree  was  affirmed,  and 
a  judgment  for  cost  was  entered  against  appellant  and  his  bonds- 
men. These  facts  are  shown  by  the  pleading,  and  the  only  errors 
assigned  are  upon  overruling  plaintiff's  demurrer  to  defendant's 
special  pleas  2  and  3. 

Knox,  Acker,  Dixon  &  Sterne,  and  T.  Ben  Kerr,  for  appel- 
lant. Hugh  White,  Goodhue  &  Brindley,  and  Hugh  Reid,  for 
appellee. 

SOMERVILLE,  J.— (1)  The  only  question  raised  by  the 
pleadings  is  whether  the  defendants  herein  "failed"  in  their  ap- 
peal from  the  chancery  decree,  the  execution  of  which  they  super- 
seded by  giving  the  bond  here  sued  on.  If  defendants  did  not 
"fail"  in  the  appeal,  they  did  not  breach  the  condition  of  the 
bond,  and  are  not  liable  for  the  hurt  that  plaintiff  suffered  by 
reason  of  the  appeal.  On  that  appeal  this  court  said:  "The 
decree  appealed  from  is  affected  with  error,  as  separately  as- 
signed by  Morrison,  in  that  the  court  did  not  allow  Morrison  the 
legal  rate  of  interest  upon  the  principal  sum  to  be  paid  to  effect 
redemption.  ♦  ♦  ♦  The  decree  is  affirmed  in  all  respects, 
except  that  it  will  be  corrected  so  as  to  include  in  the  sum  re- 
quired of  Formby  to  redeem  interest  at  the  legal  rate  from  the 
date  of  the  filing  of  the  bill  to  the  date  of  the  decree  confirming 
the  report  of  the  register.  The  decree  is  corrected,  as  indicated, 
and,  as  corrected,  is  affirmed." — Morrison  v.  Formby,  191  Ala. 
105,  67  South.  668. 

The  opinion  and  judgment  of  the  Supreme  Court  on  the  ap- 
peal conclusively  show  that  a  substantial  and  material  error  was 
committed  by  the  chancery  court,  whereby  the  complainant  was 
allowed  to  redeem  the  land  by  the  payment  of  more  than  $150  less 
than  the  amount  required  by  law  for  that  purpose.  Until  the 
legal  amount  was  paid  in  full  the  respondent  was  entitled  to 
hold  the  land,  and  complainant  had  no  right  to  its  redemption 
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and  enjojmfient.  In  the  face  of  the  decree  rendered,  the  respond- 
ent could  enforce  his  rights  in  the  premises  only  by  an  appeal 
from  that  decree,  and  its  correction  by  the  appellate  court. 

We  think  it  is  too  clear  for  serious  controversy  that  Morrison 
and  his  bondsmen  did  not  "fail  in  said  appeal."  On  the  contrary, 
they  successfully  impeached  the  correctness  of  the  decree  in  a 
substantial  particular,  and  secured  the  correction  of  the  error. 
Whether  for  partial  error  a  chancery  decree  is  upon  appeal  cor- 
rected and  affirmed,  or  reversed  and  rendered,  is  but  a  matter  of 
form,  and  the  choice  is  usually  dictated  by  considerations  of  col- 
lateral convenience  or  policy.  Certainly  such  a  choice  cannot 
determine,  and  is  not  intended  to  determine,  the  rightfulness  or 
the  wrongfulness  of  the  appeal. 

It  will  be  noted  that  the  obligation  of  the  bond  here  exhibited 
is  twofold,  viz,  to  pay:  (1)  Such  judgment  as  the  Supreme 
Court  may  render  in  the  premises;  and  (2)  all  such  costs  and 
damages  as  any  party  aggrieved  may  sustain  by  reason  of  the 
wrongful  appeal  and  suspension  of  the  judgment.  The  first 
obligation  is  absolute.  The  second  is  dependent  upon  the 
wrongfulness  of  the  appeal. 

(2)  An  appeal  which  does  not  reverse  the  judgment  or  dis- 
cover and  correct  some  error  of  judgment  materially  prejudicial 
to  the  appellant  is  a  "wrongful  appeal ;"  and,  necessarily,  an  ap- 
peal which  does  discover  and  correct  such  an  error  is  not  wrong- 
ful. In  either  case  the  quality  of  the  appeal  is  conclusively  de- 
termined by  the  judgment  of  the  appellate  court,  either  by 
unqualified  affirmance,  on  the  one  hand,  or  by  reversal,  or  affirm- 
ance with  substantial  correction,  on  the  other. 

The  contention  of  appellant  that  an  appeal  fails,  and  is  there- 
fore wrongful,  unless  it  results  in  a  technical  reversal  of  the 
entire  decree,  cannot  be  sustained  either  upon  reason  or  author- 
ity. Indeed,  in  a  case  like  this,  it  might  result  in  the  practical 
denial  of  the  right  of  appeal,  since  it  might  be  incumbered  by 
liabilities  which  would  exceed  the  value  of  the  interests  sought 
to  be  protected. 

The  judgment  and  opinion  of  the  Supreme  Court  of  the  Uni- 
ted States  in  the  case  of  Crane  v.  Buckley,  203  U.  S.  441,  Sup.  Ct. 
56,  51  L.  Ed.  260,  is  in  line  with  our  conclusion,  and  would  ^one 
be  ample  authority  therefore.  In  accord,  also,  is  Heinlen  v. 
Beans,  71  Cal.  295,  12  Pac.  167,  holding  that  an  affirmance,  to 
constitute  a  breach  of  a  supersedeas  bond,  must  be  an  aflfirmance 
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of  the  judgment  "as  rendered  by  the  court  below,"  and  not  as 
modified  on  appeal. 

The  authorities  cited  by  appellant  are  not  in  point.  Hopkins 
V.  Orr,  124  U.  S.  510,  8  Sup.  Ct.  590,  31  L.  Ed.  523,  and  other 
cases,  simply  hold  that  modifications  of  the  judgment  appealed 
from  do  not  prevent  the  appellate  court  from  rendering  the 
judgment  against  the  sureties  in  the  supersedeas  bond — ^a  result 
in  accord  with  one  of  the  primary  obligations  of  the  bond,  viz.  to 
pay  such  judgment  as  the  appellate  court  may  render  in  the 
premises. 

Rehm  v.  HcUverson,  197  111.  378,  64  N.  E.  388,  was  an  action 
on  a  supersedeas  bond  given  on  appeal  from  the  judgment  of  a 
justice  of  the  peace  in  forcible  detainer.  The  judgment  appealed 
from  was  for  the  plaintiff  for  the  entire  building,  and  on  appeal 
in  the  circuit  court  the  judgment  was  only  for  the  first  floor  and 
one-half  of  the  basement.  As  the  defendant  by  his  supersedeas 
wrongfully  withheld  possession  of  a  physically  distinct  part  of 
the  premises  from  the  plaintiff,  and  as  to  such  distinct  part  failed 
to  vindicate  his  possession,  the  Illinois  court  held,  and  properly 
so,  it  would  seem,  that  as  to  that  distinct  part  of  the  premises 
the  defendant  had  not  ''prosecuted  his  appeal  with  effect,"  and 
that  the  bondsmen  were  liable  to  the  plaintiff  for  damage  result- 
ing from  its  wrongful  withholding. 

Such  a  question,  however,  is  not  before  us  now.  The  instant 
case  is  obviously  different,  in  that  the  subject-matter  of  the 
rights  in  conflict  was  not  separable,  and  Formby  was  entitled  to 
possession  of  the  entire  premises  until  the  entire  redemption 
money  was  paid  as  prescribed  by  law.  The  error  in  the  decree 
affected  the  entire  subject-matter  of  the  suit,  and  the  appeal  was 
not  wrongful,  either  in  whole  or  in  part. 

Appellant  cites  also  our  own  case  of  Babcock  v.  Carter,  117 
Ala.  575,  23  South.  487,  67  Ann.  St.  Rep.  193,  and  lays  much 
stress  upon  the  following  language  found  in  the  opinion :  "The 
purpose  of  the  appeal  was  the  reversal  of  the  judgment  rendered 
by  the  circuit  court,  and  the  reversal  was  the  effect  to  which  the 
principal  was  bound  to  prosecute  the  appeal ;  otherwise  the  con- 
dition of  the  bond  was  broken  and  the  liability  of  the  parties  upon 
it  was  free  from  all  contingency." 

As  applied  to  the  judgment  there  involved — ^a  judgment  of  a 
circuit  court,  single  and  not  correctible  for  error  except  by  re- 
versal in  toto — the  language  quoted  was,  of  course,  correct,  but 
it  is  by  no  means  opposed  to  our  conclusion  in  the  instant  case. 
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The  trial  court  did  not  err  in  overruling  the  demurrers  to  the 
special  pleas,  and  the  judgment  will  be  affirmed. 
Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 


Gty  of  Birminghaiii  v.  Midler. 

Injury  from  Defective  Street. 

(Decided  November  23,  1916.    73  South.  30.) 

1.  Appeal  and  Error;  Objection  Below;  Demurrer. — ^Where  the'  record 
does  not  show  any  demurrer  interposed  to  counts  of  the  complaint  in  the 
court  below,  this  court  cannot  review  the  sufficiency  of  such  count  as  upon 
demurrer. 

2.  Municipal  Corporation;  Injuries  to  Pedestrians;  Parties;  Mnd^, — 

Under  §  1274,  Code  1907,  the  objection  that  plaintiff  failed  to  join  in  the  suit 
a  person  claimed  to  be  jointly  liable  with  the  city  is  properlv  presented  by 
motion  from  defendant  at  the  conclusion  of  the  case,  and  after  i)roof  con- 
necting such  third  party  with  the  cause  of  the  action,  that  plaintiff  be  non 
suited  for  faUure  to  join  such  party. 

3.  Appeal  and  Error;  Harmless  Error;  Pleadfaig. — ^Where  it  clearly  ap- 
peared that  defendant  received  under  another  plea  the  full  benefit  of  the 
legal  effect  of  the  plea  to  which  demurrer  was  sustained,  the  sustaining  of 
the  demurrer  to  the  plea  was  harmless. 

4.  Same;  Instruction. — ^Where  plaintiff  had  made  out  a  prima  facie  case, 
an  instruction  asserting  that  the  burden  rested  on  defendant  to  prove  to  the 
reasonable  satisfaction  of  the  jury  the  material  averments  of  a  plea  of  con- 
tributory negligence  was  not  harmful. 

5.  Municipal   Corporation;   Defective  Street;   Notice;  Jury  Qaertion. — 

Under  the  evidence  in  this  case  it  was  a  question  for  the  jury  as  to  whether 
the  municipality  had  constructive  notice  of  a  hole  in  a  bridge  dangerous  to 
pedestrians,  the  evidence  showing  that  the  hole  had  been  allowed  to  remain 
m  the  bridge  for  two  days. 

6.  Same. — Under  §  1273,  Code  1907,  notice  to  the  street  commissioners 
charged  with  the  duty  of  looking  after  the  city  streets,  is  notice  to  the  mu- 
nicipality, and  a  sufficient  compliance  with  the  statute. 

7.  Charge  <rf  Court;  Covered  by  Those  Given. — ^It  is  not  error  to  refuse 
requested  charges  which  are  substantially  covered  by  instructions  g^iven. 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  John  H.  Miller. 

Suit  by  Mrs.  Harry  MuIIer  against  the  City  of  Birmingham. 
From  judgment  for  plaintiff,  defendant  appeals.    Transferred 
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from  Court  of  Appeals  under  Acts  1911,  p.  449,  §  6.    Affirmed. 

Suit  by  appellee  against  appellant  for  recovery  of  damages, 
sustained  by  her,  as  the  result  of  stepping  into  a  hole  in  a  bridge 
at  the  intersection  of  Cleveland  and  Tate  avenues,  which  are  pub- 
lic thoroughfares  in  the  city  of  Birmingham ;  the  said  bridge  hav- 
ing been  constructed  and  being  then  maintained  by  the  city  of  Bir- 
mingham. The  proof  shows  that  the  bridge  was  used  by  the 
public  generally,  by  both  pedestrians  and  vehicles  of  various 
kinds,  there  being  no  sidewalk  at  this  particular  place.  Some  of 
the  evidence  tended  to  show  that  there  was  a  good  deal  of  traffic 
on  the  bridge,  which  was  located  some  distance  from  the  heart  of 
the  city. 

Plaintiff  received  her  injuries  on  the  evening  of  June  11, 1913, 
about  8  o'clock.  She  testified  that  she  had  no  knowledge  of  the 
hole  in  the  bridge,  that  no  warning  was  given  as  to  such  danger. 
She  also  testified'  as  to  her  injuries,  but  no  question  arises  upon 
this  phase  of  the  case.  There  was  evidence  tending  to  show  that 
the  office  of  the  Birmingham  street  commissioner  was  notified  of 
the  defect  in  the  bridge  two  days  before  plaintiff  received  her 
injuries,  and  there  was  evidence  to  show  personal  knowledge  of 
the  defect  by  the  street  commissioner's  assistant,  and  that  the 
commissioner  himself  was  notified  of  it,  all  some  time  before  the 
injury.  There  was  evidence,  also,  to  the  effect  that  said  bridge 
had  been  maintained  by  the  city  at  this  crossing  for  a  year  or 
more. 

Evidence  for  defendant  tended  to  show  that  this  hole  was 
caused  by  the  passage  over  the  bridge  of  an  automobile  truck 
on  the  morning  of  June  10th,  when  the  rear  wheel  of  the  truck 
ran  over  a  piece  of  brick  lying  on  the  bridge.  Witnesses  for 
defendant,  who  claimed  to  have  seen  the  truck  pass  and  to  have 
discovered  the  hole  in  the  bridge  immediately  afterwards,  testi- 
fied that  they  notified  the  street  commissioner's  office,  and  that 
one  of  them  placed  some  brush  in  the  hole  in  the' bridge.  These 
witnesses  also  insisted  that  they  notified  plaintiff  of  the  defect 
in  the  bridge  some  time  before  she  attempted  to  cross  it,  and 
that  she  afterwards  stated  she  had  forgotten  about  it.  The  evi- 
dence further  tended  to  show  that  the  auto  truck  belonged  to  the 
Birmingham  Coca-Cola  Bottling  Company,  and  was  on  its  way 
back  from  Bessemer,  loaded  with  cases  of  empty  bottles,  and  that 
this  same  truck,  with  similar  loads,  had  for  some  time  been  ac- 
customed to  cross  this  bridge.    The  driver  of  the  truck  intro- 
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duced  by  defendant,  testified  that  he  crossed  the  bridge  on  the 
morning  of  June  10th,  that  he  had  been  making  twQ  trips  daily 
over  that  bridge  with  practically  the  same  kind  of  load,  that  he 
was  an  experienced  driver  and  was  driving  at  his  usual  rate,  and 
had  no  knowledge  of  having  caused  the  hole  in  the  bridge.  There 
was  no  evidence  showing  negligence  on  the  part  of  said  driver. 

Defendant  pleaded  the  general  issue,  and  contributory  negli- 
gence, and  also  filed  a  plea  to  the  effect  that  the  Birmingham 
Coca-Cola  Bottling  Company  was  jointly  liable  with  the  city,  and 
a  necessary  party  defendant,  but  had  not  been  sued.  Demurrer 
to  this  plea  was  sustained.  Demurrers  to  pleas  of  contributory 
negligence  3  and  4  also  were  sustained,  but  plea  5  was  held  suf- 
ficient. All  counts  of  the  complaint  except  7  and  8  were  with- 
drawn. The  cause  was  therefore  tried  on  these  counts,  and  on 
the  general  issue  and  the  plea  of  contributory  negligence.  Upon 
the  conclusion  of  the  case  defendant  moved  that  plaintiff  be  non- 
suited for  the  failure  to  make  the  Birmingham  Coca-Cola  Bot- 
tling Company  a  party  defendant.  This  motion  was  overruled. 
Due  presentation  to  the  city  commissioners  of  the  claim  here 
sued  on  is  not  questioned.  There  was  judgment  for  the  plaintiff 
and  defendant  appeals. 

RoMAiNE  Boyd,  and  M.  M.  Ullman,  for  appellant.  Samuel 
B.  Stern,  for  appellee. 

GARDNER,  J. — much  of  the  argument  of  appellant's  counsel 
is  addressed  to  the  sufficiency  of  counts  7  and  8  as  against  de- 
murrers interposed  thereto.  These  counts  were  added  to  the 
complaint  by  amendment.  A  careful  examination  of  the  record 
fails  to  disclose  any  demurrers  interposed  to  said  counts.  We 
are  therefore  not  in  a  position  to  review  any  such  ruling,  and 
are  not  called  upon  to  pass  upon  the  sufficiency  of  said  counts ; 
but  we  cite  without  comment  a  few  of  our  cases  bearing  some- 
what upon  the  question  argued :  City  of  Anniston  v.  Ivey,  151 
Ala.  392,  44  South.  48 ;  Lord  v.  City  of  Mobile,  113  Ala.  360,  21 
South.  S66;  Ensley  v.  Smith,  165  Ala.  387,  51  South.  343;  City  of 
Birmingham  v.  Poole,  169  Ala.  177,  52  South.  937;  City  of  B'ham 
V.  Crane,  175  Ala.  90,  56  South.  723;  City  of  Montgomery  v. 
Wyche,  169  Ala.  189,  53  South.  786;  City  of  HuntsvUle  v.  Phil- 
lips, 191  Ala.  524,  67  South.  664;  Ex  parte  Whaley,  188  Ala.  381, 
66  South.  146. 
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Defendant  in  plea  2,  demurrer  to  which  was  sustained,  al- 
leged that  the  Birmingham  Coca-Cola  Company  was  jointly 
liable,  but  was  not  made  a  party  to  the  suit,  thereby  attempting 
to  invoke  the  protection  of  Code,  §  1274.  It  is  unnecessary  to 
pass  upon  this  ruling  of  the  court,  further  than  to  state  that  at 
the  conclusion  of  the  case  the  defendant  recognized  the  inappro- 
priateness  of  the  method  employed  for  presenting  this  question, 
by  moving  that  plaintiff  be  nonsuited  for  failure  to  make  said 
company  a  party  defendant.  That  such  a  motion  is  the  proper 
way  to  present  the  question  was  decided  by  this  court  in  Ex  parte 
Whaley,  supra. 

(2)  Defendant  offered  proof  to  show  facts  and  circumstances 
connecting  the  Birmingham  Coca-Cola  Company  with  the  injury 
to  the  bridge,  and  at  the  conclusion  of  the  evidence  offered  the 
motion  referred  to.  This  properly  presents  the  question.  On 
careful  examination  of  the  record,  however,  we  conclude  that  it 
fails  to  disclose  any  such  evidence  as  would  warrant  a  reasonable 
inference  that  said  company  was  in  anywise  negligent. — Section 
1274,  supra,  expressly  provides  that :  "No  person  shall  be  sued 
jointly  with  the  city  or  town  who  would  not  be  liable  separately, 
irrespective  of  this  provision." 

This  section  received  comment  in  the  case  of  City  of  Birming- 
ham V.  Carle,  191  Ala.  539,  68  South.  22,  L.  R.  A.  1915F,  797.  The 
evidence  failed  to  disclose  any  liability  on  the  part  of  said  Coca- 
Cola  Company.  There  was  therefore  no  error  in  overruling  the 
motion  for  a  nonsuit. 

(3)  The  contributory  negligence  relied  upon  by  defendant  in 
defense  to  plaintiff's  suit  was  set  out  in  plea  5,  which  plea  was 
in  substance  the  same  as  3  and  4 — mere  knowledge  or  informa- 
tion on  the  part  of  plaintiff  of  the  defect  in  the  bridge,  and  her 
negligent  failure  to  exercise  due  care  to  avoid  stepping  into  the 
hole  while  crossing  the  bridge.  While  the  sufficiency  of  pleas  3 
and  4  as  pleas  of  contributory  negligence,  under  the  rules  of  this 
court,  may  be  doubted  (Evans  v.  Ala.'Ga.  Syrup  Co.,  175  Ala.  85, 
56  South.  529),  yet  it  is  unnecessary  to  enter  into  a  consideration 
of  the  same,  for  the  reason  that  the  evidence  offered  on  the  trial, 
as  well  as  the  oral  charge  of  the  court,  clearly  disclosed  that  the 
defendant  received  under  plea  No.  5  the  full  benefit  of  the  legal 
effect  of  pleas  3  and  4.  Reversible  error,  therefore,  is  not  here 
shown. 

(4)  That  plaintiff  had  made  out  her  prima  facie  case  cannot 
be  questioned.    We  therefore  find  nothing  in  the  giving  of  the 
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one  charge  requested  which  would  justify  a  reversal  of  the  cause. 
The  charge  asserts  no  incorrect  proposition  of  law,  but  merely 
that  the  burden  rests  upon  the  defendant  to  prove  to  the  reason- 
able satisfaction  of  the  jury  the  material  averments  of  the  plea 
of  contributory  negligence. — City  of  Montgomery  v.  Wyche, 
supra. 

(5)  It  is  insisted  that  count  7  rested  for  recovery  upon  the 
defendant's  permitting  the  defect  to  remain  in  the  bridge  for  the 
space  of  two  days,  whereas,  as  a  matter  of  law,  such  length  of 
time  was  not  unreasonable  under  all  the  circumstances.  The 
question  of  constructive  notice  is  generally  one  for  the  jury. — 
McKee  v.  City  of  New  York,  135  App.  Div.  829, 120  N.  Y.  Supp. 
149.  We  are  persuaded,  on  examination  of  the  evidence,  that 
there  is  nothing  here  to  take  the  case  without  the  general  rule. 
The  cases  relied  upon  by  appellant  (City  of  Warsaw  v,  Dunlap, 
112  Ind.  576,  11  N.  E.  623,  14  N.  E.  568;  McKee  v.  City  of  New 
York,  supra)  are  not  at  all  analogous  to  the  case  here  presented. 
The  affirmative  charge  was  therefore  properly  refused  as  to 
count  7. 

(6)  The  eighth  count  alleged  that  the  defendant  negligently 
permitted  the  hole  to  remain  in  the  bridge  for  an  unreasonable 
length  of  time,  to  wit,  two  days,  after  having  received  notice  of 
said  defect.  The  argument  is  made  that  the  defect  here  in  ques- 
tion was  caused  by  a  stranger,  one  in  no  manner  connected  with 
the  defendant ;  that  this  count  came  within  the  provision  of  sec- 
tion 1273  of  the  Code,  touching  the  liability  of  a  city  for  failure 
to  remedy  defects  in  "streets,  alleys,  public  ways,  or  buildings 
after  the  same  had  been  called  to  the  attention  of  the  council," 
and  that  the  notice  alleged  should  have  been  given  to  the  council 
(that  is,  to  the  governing  body  of  the  city) ,  and  that  notice  to  an 
agent  of  the  municipality  would  be  insufficient,  even  though  the 
duties  of  such  agent  pertained  to  such  matters. 

The  question  seems  to  have  been  given  no  specific  treatment 
in  the  cases  heretofore  decided.  Language  similar  to  that  above 
quoted  is  shown  to  have  been  used  in  the  charter  of  the  city  of 
Montgomery,  as  disclosed  by  the  case  of  City  of  Montgomery  v. 
Comer,  155  Ala.  422,  46  South.  761,  21  L.  R.  A.  (N.  S.)  951.  In 
the  case  of  City  of  Bessemer  v.  Whaley,  187  Ala.  525,  65  South. 
542,  it  was  said  that  the  duty  to  keep  streets  in  repair  is  a  cor- 
porate, rather  than  a  public,  duty,  which  is  discharged  by  a  gov- 
erning agency  of  the  state.    The  general  rule,  of  course,  is  that 
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notice  to  the  agent,  as  to  ntiatters  within  the  line  and  scope  of  his 
authority,  is  notice  to  the  principal. — Birmingham  Tr.  &  Sav.  Co. 
V.  Louisiana  Bank,  99  Ala.  379,  13  South.  112,  20  L.  R.  A.  600. 
In  section  2810,  6  McQuillin  on  Municipal  Corporations,  is  the 
following :  "The  rule  is  that  the  knowledge,  or  means  of  knowl- 
edge, of  an  officer  of  a  municipality  will  be  imputed  to  the  mu- 
nicipality, where  such  officer  is  in  charge  of  the  streets,  or  is 
charged  with  the  duty  to  make  repairs  or  remedy  defects,  or  it  is 
his  duty  to  report  the  matter  to  some  officer  with  authority  to 
act." 

Many  cases  are  cited  in  the  note. 

To  accede  to  the  argument  of  appellant's  counsel,  in  constru- 
ing the  language,  "after  the  same  had  been  called  to  the  attention 
of  the  council,"  etc.,  would  lead  to  the  result  that  it  would  have  to 
be  shown  that  the  council,  as  a  body  or  in  its  official  capacity 
as  such,  had  had  its  attention  directed  to  the  defect — indeed, 
would  lead  to  absurd  results.  We  construe  the  language  as 
merely  requiring  that  the  attention  of  the  municipality  be  di- 
rected thereto,  and  hold  that  in  the  instant  case  notice  to  the 
street  commissioner,  charged  with  the  duty  of  looking  after  the 
city  streets,  was  notice  to  the  municipality  and  a  sufficient  com- 
pliance with  the  above-quoted  Code  provision.  There  was  there- 
fore no  error  in  refusing  the  affirmative  charge  as  to  the  eighth 
count  of  the  complaint. 

(7)  On  a  careful  examination  of  the  charges  on  the  refusal 
of  which  are  based  assignments  of  error  13,  14,  and  15,  we  are 
of  the  opinion  that  the  substance  of  said  charges  was  embraced  in 
charges  1,  2,  and  3  given  at  defendant's  request,  and  it  is  there- 
fore unnecessary  to  pass  upon  their  sufficiency  or  the  action  of 
the  court  in  reference  thereto. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  of 
the  court  below  will  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 
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Perolio,  et  al.  v.  Doe,  ex  dent.  Woodward  Iron  Co. 

Efjeetmciit. 
(Decided  November  16,  1916.    78  South.  197.) 

1.  Ejectment;  Plea;  Not  Guilty. — Where  the  action  is  common  law  ejects 
ment,  the  plea  of  not  gpilty  is  the  equivalent  of  the  consent  rule,  requiring 
defendant,  as  a  condition  to  controverting  the  lessor's  title,  to  admit  the 
truth  of  the  fictitious  averment  of  lease,  entry  and  ouster. 

2.  Appeal  and  Error;  Presumption;  Record. — ^Where  the  record  of  a  cer- 
tain trial  was  introduced  in  evidence,  but  the  bill  of  exceptions  failed  to  set 
it  out,  the  appellate  court  will  indulge  presumptions  necessary  to  support 
the  action  of  the  trial  court  in  overruling  objections  to  the  introduction  of 
such  record. 

3.  Ejectment;  Common  Title. — ^Where  both  parties  in  ejectment  claim 
from  a  common  source  of  title,  neither  party  can  deny  the  title  of  the  com- 
mon source,  nor  need  title  be  traced  beyond  such  common  source. 

4.  Judgment;  Concluaveness;  Collateral  Attack. — ^After  twenty  years  a 
judgment  in  a  suit  to  enforce  a  vendor's  lien  is  not  open  to  collateral  attack 
for  fraud  and  collusion  by  persons  claiming  under  the  alleged  actor  of  the 
fraud. 

5.  Judgment;  Admissibility. — A  record  and  proceeding  in  a  former  ac- 
tion involving  foreclosure  of  a  vendor's  lien  upon  the  land  involved  in  the 
ejectment  suit,  are  admissible  in  evidence  in  the  ejectment  suit. 

6.  Ejectment;  Title. — ^Where  the  common  ancestor  was  in  possession  un- 
der claim  of  title,  and  plaintiff's  ancestor  acquired  the  right  of  such  common 
ancestor  under  a  suit  to  enforce  a  vendor's  lien,  such  tiQe  was  sufficient  to 
support  common  law  ejectment  as  against  defendants  claiming  under  the 
same  common  ancestor,  until  they  showed  a  better  right. 

7.  Adverse  Possession;  Color. — In  the  absence  of  color  of  title  one  claim- 
ing property  by  adverse  possession  must  show  actual  possession,  since  a 
mere  trespasser  can  acquire  title  to  that  portion  of  the  realty  only  which  he 
actually  occupies. 

8.  Same;  Evidence. — The  evidence  examined  and  held  not  sufficient  to 
show  adverse  possession  of  the  land  for  ten  years. 

9.  Ejectment;  Presumption. — ^Where  several  demises  of  the  land  are  laid 
in  the  complaint,  each  lessor  is  presumed  to  have  consented  to  the  action, 
and  to  the  use  of  his  or  her  title  by  the  nominal  plaintiff. 

10.  Same;  Burden  of  Proof. — ^In  common  law  ejectment  plaintiff's  right  of 
recovery  is  dependnt  on  a  legal  title  in  a  person  in  whom  the  demise  is  laid, 
and  is  not  defeated  by  proof  that  defendant  was  in  adverse  possession  of  the 
land  at  the  time  another  person  in  whom  a  demise  was  laid,  conveyed  to 
plaintiff. 

11.  Evidence;  Declaration* — It  was  not  error  to  exclude  .evidence  as  to 
whether  one  person  heard  another  person  say  anything  about  the  death  of  a 
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third  person,  or  when  he  died,  since  to  render  admissible  the  declaration  of  a 
member  of  a  family  as  to  pedigree,  family  history  or  repute,  it  must  appear 
that  the  member  making  fiie  declaration  is  dead,  insane,  or  permanently  or 
indefinitely  beyond  the  jurisdiction  of  the  court. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Ejectment  by  the  Woodward  Iron  Company  against  Louis 
Perolio  and  others.  Judgment  for  plaintiffs  and  defendant  ap- 
peals.   Affirmed. 

J.  B.  AiRD,  N.  B.  Feagin,  and  Smith  &  McCary,  for  appel- 
lant.   Cabaniss  &  Bowie,  for  appellee. 

THOMAS,  J. — ^This  is  a  common-law  action  of  ejectment, 
brought  by  the  Woodward  Iron  Company,  a  corporation,  against 
the  appellants,  Louis  and  Mary  Perolio. 

The  demise  was  laid  in  different  counts  of  the  complaint,  in 
the  several  lessors.  The  defendants,  for  answer  to  the  com- 
plaint, pleaded  "not  guilty"  of  the  matters  alleged  therein.  A 
jury  being  waived,  the  court  heard  the  cause  and  rendered  judg- 
ment for  the  plaintiff  for  the  land  the  subject  of  the  suit. 

(1)  In  a  common-law  action  of  ejectment,  the  plea  of  not 
guilty  is  the  equivalent  of  the  "consent  rule,"  which  requires  the 
defendant,  as  a  condition  to  controverting  the  lessor's  title,  to 
admit  the  truth  of  the  "fictitious  averments  of  lease,  entry,  and 
ouster." — King  v.  Kent,  29  Ala.  546,  556;  Clarke  v.  Clarke,  51 
Ala.  498;  Sledge  v.  Swift,  51  Ala.  386;  Bernstein  v.  Humes,  60 
Ala.  582,  597,  31  Am.  Rep.  52;  Swann  v.  Kidd,  78  Ala.  173;  By- 
num  V.  Gold,  106  Ala.  427,  17  South.  667;  Newton  v.  L.  &  N. 
R.  R.  Co,,  110  Ala.  474,  19  South.  19;  Black,  Law  Diet.  254,  255. 

The  bill  of  exceptions  in  this  case  fails  to  set  out  the  record 
in  the  suit  brought  by  G.  B.  Marshall  against  W.  C.  Gilmore,  to 
enforce  a  vendor's  lien  on  the  lands  in  controversy,  notwith- 
standing the  fact  that  it  recites  that  the  whole  file  in  that  cause 
was  introduced,  that  publication  was  made  against  the  nonresi- 
dent defendant,  and  that  all  the  proceedings  were  regular.  The 
only  parts  of  the  record  in  said  cause  offered  in  evidence,  shown 
by  this  bill  of  exceptions,  are  the  original  bill  and  the  decree. 

(2)  In  the  decree  in  the  MarshalUGilmore  Case,  it  is  recited 
that  the  cause  was  submitted  on  the  original  bill,  the  decree  pro 
conf esso,  and  the  testimony  noted  by  the  clerk  and  register.    The 
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bill  of  exceptions  in  this  case  failing  to  set  out  this  record,  we  will 
indulge  the  presumption  necessary  to  support  the  action  of  the 
lower  court  in  overruling  defendants'  objections  to  the  introduc- 
tion of  such  evidence,  and  in  finding,  as  it  did  by  its  judgment, 
that  the  proceeding  in  said  cause  of  Marshall  v.  Gilmore  was  suf- 
ficient to  divest  the  title  to  the  lands  in  question  out  of  Gilmore 
and  to  vest  the  same  in  Marshall. 

The  bill  in  the  case  of  MarshaU  v.  Gilmore,  filed  in  the  city 
court  of  Birmingham,  was  for  the  enforcement  of  a  vendor's  lien 
on  the  land  in  question.  It  was  therein  averred  that  on  August 
9, 1882,  one  W.  R.  Medlin  sold  these  lands  to  Gilmore  and  put  him 
in  possession  of  the  same ;  that  Gilmore  secured  the  payment  of 
the  purchase  money  by  his  note,  describing  the  land,  made  pay- 
able to  Medlin  on  the  1st  day  of  March,  1883 ;  that  on  June  27, 
1885,  said  vendor,  Medlin,  sold  and  transferred  this  note  to  G.  B. 
Marshall ;  and  that  said  note  was  due  at  the  time  the  bill  in  said 
cause  was  filed.  The  bill  further  prayed  for  service  on  defend- 
ant Gilmore,  as  a  nonresident,  for  an  ascertainment  of  the 
amount  of  the  purchase  money,  to  have  declared  a  lien  on  the 
land  for  the  amount  of  said  balance  due,  and  to  have  decreed  a 
sale  of  the  land  for  the  payment  thereof.  On  final  hearing  May 
7,  1886,  a  vendor's  lien  was  declared  in  favor  of  Marshall,  and  a 
sale  was  ordered  pursuant  to  the  statute  then  governing  in  the 
sale  of  lands  belonging  to  a  nonresident  defendant. — Code  1876, 
§  3834.  At  the  sale  under  this  decree  Marshall  became  the  pur- 
chaser, and  the  sale  was  reported  by  the  register  and  duly  con- 
firmed. On  this  trial  plaintiff  introduced  in  evidence  said  deed 
executed,  pursuant  to  said  decree,  by  the  clerk  and  register,  to 
Marshall,  of  date  June  8, 1888,  duly  recorded,  conveying  the  lands 
in  question.  Defendants  objected  to  its  introduction  on  the 
ground  that  the  bill  showed  that  the  court,  in  the  aforesaid  suit, 
had  no  jurisdiction  to  decree  the  sale  of  the  land;  and  reserved 
an  exception  to  the  adverse  ruling  of  the  court.  Plaintiff  then 
offered  in  evidence  the  deed  to  said  lands,  duly  executed  and 
recorded,  of  date  May  1,  1886,  by  W.  R.  Medlin  and  wife  to 
G.  B.  Marshall;  and  defendants  objected  and  excepted  to  the 
introduction  in  evidence  of  said  deed,  on  the  ground  that  the 
lands  were  held  adversely  by  the  defendants  and  those  under 
whom  they  claimed  title,  at  the  time  of  said  conveyance. 

(3)  It  is  clear  that  both  parties  claim  title  from  a  common 
course — ^W.  C.  Gilmore,    The  plaintiff  claims  through  the  en- 
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f orcement  of  said  vendor's  lien,  and  the  defendant,  as  heir  and  by 
purchase  from  Gilmore's  children.  Undoubtedly,  Gilmore  had  an 
interest  in  the  land  at  the  time  of  the  enforcement  of  the  vendor's 
lien,  that  the  chancery  court  had  the  power  to  sell,  though  Medlin 
was  not  made  a  party  to  that  proceeding.  Neither  party  in  this 
case  can  deny  the  title  of  Gilmore,  nor  was  it  necessary  to  trace 
title  beyond  Gilmore. — Pollard  v.  Cocke,  19  Ala.  188;  Gdntt  v. 
Cowan,  27  Ala.  582;  Matkin  v.  Marx,  96  Ala.  501, 11  South.  633; 
F.  B.  &  I.  Co.  V.  SchaU,  107  Ala.  531, 18  South.  108. 

(4)  So  far  as  this  record  shows,  Gilmore's  purchase  of  the 
land  was  from  Medlin,  on  the  date  indicated,  notwithstanding  the 
tendency  of  the  testimony  to  show  that  he  had  been  in  possession 
thereof  before  said  purchase.  This  court  cannot  conclude,  on 
such  possession  by  Gilmore,  that  the  allegation  in  the  bill  that 
Medlin  sold  to  Gilmore  and  put  him  in  possession  of  the  land  in 
1882,  and  that  Gilmore  executed  his  note  for  the  purchase  money, 
was  conclusive  of  collusion  on  the  part  of  Medlin  and  Gilmore  to 
defraud  Gilmore's  wife  of  a  homestead  right.  No  such  defense 
was  made  to  the  suit  by  Marshall  against  Gilmore  to  enforce  his 
lien.  This  question  is  not  now  open  to  collateral  attack  by  Gil- 
more or  by  those  claiming  under  him.  The  plaintiff,  Marshall, 
however,  foreclosed  any  possibility  of  Medlin's  having  an  out- 
standing title  or  interest  in  and  to  said  lands,  by  offering  in  evi- 
dence a  deed,  duly  executed  and  recorded,  by  W.  R.  Medlin  and 
wife  to  G.  B.  Marshall,  conveying  the  land  in  dispute  to  him, 
before  the  foreclosure  of  the  vendor's  lien  was  completed  in  the 
chancery  court. 

(5)  There  was  no  error  in  admitting  in  evidence  the  record 
of  the  original  proceedings  in  said  suit  in  equity  of  G.  B.  Mar- 
shall and  W.  C.  Gilmore,  and  the  deed  of  the  clerk  and  register 
made  pursuant  to  the  decree  of  sale. 

(6)  Defendant  in  the  former  suit,  W.  C.  Gilmore,  the  ances- 
tor and  immediate  predecessor  in  title  of  defendants  in  this  suit, 
.was  in  possession  of  the  lands  under  claim  of  title  from  Medlin ; 
and  by  purchase  at  said  sale  Marshall  acquired  Gilmore's  right  of 
possession.  This  right  therefore  passed  by  mesne  conveyances 
to  the  plaintiff  in  this  cause.  It  was  sufficient  to  support  a  com- 
mon-law action  of  ejectment,  as  against  the  defendants,  unless 
they  show  a  better  right. — McCaU  v.  Pryor,  17  Ala.  553 ;  Clarke 
V.  Clarke's  Adm'r,  51  Ala.  498 ;  Bradshaw  v.  Emory,  65  Ala.  208 ; 
Beard  v.  Ryan,  78  Ala.  37 ;  Payne  v.  Crawford,  102  Ala.  387,  14 
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South.  854 ;  Dodge  v.  Irvington  Land  Co.,  158  Ala.  91,  48  South. 
383,  22  L.  R.  A.  (N.  S.)  1100. 

In  the  Dodge  Case,  the  court  said :  "The  plaintiff's  right  to 
recover  is  founded  upon  the  principle  that  'possession  of  lands  is 
prima  facie  evidence  of  title,  and  is  sufficient  evidence  against  all 
who  do  not  show  a  prior  posjsession  or  a  better  title.'  *  *  * 
This  principle  in  no  wise  contravenes  the  doctrine  that  the  plain- 
tiff in  ejectment  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title,  and  not  on  the  mere  weakness  of  that  of  his  adversary. 
It  simply  accords  to  his  possession,  as  evidence,  a  presumption  of 
title,  which  must  be  rebutted  or  overcome  by  his  adversary ;  and 
this  his  adversary  may  do,  if  not  a  bare  trespasser,  and  he  has  not 
the  legal  title,  by  showing  his  antecedent  actual  possession,  or  an 
outstanding  title  in  a  third  party,  or  that  plaintiff's  title  was 
subordinate  or  permissive,  or  that  the  action  is  barred  by  the 
statute  of  limitations." 

This  case  has  been  cited  with  approval  on  this  point,  in  Carter 
V.  Walker,  186  Ala.  140,  65  South.  170 ;  Holder  v.  Bain,  185  Ala. 
590,  64  South.  292;  Homsby  v.  Tucker,  180  Ala.  418,  61  South. 
928 ;  Fletcher,  et  al.  v.  Riley,  169  Ala.  433,  53  South.  816 ;  Owen  v. 
Moxon,  167  Ala.  621,  52  South.  527. 

(7)  In  the  absence  of  color  of  title,  it  is  incumbent  upon  a 
defendant  to  show  actual  possession  of  the  real  property  in  ques- 
tion ;  that  is  to  say,  such  possession  as,  from  its  nature,  it  is  sus- 
ceptible of.  A  mere  trespasser  can  acquire  title  to  only  that  por- 
tion of  real  property  which  he  actually  occupies. — Ala.  S.  L.  Co, 
V.  Matthews,  168  Ala.  200, 53  South.  174 ;  Black  v.  T.  C.  I.  &  R.  R. 
Co.,  93  Ala.  109,  9  South.  537;  Lucy  v.  Tenn.  &  Coosa  R.  R.  R. 
Co.,  92  Ala.  246,  8  South.  &06;  Hughes  v.  Anderson,  79  Ala.  209; 
Burks  V.  Mitchell,  78  Ala.  61. 

(8)  The  evidence  does  not  show  that  defendant's  possession 
was  open,  notorious,  exclusive,  hostile,  or  continuous  for  ten 
years. — Croft  v.  Thornton,  125  Ala.  391,  28  South.  84 ;  Powers  v. 
Hatter,  152  Ala.  636,  44  South.  859 ;  Burks  v.  Mitchell,  78  Ala. 
61 ;  Reddick  v.  Long,  124  Ala.  260,  27  South.  402.  Indeed,  from' 
defendant  Louis  Perolio's  evidence  it  could  not  be  said  that  he 
was  in  the  adverse  possession  of  any  well-defined  part  of  the  land 
in  controversy.  He  does  not  claim  to  have  entered  on  any  por- 
tion thereof  until  the  latter  part  of  1890.  He  states  that  three 
months  later  he  built  a  home  thereon,  but  does  not  say  where  this 
house  was  located,  nor  that  the  lands  were  then  inclosed  or  culti- 
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vated  by  him.  The  deed  made  by  the  clerk  and  register  of  the 
city  court  of  Birmingham  to  6.  B.  Marshall  was  of  date  June  8, 
1888,  and  the  deed  from  Marshall  to  George  M.  Morrow  was 
executed  in  August,  1890 ;  Morrow  conveying  to  Pratt  Iron,  Coal 
&  Railway  Company.  The  evidence  fails  to  specifically  define 
Perolio's  possession  as  adverse,  or  to  connect  Perolio's  possession, 
such  as  it  was,  with  Mrs.  W.  C.  Gilmore,  nor  was  it  shown  that 
she  was  in  the  adverse  possession  of  any  part  of  the  land  at  the 
time  the  deeds  were  made.  There  being  no  evidence  of  such 
adverse  holding,  the  court  properly  admitted  in  evidence  the  deeds 
from  Marshall  and  wife  to  Morrow,  and  from  Morrow  and  wife 
to  Pratt  Iron,  Coal  &  Railway  Company. 

(9)  Where  several  demises  of  the  land  are  laid  in  the  com- 
plaint, each  lessor  is  presumed  to  have  consented  to  the  action, 
and  to  the  use  of  his  or  her  title  by  the  nominal  plaintiff. — 
String  fellow  v.  T.  C.  I.  &  R.  R.  Co.,  117  Ala.  250,  22  South.  997; 
Murray  v.  Hoyle,  92  Ala.  559,  9  South.  368 ;  Bernstein  v.  Humes, 
supra.  Doe,  ex  dem.  Trotter  v.  Moog,  150  Ala.  460,  43  South.  710 ; 
Croft  V.  Doe,  ex  dem.  Thornton,  125  Ala.  391,  28  South.  84 ;  Glid- 
den  V.  Doe,  ex  dem.  Andrews,  10  Ala,  167. 

In  the  Croft  Case,  supra,  the  court  said : 

'"It  is  also  well  understood  that  in  an  action  of  ejectment  the 
plaintiff  may  recover  by  showing  the  legal  title  to  be  in  any  one 
of  the  persons  in  whom  a  demise  is  laid." 

So  in  the  Moog  Case,  supra,  this  court  had  to  say :  "The  ap- 
pellee claims  that,  as  the  evidence  and  admissions  in  the  bill  of 
exceptions  show  that  the  defendant  was  in  the  adverse  possession 
of  the  lot  in  question  at  the  time  of  the  conveyance  by  Armant 
to  the  plaintiff,  the  deed  was  void  as  to  the  defendant,  and  there- 
fore the  plaintiff  could  not  recover.  If  this  were  statutory  action 
of  ejectment,  there  would  be  force  in  this  suggestion ;  but  it  is  a 
common-law  action  of  ejectment,  in  which  the  plaintiff  may  re- 
cover by  showing  the  legal  title  in  any  one  of  the  persons  in 
whom  a  demise  is  laid.  *  *  *  The  plaintiff  laid  one  of  the 
demises  in  Adolph  Armant  (the  common  source  of  title)  on  the 
1st  day  of  November,  1896.  The  subsequent  adverse  possession 
cannot  prevail  against  this  demise." 

Again,  in  Etowah  Mining  Co.  v.  Doe,  ex  dem.  Carlisle,  127 
Ala.  663,  667,  29  South.  7,  8,  our  court  discussed  the  subject  in 
this  tenor:  "Mr.  Tyler  on  Ejectment  (page  388)  forcibly  states 
the  advantages  of  common-law  ejectment  as  follows :     The  de- 


Digitized  by  VjOOQIC 


566  SUPREME  COURT  [VoL 

[PeroliOy  et  al.  v.  Doe,  ex  dem.  Woodward  Iron  Co.] 

mise  must  be  laid  in  the  name  of  the  party  who  has  the  legal  title, 
and  when  any  doubt  exists  upon  the  point  it  is  usual  to  declare 
upon  several  distinct  demises  by  the  several  concerned  in  inter- 
est, and  the  claimants  will  not  then  be  confined  at  the  trial  to  one 
particular  demise,  but  will  be  allowed  to  resort  to  any  included  in 
the  declaration  under  which  they  may  be  able  to  prove  title  to  the 
premisies/  To  the  same  effect  is  Tillinghast's  Adams,  p.  189. 
Each  demise  laid  is  a  separate  and  distinct  count  in  the  declara- 
tion, and  in  the  nature  of  a  separate  suit,  since  the  lessor  is  the 
real  party  plaintiff;  the  fictitious  person,  John  Doe,  being  treated 
and  regarded  only  as  nominal  plaintiff :  The  separateness  of  the 
demises  is  recognized  in  the  case  of  Stringfellow  v.  Term.  Coal^ 
Iron  &  Railroad  Co.,  117  Ala.  250  [22  South.  997] ,  and  in  Glidden 
V.  Doe,  ex  dem.  Andrews,  et  al.,  10  Ala.  166." 

(10)  It  is  thus  clear  that  in  common-law  ejectment  the 
plaintiff's  right  of  recovery  is  dependent  on  his  showing  legal 
title  in  a  person  in  whom  a  demise  is  laid,  and  this  right  is  not 
defeated  by  proof  that  the  defendant  was  in  the  adverse  posses- 
sion of  the  land  at  the  time  another  person  (in  whom  a  demise 
was  laid)  conveyed  to  plaintiff .^-Swt/t,  et  al.  v.  Doe,  ex  dem. 
Williams,  162  Ala.  147, 150,  50  South.  123. 

Plaintiff's  recovery  may  be  rested  on  the  demise  either  of 
Morrow  or  of  the  Pratt  Iron,  Coal  &  Railway  Company  to  plain- 
tiff. 

(11)  There  was  no  error  in  the  court's  ruling  excluding  the 
defendant's  evidence  as  to  whether  witness  had  heard  Mrs.  Gil- 
more  "say  anything  about  the  death  of  W.  C.  Gilmore,  or  when 
he  died." 

To  render  admissible  the  declaration  of  a  member  of  a  family 
as  to  pedigree,  or  family  history  or  repute,  it  must  appear  that 
the  declarant  member  of  said  family  is  at  the  time  dead,  insane, 
or  permanently  or  indefinitely  beyond  the  jurisdiction  of  the 
court.  Such  predicate  was  not  laid  in  this  case,  so  as  to  render 
admissible  the  declaration  of  Mrs.  Gilmore  as  to  the  death  of  her 
husband  and  the  date  thereof. — White  v.  Strother,  11  Ala.  720 ; 
Elder  v.  State,  124  Ala.  69,  27  South.  305 ;  Chambers  v.  Morris, 
159  Ala.  606,  48  South.  687 ;  Scheidegger  v.  Terrell,  149  Ala.  338, 
43  South.  26;  and  the  many  authorities  collected  in  Duncan  v. 
Watson,  as  Trustee,  etc.,  198  Ala.,  73  South.  448. 

The  case  is  affirmed. 

Anderson,  C.  J.,  and  Maypield  and  Somerville,  JJ.,  concur. 
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Anniston  Banking  Co.  v.  Green. 

Ejectment. 

(Decided  November  23,  1916.    73  South.  81.) 

1.  Mortgages;  Statutes;  Contracts — ^The  provisions  of  §§  6384-94,  Code 
1907,  covers  mortgages  as  well  as  notes,  bonds,  bills,  and  o^e):  contracts  for 
the  payment  of  money,  in  fixing  and  defining  the  rights  and  liabilities  of 
joint  makers. 

2.  Subrogation;  Payment  of  Mortgage  Debt  by  Surety.— Under  §§  5385, 
5394,  Code  1907,  the  joint  maker  of  a  mortgage,  who  was  merely  surety  for 
his  brother,  the  other  maker,  to  the  extent  of  part  of  the  mortgage  debt, 
was  entitled  to  transfer  of  the  security  upon  payment,  or  would  have  been 
subrogated  to  the  mortgage,  whether  there  had  been  a  transfer  or  not. 

3.  Vendor  and  Purchaser;  Record;  Notice  of  Nature  and  Character  of 
Debt. — ^Where  the  mortgage  on  its  face  was  a  joint  one,  its  registration  was 
sufficient  to  put  the  purchaser  of  the  land  on  notice  or  inquiry  as  to  the 
nature  and  character  of  the  debt,  and  the  purchaser  was  not  an  innocent 
purchaser  as  against  a  joint  maker  of  the  mortgage,  who  was  in  fact  a  sure- 
ty for  the  other  maker,  and  who  became  subrogated  to  the  creditor's  rights 
upon  payment  of  the  debt. 

4.  Subrogation;  Sureties;  New  Statute. — A  new  statute  giving  a  surety 
the  right  of  subrogation,  existing  when  the  surety,  who  was  a  joint  maker 
of  the  mortgage,  paid  the  mortgage  and  got  an  assignment  from  the  mort- 
gagee, applied  unless  it  impaired  some  constitutional  right  by  impairing 
the  contract. 

5.  Evidence;  Opinion;  Conclusion. — ^A  question  to  a  witness  asking  an 
explanation  as  to  why  the  president  of  plaintiff  bank  was  taking  such  an 
interest  in  his  debts,  and  was  not  taking  any  interest  in  him,  was  properly 
excluded,  as  it  called  for  the  mere  reason,  opinion,  or  conclusion  of  the 
witness. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Wert,  Jr. 

Ejectment  by  the  Anniston  Banking  &  Loan  Company  against 
Miller  B.  Green.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Pending  the  trial  the  attorneys  agreed  as  follows : 

It  is  agreed  that  on  January  7,  1908,  M.  B.  Green  and  wife 
and  Joe  L.  Green  and  wife  executed  to  A,  D.  Edwards  a  mort- 
gage in  the  sum  of  $4,088,  due  in  two  notes  of  equal  amount,  one 
maturing  January  1,  1909,  and  one  January  1,  1910 ;  said  mort- 
gage conveyed  the  land  sued  for,  which  lands  belonged  to  Joe  L. 
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Green  by  virtue  of  a  conveyance  from  his  father.  Said  mortgage 
was  recorded  in  the  probate  office  of  Calhoun  county,  Ala.,  Feb- 
ruary 7,  1908.  On  August  19,  1914,  A.  D.  Edwards  executed 
to  M.  B.  Green  the  instrument  marked  "Exhibit  A."  M.  B. 
Green  and  Joe  L.  Green,  at  the  date  of  the  execution  of  the  mort- 
gage, above  described,  executed  their  two  joint  notes,  above  de- 
scribed, payable  to  A.  D.  Edwards."  It  is  further  agreed  that  on 
January  27,  Idll,  Joe  Green  and  wife  procured  a  loan  from  the 
Anniston  Banking  &  Loan  Company  for  about  $12,500,  and 
executed  a  note  for  the  same,  and  secured  same  by  a  mortgage 
upon  the  lands  involved  in  this  suit,  and  other  lands  belonging 
to  Joe  Green,  which  mortgage  has  been  foreclosed  by  said  bank- 
ing company  on  all  the  lands  embraced  in  said  mortgage  under 
the  power  of  sale  contained  in  said  mortgage,  and  that  all  of  said 
land,  including  those  sued  for  in  this  case,  were  bought  in  at  said 
mortgage  sale  by  H.  B.  Dent  on  August  20,  1913,  after  due 
advertising  as  provided  by  law,  but  said  Dent  purchased  as  a 
conduit  of  title,  and  on  the  same  day  transferred  the  lands  back 
to  the  Anniston  Banking  &  Loan  Company ;  that  said  mortgage 
to  the  Anniston  Banking  &  Loan  Company  was  filed  for  record 
in  the  probate  oflfice  of  Calhoun  county,  Ala.,  on  September  14, 
1914,  and  duly  recorded  on  that  day,  M.  B.  Green  being  in  pos- 
session of  the  land  at  the  beginning  of  the  suit.  It  appeared  that 
defendant  was  one  of  the  parties  who  executed  the  mortgage  to 
Edwards,  he  receiving  $1,150,  and  Joe  Green  $2,500,  he  not  re- 
ceiving $1  of  the  $2,500,  and  that  Joe  Green  did  not  own  any  of 
the  lands  included  in  the  mortgage  except  the  90  acres  now  sued 
for.  Joe  Green  only  paid  $200  on  his  debt,  which  was  merely 
paying  the  interest,  and  M.  B.  Green  paid  all  the  balance,  and  re- 
ceived a  transfer.  The  transfer  was  of  the  mortgage  from  M.  B. 
Green  and  wife  and  J.  L.  Green  and  wife  to  A.  D.  Edwards,  and 
was  executed  in  proper  form  to  M.  B.  Green  and  signed  by  Ed- 
wards in  the  presence  of  witnesses.  It  appears  that  after  the  exe- 
cution of  the  mortgage  to  Edwards,  Mr.  Wellborn,  president  of 
the  bank,  received  for  the  bank  most  of  the  money  obtained  as  a 
pasonent  of  a  debt  due  by  M.  B.  Green,  and  also  a  debt  due  by  Joe 
Green,  and  was  told  by  M.  B.  Green  all  about  the  transaction, 
and  how  the  money  was  obtained  and  how  the  mortgage  was 
executed  on  the  land,  and  that  he  put  up  his  land  and  Joe  put 
up  his ;  that  Joe  could  not  borrow  the  money  without  his  going 
security  for  him. 
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WiLLETT  ^  WiLLETT,  for  appellant.  Knox,  Acker,  Dixon  & 
Sterne,  for  appellee. 

ANDERSON,  C.  J.— (1,  2)  Regardless  of  the  rules  of  law 
heretofore  existing  as  to  the  effect  that  the  satisfaction  of  a 
mortgage  debt,  by  one  who  was  legally  bound  to  do  so,  had  upon 
the  rights  of  a  subsequent  mortgagee  or  other  creditor  of  the 
mortgagor,  the  Code  of  1907,  §§  5384  to  5394,  inclusive,  fixes  and 
defines  the  rights  and  liabilities  of  joint  makers  of  notes,  bonds, 
bills,  or  contracts  for  the  payment  of  money,  and  which  includes 
mortgages. — Thrasher  v.  Neely,  196  Ala.  576,  72  South.  115.  Sec. 
tion  5384  defines  the  liability  and  fixes  the  relationship.  Section 
5385  gives  the  surety  the  right  to  a  transfer,  and  subrogates  him  to 
all  the  rights  of  the  creditor  when  he  pays  the  debt,  "in  effect,  he 
shall  be  a  purchaser  of  the  debt  and.  all  its  incidents."  Section 
5389  provides  that  suretyship  can  be  proved  by  parol  if  the  fact 
does  not  appear  upon  the  face  of  the  contract.  It  also  appears  that 
section  5394  provides  a  subrogation  both  in  law  and  equity,  upon 
payment  of  the  debt  by  the  surety,  whether  there  was  an  assign- 
ment or  not,  and  gives  him  the  rights  of  the  original  creditor,  and 
that  as  against  other  creditors,  his  claim  ranks  in  dignity  the 
same  as  that  of  the  creditor  whose  claim  is  paid.  It  would  there- 
fore seem  from  the  foregoing  that  while  Miller  Green  was  a  joint 
maker  of  the  Edwards'  mortgage,  the  undisputed  evidence  shows 
that  he  was  but  a  surety  for  his  brother  Joe  to  the  extent  of  ap- 
proximately $2,500  of  the  mortgage  debt,  and  upon  the  pasonent 
of  same  he  was  under  the  statute  entitled  to  the  transfer  that  was 
made  to  him,  or  would  have  been  subrogated  for  the  mortgage 
under  section  5394,  whether  there  had  been  a  transfer  or  not. 

(3)  We  do  not  think  that  the  plaintiff  is  an  innocent  pur- 
chaser, as  the  mortgage,  upon  its  face,  was  a  joint  one,  and  the 
registration  of  same  was  sufficient  to  put  the  plaintiff  upon  in- 
quiry as  to  the  nature  and  character  of  the  debt. — Truss  v.  Mil- 
ler, 116  Ala.  494,  22  South.  863.  Not  only  was  this  so,  but  Well- 
born  admitted  actual  notice  of  the  mortgage,  but  claims  that  he 
was  not  informed  that  Miller  Green  was  surety  for  his  brother 
as  to  a  part  of  the  debt,  and  principal  as  to  the  other  part.  He 
nevertheless  knew  that  there  was  a  joint  mortgage,  and  as  to 
Edwards,  the  mortgagee,  they  were  both  liable,  and  the  law  sub- 
rogated Miller  Green  to  the  rights  of  Edwards  for  whatever  sum 
he  may  have  paid  for  his  brother  Joe,  and  section  5384  made  him 
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a  surety  to  the  extent  of  the  share  of  the  other  maker,  and  sec- 
tion 5394  put  Miller  Green  in  the  shoes  of  Edwards  to  the  extent 
of  so  much  of  the  debt  due  by  Joe  as  was  paid  by  Miller,  and, 
prima  facie,  Joe  was  liable  as  principal  to  some  extent,  and  not 
as  a  mere  surety  for  Miller,  and  according  to  Wellbom's  version 
he  was  jointly  liable  for  the  whole  debt,  and  not  as  a  surety  for 
Miller  Green ;  therefore,  when  Miller  paid  the  debt,  he  became 
subrogated  to  the  rights  of  Edwards  to  the  extent  of  so  much  of 
the  debt  as  should  have  been  paid  by  Joe  Green. 

(4)  It  is  true,  the  Edwards  mortgage  was  made  just  before 
the  adoption  of  the  present  Code  but  these  new  provisions  of  the 
statute  existed  when  Miller  Green  paid  the  mortgage  and  got  the 
assignment  and  the  new  statute  applies  unless  to  do  so  would 
impair  some  constitutional  right  by  the  impairment  of  a  contract. 
-Rowley  V.  Shields,  180  Ala.  48,  60  South.  267.  It  is  sufficient 
to  say  that  the  appellant  did  not  take  its  mortgage  until  long 
after  the  adoption  of  the  Code,  and  whether  or  not  the  new  stat- 
ute placed  an  additional  burden  upon  or  deprived  Joe  Green  of 
any  rights  under  the  mortgSLge  contract  matters  not,  as  he  is  not 
complaining. 

(5)  The  trial  court  did  not  commit  reversible  error,  in  declin- 
ing to  let  the  appellant  ask  Joe  Green,  a  witness,  to  explain  why 
Wellborn  was  taking  such  interest  in  his  debts  and  was  not  tak- 
ing any  interest  in  him.  This  called  for  the  mere  reason,  conclu- 
sion, or  opinion  of  the  witness. 

The  judgment  of  the  city  court  is  affirmed. 
Affirmed. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 


Ex  Parte  State,  ex  rel.  Attorney  General. 

Quo  Warranto. 

(Decided  November  27,  1916.    73  South.  101.) 

1.  Judges;  Selection;  Legislative  ControL — The  term  and  the  manner  of 
selection  of  the  judges  of  the  county  law  and  equity  courts  are  matters  with- 
in the  control  of  the  legislature,  since  the  judges  are  officers  recognized  by, 
but  not  creations  of  the  Constitution. 

2.  Statutes;  Construction;  Related  Acts. — ^Acts  relating  to  the  same  mat- 
ter, one  abolishing  the  county  law  and  equity  court,  and  the  other  providing 
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for  the  salaries  of  judges,  both  being  enacted  by  the  same  legislature,  are  to 
be  read  in  pari  materia. 

3.  Judges;  Term, — The  county  law  and  equity  courts  of  the  state  were 
abolished  by  Acts  1915,  p.  279,  with  the  provision  that  the  same  should  take 
effect  on  Monday  after  the  second  Tuesday  in  January,  1917,  and  the  fur- 
ther provision  that  the  judges  thereof  should  not  be  nominated  or  elected  in 
the  primary  and  general  election  of  1916,  but  the  appropriation  bill,  Acts 
191o,  p.  936,  provided  compensation  for  the  judges  of  the  law  and  equity  up 
to  the  Monday  after  the  second  Tuesday  in  January,  1917.  Held,  that  the 
judge  of  the  Morgan  Law  and  Equity  Court,  although  his  six  year  teorm 
expired  in  November,  1916,  was  entitled  to  the  office,  and  the  exercise  of  his 
functions  until  the  first  Monday  after  the  second  Tuesday  in  January,  1917. 

Obiginal  petition  in  the  Supreme  Court. 

Quo  Warranto  by  the  state  on  the  relation  of  the  Attorney 
General,  addressed  to  the  Honorable  Thomas  W.  Wert,  Judge  of 
the  Morgan  Law  and  Equity  Court,  requiring  him  to  show  by 
what  authority  he  exercised  the  powers  and  performed  the  func- 
tions of  such  judge,  after  November  10,  1916,  and  prior  to  the 
first  Monday  after  the  second  Tuesday  in  January,  1917.  Peti- 
tion denied. 

Tennis  TrowELL,  for  appellant.    E.  W.  Godbey,  for  appellee. 

McCLELLAN,  J. — Quo  warranto  by  the  state  of  Alabama  on 
the  relation  of  the  Attorney  General,  addressed  to  the  Hon. 
Thomas  W.  Wert,  requiring  him  to  show  upon  what  authority  he 
is  now  exercising  the  powers  and  performing  the  functions  of 
judge  of  the  Morgan  county  law  and  equity  court.  By  his  vol- 
untary answer  thereto  the  respondent  asserts  that  he  rightfully 
occupies  that  office  and  is  entitled  to  exercise  its  powers  and 
perform  its  functions. 

By  the  act  approved  February  25,  1907  (General  Acts  1907, 
pp.  170-185) ,  the  Morgan  county  law  and  equity  court  was  estab- 
lished. Section  2  of  that  act  reads:  "That  as  soon  after  the 
approval  of  this  act  by  the  Governor  as  practicable,  the  Governor 
shall  appoint  a  judge  for  said  court,  whose  term  of  office  shall 
begin  immediately  upon  his  appointment  and  qualification,  and 
continue  until  the  general  election  in  the  year  1910,  and  until  his 
successor  is  elected  and  qualified  at  the  said  general  election  in 
the  year  1910,  and  every  six  years  thereafter,  a  judge  of  said 
court  shall  be  elected  by  the  qualified  electors  of  said  county, 
whose  term  of  office  shall  be  for  six  years  from  the  date  of  his 
election,  and  until  his  successor  is  elected  and  qualified.    The 
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judge  of  said  court  so  appointed  and  elected  as  herein  provided, 
shall,  before  entering  upon  the  duties  of  his  office,  take  the  oath 
of  office  required  by  law  to  be  taken  by  the  judges  of  the  circuit 
courts  of  Alabama.  The  judge  of  said  court,  at  the  time  of  his 
appointment  and  election,  shall  have  been  a  citizen  of  Morgan 
county,  Alabama,  for  a  period  of  one  year  next  preceding  his 
election,  and  shall  be  not  less  than  twenty-one  years  of  age,  and 
shall  be  learned  in  the  law." 

By  the  act  approved  August  16,  1915  (General  Acts  1915, 
pp.  279-280) ,  the  abolition  of  the  Morgan  county  law  and  equity 
court  was  effected.  The  time  when  this  act  shall  become  opera- 
tive is  fixed  by  its  section  5,  which  is  as  follows :  "This  act  shall 
take  effect  on  the  first  Monday  after  the  second  Tuesday  in  Janu- 
ary, 1917,  but  as  to  the  courts  hereinabove  abolished  it  shall 
become  effective  so  as  to  preclude  and  prevent  the  nomination  or 
election  of  judges,  chancellors,  or  other  officers  connected  with 
such  abolished  courts  at  the  primary  and  general  election  in  the 
year  1916,  and  this  act  shall  authorize  the  nomination  and  elec- 
tion of  judges  of  said  circuit  courts  in  1916." 

It  thus  appears  that  the  act  of  1915  does  not  effect  the  aboli- 
tion of  the  Morgan  county  law  and  equity  court,  or  of  the  other 
courts  thereby  abolished,  until  the  first  Monday  after  the  second 
Tuesday  in  January,  1917.  So,  the  Morgan  county  court  is  now 
and  will  continue  to  be  until  said  time  in  existence  to  serve  the 
purposes  defined  in  the  act  of  its  creation.  The  further  effect 
of  section  5  was  to  repeal  all  provisions  of  the  act  creating  the 
Morgan  law  and  equity  court  which  provided  for  the  election  of 
a  judge  of  that  court  at  the  general  election  in  the  year  1916.  It 
is  also  quite  clear  that  the  Legislature  did  not  abolish  the  office 
of  judge  of  the  Morgan  law  and  equity  court  by  any  enactment 
referable  to  those  courts  other  than  the  act  approved  August  16, 
1915. 

This  court  in  Betts  v.  Ballentine,  172  Ala.  325,  55  South.  814, 
decided  that  the  act  creating  the  law  and  equity  court  of  Madison 
county  (General  Acts  1907,  pp.  189-197),  and  not  Code,  §  1463, 
applied  to  determine  when  the  judge  of  that  court,  who  had  been 
elected  at  the  general  election  in  1910,  was  entitled  to  take  office 
and  to  enter  upon  the  discharge  of  the  duties  of  judge  of  that 
court ;  he  having  prevailed  in  the  election  over  the  appointee  of 
the  Governor.  The  question  there  determined  was  necessarily 
subject  to  the  controlling  effect  of  the  definition  and  interpreta- 
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tion  given  by  this  court,  in  the  case  of  City  Council  of  Montgom- 
rey  v.  Hughes,  65  Ala.  201,  to  the  expression  "until  his  successor 
is  elected  and  qualified;"  the  conclusion  being  that  such  provi- 
sions in  enactments  containing  a  provision  for  a  definite  term  did 
not  prolong  the  term  of  such  officer  beyond  a  reasonable  time 
after  the  election  or  appointment  of  his  successor,  but  that  such 
a  phrase  is  only  intended  to  cover  such  reasonable  time  as  will 
enable  the  successor  to  qualify  after  his  election  has  been  accom- 
plished. In  the  Hughes  Case,  supra,  it  was  said :  "All  such  gen- 
eral words  as  are  found  in  the  charter,  importing  that  an  officer 
remains  in  office,  after  the  expiration  of  the  defined  term,  until  a 
successor  is  elected  and  qualified,  are  employed  from  abundant 
caution,  to  avoid  a  construction  which  would  give  rise  to  a  sort 
of  interregnum,  or  a  vacancy,  or  lapse  in  the  office,  and  not  to 
create  unlimited  official  terms." 

Since  the  Ijegislature,  by  section  5  of  its  act  approved  August 
16,  1915,  forbade  the  election,  at  the  primary  or  general  election 
of  1916,  of  any  person  to  the  then  and  now  existing  office  of 
judge  of  the  law  and  equity  courts  in  this  state,  the  phrase  per- 
mitting the  incumbent  to  continue  in  office  until  his  successor 
should  be  elected  and  qualified  was  deprived  of  any  possible  effect 
or  operation.  So,  the  real  question  presented  in  this  proceeding 
is,  whether  the  term  of  Judge  Wert,  and  of  the  other  judicial 
officers  likewise  situated,  terminated,  absolutely,  on  November 
7,  1916,  the  date  the  general  election  was  held ;  or,  to  state  the 
inquiry  otherwise,  whether  the  Legislature  intended  that  the 
judicial  officers  of  the  class  to  which  this  respondent  belongs 
should  continue  to  serve  in  their  respective  capacities  until  the 
first  Monday  after  the  second  Tuesday  in  January,  1917,  at  which 
time  the  law  and  equity  courts  over  which  they  have  presided 
and  the  offices  they  have  been  occupying  pass  out  of  existence  in 
accordance  with  the  act  approved  August  16,  1915. 

(1-3)  Both  the  term  and  manner  of  selection  of  the  judicial 
officers  of  the  character  under  consideration  are  matters  within 
the  control  of  the  Ijegislature ;  they  being  offices  recognized  but 
not  created  by  the  Constitution. — Betts  v.  Ballentine,  supra.  It 
would  have  been  within  legislative  competency,  without  offending 
any  constitutional  provision,  for  the  Legislature  of  1915  to  have 
expressly  enacted  that  the  judges  of  the  law  and  equity  courts 
should  continue  to  serve  in  their  respective  office  until  the  first 
Monday  after  the  second  Tuesday  in  January,  1917.     Did  the 
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Legislature  so  intend,  and  accomplish  the  effectuation  of  that 
intention  through  legislation  enacted  by  that  body?  The  inquiry 
is  one  that  must  and  does  turn  upon  legislative  intent.  As  has 
already  been  stated,  the  effect  of  the  act  approved  August  16, 
1915,  was  to  continue  the  law  and  equity  courts  as  existing 
tribunals  within  their  spheres  until  the  first  Monday  after  the 
second  Tuesday  in  January,  1917 ;  and  to  give  that  act  the  single 
effect,  before  it  became  effective  on  the  first  Monday  after  the 
second  Tuesday  in  January,  1917,  of  preventing  the  election  of 
judges  for  such  courts  at  the  general  election  held  on  November 
7,  1916.  Having  left  these  courts  and  these  offices  to  continue 
their  respective  existences  until  the  first  Monday  after  the  second. 
Tuesday  in  January,  1917,  it  is  not  reasonable  to  suppose  that 
the  lawmakers  intended  to  leave  them,  for  the  comparatively 
short  period  elapsing,  without  judges  and  without  occupants, 
respectively,  to  administer  and  to  effectuate  the  powers  and  pur- 
poses the  Legislature  contemplated  should  survive  until  the  first 
Monday  after  the  second  Tuesday  in  January,  1917.  The  legis- 
lative judgment  evidently  was  that  this  period  was  too  short  to 
justify  an  election  to  provide  administrators  for  these  offices; 
and  it  is  equally  clear  that  the  Legislature  did  not  purpose  the 
continuance  of  the  courts  and  of  the  offices  without  the  appro- 
priate functionaries  to  give  them  direction  and  to  vitalize  their 
existing  powers  in  the  administration  of  justice.  This  is  demon- 
strated when  reference  is  had  to  the  appropriation  bill  approved 
September  28,  1915,  where  the  compensation  for  judges  of  the 
law  and  equity  courts  is  expressly  provided  for  "up  to  the  first 
Monday  after  the  second  Tuesday  in  January,  1917." — See  Gen- 
eral Acts  1915,  p.  935.  The  act  approved  August  16,  1915,  and 
the  pertinent  provisions  of  the  appropriation  bill  to  which  we 
have  referred,  both  enacted  by  the  same  Legislature,  are  to  be 
read  in  pari  materia.  When  so  considered,  the  provision  of  sec- 
tion 5  of  the  act  approved  August  16,  1915,  preventing  an  elec- 
tion to  select  tenants  for  these  judgeships  at  the  election  held  on 
November  7,  1916,  and  the  express  appropriation  for  the  com- 
pensation of  judges  during  the  period  subsequent  to  the  date  of 
the  general  election  of  1916,  had  the  unavoidable  effect  to  desig- 
nate the  judges  holding  these  offices  at  the  time  their  terms 
would  otherwise  have  expired  as  the  persons  to  fill  them  and  to 
administer  them  until  the  date  fixed  for  their  abolition,  viz.  the 
first  Monday  after  the  second  Tuesday  in  January,  1917.     This 
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was  a  simple,  practical,  and  efficient  method  for  avoiding  an 
hiatus  that,  if  permitted  to  intervene,  would  have  left  the  law  and 
equity  courts  completely  inactive  for  two  months,  until  the  act 
approved  August  16, 1915,  becomes  effective  to  transfer  all  pend- 
ing causes  to  the  records  of  the  consolidated  courts  created  by 
that  act. 

It  results  from  these  considerations  that  since  the  respondent 
was  judge  of  the  Morgan  county  law  and  equity  court  at  the 
time  of  the  termination  of  the  six-year  term  upon  which  he  en- 
tered in  November,  1910,  he  has  competently  continued  in  that 
office  up  to  this  time  and  is  and  will  be  entitled  to  occupy  it  and 
to  exercise  its  functions  until  the  first  Monday  after  the  second 
Tuesday  in  January,  1917.  His  right  to  occupy  the  office  in 
question  and  to  exercise  its  powers  and  perform  its  functions  up 
to  the  date  stated  being  justified  by  the  laws,  the  petition  of  the 
state  of  Alabama  is  due  to  be  and  it  is  hereby  denied. 

Writ  denied. 

Anderson,  C.  J.,  and  Mayfield,  Sayre,  Somerville,  Gard- 
ner, and  Thomas,  JJ.,  concur. 


Stewart  v.  Keller. 

Assumpsit. 

(Decided  November  23rd,  1916.    73  South.  89.) 

1.  Bill  of  Exceptions;  Filing;  Time;  Computation. — Considered  in  the 
light  of  the  provisions  of  §  11,  Code  1907,  a  bill  of  exceptions  presented  to 
the  trial  judge  on  Monday  the  91st  day  after  judgment  was  entered,  was 
filed  within  the  time  provided  by  §  3019,  Code  1907,  allowing  90  days  for  the 
filing  of  the  bill  of  exceptions. 

2.  Appeal  and  Error;  Record;  Conclusiveness. — ^Where  the  judgment  en- 
try recites  that  issue  was  joined  "on  the  general  issue  in  short  by  consent," 
the  recital  is  conclusive  although  the  record  shows  special  pleas  setting  up 
defenses  not  available  under  the  general  issue. 

3.  Bills  and  Notes;  Action;  Issuea. — ^Where  the  action  was  by  an  en- 
dorsee of  the  note,  and  the  case  was  tried  on  the  general  issue  only,  its  effect 
being  jnerely  to  deny  the  execution  or  assignment  of  the  note  in  suit,  as  to 
which  there  was  no  dispute,  the  court  erred  in  directing  a  verdict  for  defend- 
ant, although  irrelevant  evidence  was  admitted,  which  would  have  tended  to 
support  special  defenses. 
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Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  R.  C.  Brickell. 

Assumpsit  by  S.  E.  Stewart  against  Thos.  E.  Keller.  Judg- 
ment for  defendant  and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Transferred  from  the  Court  of  Appeals. 

Sample  &  Kilpatrick,  for  appellant.  A.  A.  Griffith,  for 
appellee. 

SAYRE,  J. — (1)  The  motion  to  strike  the  bill  of  exceptions 
is  overruled.  The  bill  was  presented  to  the  trial  judge  on  the 
ninety-first  day  after  judgment  entered;  but  the  ninetieth  day 
fell  on  Sunday,  and  the  purpose  and  effect  of  the  amendment  of 
section  11,  Code  1896,  was  to  avoid  the  interpretation  put  upon 
the  section  in  AUen  v,  EUiott,  67  Ala.  432,  and  followed  in  a  line 
of  later  cases.  That  section,  so  far  as  relevant,  reads  in  the 
Code  of  1907  as  follows :  "11.  Time,  How  Computed. — ^The  time 
within  which  any  act  is  provided  by  law  to  be  done  must  be  com- 
puted by  excluding  the  first  day  and  including  the  last;  if  the 
last  day  is  Sunday,  it  mv^t  also  he  excluded,  and  the  Movday 
following  shall  be  counted  as  the  last  day  within  tvhich  the  act 
may  he  done." 

The  addition  to  the  section,  shown  by  the  italics  above,  makes 
it  clear  that  the  legislative  purpose  was  to  obviate  the  construc- 
tion that  had  been  previously  put  upon  the  statute.  In  its  pres- 
ent shape,  section  11  of  the  Code  furnishes  a  rule  of  construction, 
applicable  to  section  3019,  as  to  other  sections  prescribing  the 
time  within  which  acts  are  to  be  done,  and  its  effect  in  this  case 
was  to  authorize  the  presentation  of  the  bill  of  exceptions  at  the 
time  when  it  purports  to  have  been  presented.  Baker  v.  Cen.  of 
Ga.,  165  Ala.  466,  51  South.  796,  holds  nothing  to  the  contrary. 
That  case  was  untouched  by  section  11  of  the  Code. 

(2,  3)  The  suit  was  brought  by  the  assignee  of  a  negotiable 
promissory  note.  The  proof  showed  that  defendant  had  one  or 
more  good  defenses  to  the  action,  and  in  the  record  there  are  sev- 
eral special  pleas  in  which  defendant  undertook  to  state — ^how 
well  we  are  not  required  to  say — defenses  not  available  under  the 
general  issue ;  but  the  judgment  entry  recites  that  issue,  was 
joined  "on  general  issue  in  short  by  consent,"  and  that  entry  is 
conclusive.    We  must  presume,  therefore,  that  the  cause  was 
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tried  upon  the  general  issue  only,  and  we  find  that  the  plaintiff 
has  assigned  for  error  several  rulings  of  the  court  admitting  evi- 
dence that  would  have  tended  to  support  special  defenses,  but 
which  was  irrelevant  under  the  general  issue,  since  the  effect  of 
the  general  issue  in  such  cases  is  merely  to  deny  the  execution  or 
assignment  of  the  note  in  suit. — Agee  v.  Medlock,  25  Ala.  281 ; 
8  Cyc.  199.  Neither  the  execution  nor  the  assignment  of  the 
note  in  suit  was  denied,  and  it  results  that  the  court  erred  in 
giving  the  general  charge  for  defendant. 
Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Carter,  et  al.  v.  Shugarman. 

Automobdle  Accident. 

(Decided  November  16,  1916.    73  South.  119.) 

1.  Motor  Vehicles;  Injuries;  Complaint. — A  complaint  charging  that  the 
servants  of  complainant,  while  acting  within  the  line  and  scope  of  their 
authority,  caused  the  automobile  they  were  driving  to  run  into  plaintiff's 
buggy,  and  as  a  proximate  consequence  thereof,  plaintiff  was  thrown  from 
the  buggy  and  injured,  sufficiently  shows  the  causal  connection  between  the 
negligent  act,  and  the  injuries  suffered. 

2.  Pleading;  Variance;  Directing  Verdict. — Where  the  complaint  alleged 
the  negligence  to  be  that  of  defendant's  servant,  and  the  proof  showed  the 
negligence  to  be  that  of  one  of  defendants,  the  variance  did  not  entitle  de- 
fendants to  a  directed  verdict  where  that  objection  was  not  properly 
brought  to  the  attention  of  the  trial  court  by  an  objection  to  the  evidence. 

3.  Same. — Under  Circuit  Court  Rule  34,  the  trial  court  will  not  be  put  in 
error  for  admitting  proof  at  variance  with  the  allegation  unless  there  was  a 
special  objection  making  the  point  as  to  the  variance;  and  this  is  not  met  by 
a  mere  statement  to  the  trial  court  that  the  general  charge  was  requested 
on  the  ground  of  variance. 

4.  Tort;  Plea;  Denying  Joint  Tort. — A  plea  that  defendants  did  not  com- 
mit jointly  the  acts  complained  of  in  the  complaint,  is  insufficient,  since, 
even  if  it  was  true,  it  was  not  a  bar  to  individual  responsibility. 

5.  Trial;  Directing  Verdict;  Defective  Plea. — ^Where  plaintiff  took  issue 
on  a  plea  not  sufficient  in  itself,  and  the  undisputed  evidence  supported 
that  plea,  defendant  was  entitled  to  the  affirmative  charge. 

6.  Pleading;  Joint  Act&^-A  plea  alleging  that  defendant  did  not  jointly 
commit  the  acts  complained  of,  is  an  allegation  of  fact,  and  not  a  mere  con- 
clusion of  law. 

Ift— 197 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  C.  Pugh. 

Action  by  Mrs.  Sol  Shugarman  against  R.  H.  Carter  and 
others,  for  damages  for  injuries  suffered  in  an  automobile  acci- 
dent. Judgment  for  plaintiff  and  defendant  appeals.  Reversed 
and  remanded. 

Transferred  from  Court  of  Appeals. 

BuRGiN,  Jenkins  &  Brown,  for  appellant.  Samuel  B.  Stern, 
for  appellee. 

SOMERVILLE,  J. — (1)  The  complaint  charges  that  defend- 
ants' servants  in  charge  of  the  automobile,  acting  within  the  line 
and  scope  of  their  authority,  ''so  carelessly  and  negligently  oper- 
ated and  controlled  the  said  automobile  as  to  cause  the  same  to 
run  violently  into,  upon,  or  against  the  buggy  in  which  plaintiff 
was  riding,  and  as  a  proximate  consequence  thereof  the  plaintiff 
was  thrown  from  the  said  buggy,"  etc.,  and  injured. 

This  language  sufficiently  shows  the  causal  connection  be- 
tween the  negligent  act  of  defendants  and  the  injury  suffered  by 
plaintiff  and  the  demurrers  were  properly  overruled. 

(2)  The  negligence  declared  on  is  the  negligence  of  defend- 
ants' agents  or  servants,  while  the  negligence  shown,  if  any,  was 
the  personal  act  of  one  of  the  defendants  himself.  Conceding, 
without  deciding,  that  this  was  a  fatal  variance  between  the 
allegations  and  the  proof,  which  would  have  entitled  defendants, 
one  or  all,  to  the  general  affirmative  charge  if  the  variance  had 
been  properly  brought  to  the  attention  of  the  court;  yet  the 
defendant-appellant  was  not  so  entitled  because  he  failed  to  do  so 
by  a  proper  objection  to  the  evidence. 

(3)  The  requirement  of  rule  of  circuit  court  practice  No.  34 
is  not  met  by  a  mere  statement  to  the  trial  court  that  the  general 
charge  was  requested  on  the  ground  of  a  variance  between  the 
allegation  and  the  proof. — U.  S.  Health  &  Ace.  Co.  v.  Gains, 
infra,  73  South.  117. 

(4-6)  Defendants  filed  a  special  plea  (No.  5)  that  they  "did 
not  jointly  conmiit  the  acts  complained  of  in  the  complaint."  This 
is  an  allegation  of  fact,  and  not  a  mere  statement  of  law.  It  was 
a  bad  plea  since,  even  if  true,  the  fact  alleged  was  no  bar  to 
individual  liability.  Yet  plaintiff  took  issue  on  the  plea,  and  the 
evidence  showed  without  dispute  that  only  one  of  the  defendants 
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(R.  H.  Carter)  had  any  connection  with  the  negligent  act  com- 
plained of. 

The  law  in  such  cases  was  vigorously  stated  by  Stone,  C.  J., 
in  Winder  v.  Pool,  100  Ala.  503,  506,  14  South.  411,  412,  as  fol- 
lows :  "When  parties  go  to  trial  on  an  immaterial  issue,  the  ver- 
dict and  judgment  may  be  decisive  of  the  case ;  and  the  rulings 
must  be  made  to  accommodate  themselves  to  the  issue  as  formed. 
If  the  truth  of  the  averment  in  bar  or  preclusion  be  made  good, 
this  must  control  the  finding  and  the  judgment,  irrespective  of 
the  inquiry  whether  it  raised  the  question  of  merit  in  the  conten- 
tion. In  such  conditions  parties  must  be  left  free  to  choose  their 
own  methods  of  forensic  warfare,  and  to  determine  their  conflict- 
ing claims  in  the  manner  of  their  mutually  consenting  choice." 

Under  this  rule,  which  has  been  declared  and  enforced  many 
scores  of  times  by  this  court,  early  and  late,  the  defendant-appel- 
lant was  entitled  to  the  general  affirmative  charge  on  the  evi- 
dence, as  requested  by  him  in  writing,  and  its  refusal  must  be 
pronounced  error  to  a  reversal  of  the  judgment. — McGhee  v. 
Reynolds,  117  Ala.  413,  23  South.  68. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 


Rice,  et  al.  v.  Henderson-Boyd  Lumber  Co.,  et  al. 

Bin  to  Quiet  ntle. 

(Decided  November  23,  1916.    73  South.  70.) 

1.  Deeds;  Execution;  Duress. — ^Where  a  creditor  threatened  to  send  his 
debtor  to  the  penitentiary  if  the  debtor's  mother  and  brothers  and  sisters 
did  not  execute  a  deed  to  certain  land  in  satisfaction  of  the  indebtedness, 
and  the  debtor  was  in  fact  arrested  and  confined  in  jail  for  four  days  under 
a  criminal  charge,  and  under  such  circumstances  the  deed  was  executed  and 
tiie  debtor  released,  the  deed  will  be  set  aside  in  equity. 

2.  Vendor  and  Purchaser;  Bona  Fide  Purchaser;  Consideration. — ^Where 
a  defendant  corporation  purchased  from  another  corporation,  which  had 
practically  the  same  stockholders,  the  assets  of  the  latter  corporation  pay- 
ing the  consideration  therefor  either  to  the  bankruptcy  court  or  to  some  one 
for  the  creditors,  and  at  that  time  knew  nothing  about  land  which  had  been 
deeded  by  complainants  under  duress  to  the  manager  of  the  bankrupt  cor- 
poration, but  on  afterwards  being  told  by  such  manager  that  he  held  title  to 
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the  land  for  the  bankrupt  corporation,  accepted  a  deed  therefor,  such  pur- 
chasing corporation  was  not  a  bona  fide  purchaser  for  value  without  notice. 

3.  Quieting  Title;  Who  May;  Possession. — ^Where  a  widow  and  one  of 
her  children  are  living  peaceably  upon  land  under  claim  of  ownership  as 
heirs  of  her  deceased  husband,  and  no  dower  has  been  assigned  or  proceed- 
ings instituted  to  that  end,  she  and  the  other  heirs  may  maintain  a  bill  un- 
der §  5443,  Code  1907,  to  quiet  title  to  such  land. 

4.  Pleading;  Defect;  Cure  by  Subsequent  Pleading; — ^In  a  bill  to  quiet 
title  a  deed  executed  by  complainant  under  duress  may  be  set  aside  despite 
lack  of  averments  of  duress  in  the  bUl,  where  the  answer  sets  up  claim  to 
titie  through  such  deed,  and  alleges  that  complainants  claim  fraud  in  its  ex- 
ecution, which  claim  respondents  seek  to  avoid  by  showing  purchase  for 
value  without  notice. 

Appeal  from  Geneva  Chancery  Court. 

Heard  before  Hon.  W.  R.  Chapman. 

Bill  by  Pinkie  E.  Rice  and  others  against  the  Henderson-Boyd 
Lumber  Company  and  others.  From  a  decree  for  respondents, 
complainants  appeaL    Reversed  and  rendered. 

The  original  bill  was  filed  by  Pinkie  E.  Rice,  widow  of  Wil- 
liam S.  Rice,  deceased,  and  by  his  heirs  at  law,  with  the  excep- 
tion of  Mattie  Elam  and  John  Rice,  heirs  who  are  made  parties 
respondent  with  the  Henderson-Boyd  Lumber  Company,  a  cor- 
poration. The  bill  averred  that  William  S.  Rice  died  seised  and 
possessed  of  a  certain  body  of  land  therein  described,  consisting 
of  180  acres  in  Geneva  county,  Ala.,  that  the  parties-complainant 
were  in  the  actual  peaceable  possession  of  the  land  under  claim 
of  ownership,  and  that  they  were  tenants  in  common  with  re- 
spondents John  Rice  and  Mattie  Elam.  The  bill  further  averred 
that  respondent  Henderson-Boyd  Lumber  Company  claimed  some 
right,  title,  or  interest  in  and  to  said  land,  and  that  there  is  no 
suit  pending  to  enforce  or  attack  the  validity  of  said  company's 
alleged  claim,  and  that,  in  accordance  with  the  provisions  of  the 
statutes,  said  respondent  is  prayed  to  be  required  to  set  forth  its 
title,  interest,  or  claim  to  said  lands.  It  is  further  averred  that 
respondent  Henderson-Boyd  Lumber  Company  filed  a  prior  bill 
in  the  same  court,  seeking  a  sale  of  the  property  for  division  be- 
tween it  and  correspondents  Mattie  Elam  and  John  Rice,  and 
alleging  that  the  parties  were  tenants  in  common  of  the  land. 
The  bill  further  averred  that  John  Rice  and  Mattie  Elam  were 
minors  at  the  time  the  respondent  company  filed  suit  for  sale  of 
the  land,  and  a  decree  pro  confesso  was  rendered  against  them 
without  the  appointment  of  a  guardian  ad  litem,  and  the  final 
decree  rendered,  ordering  a  sale  of  the  property.    The  bill  was 
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subsequently  amended,  but  substantially  the  same  facts  were  set 
up  with  the^urther  averment  that  since  the  filing  of  the  original 
bill  Pinkie  Rice,  one  of  the  complainants,  had  died.  It  also  set 
up  the  death  of  another  of  the  complainants  and  named  his  heirs 
parties  complainant  to  the  suit.  Respondent  Henderson-Boyd 
Lumber  Company  in  its  answer  set  forth  and  certified  its  claim 
or  title  to  said  land  to  be  by  warranty  deed  executed  by  com- 
plainants to  one  F.  J.  Mizell  on  March  8,  1909,  and  a  warranty 
deed  of  date  June  14,  1911,  from  Mizell  to  respondent.  The  an- 
swer further  set  forth  that,  although  it  was  not  alleged  in  the  bill, 
yet  on  information  and  belief  it  was  averred  that  the  complain- 
ants claimed  that  F.  J.  Mizell  practiced  fraud  upon  them  in  pro- 
curing the  said  deed,  and  in  having  same  executed  to  him  by  the 
parties  to  this  suit,  and  that  by  reason  of  such  fraud  complain- 
ants have  a  right  to  cancel  the  deed  as  a  cloud  upon  their  title  to 
said  lands.  Respondents  then  averred  that  it  had  paid  value  for 
the  land,  and  had  purchased  it  without  notice  of  such  fraud.  The 
answer  admitted  the  filing  of  the  bill  for  division  of  the  land  and 
the  decree  ordering  the  sale  by  the  register  on  December  2, 1912, 
at  which  sale  L.  A.  Boyd  bought  the  land  for  the  Henderson- 
Boyd  Lumber  Company.  The  land  was  sold  on  the  day  the  bill 
in  this  case  was  filed.  The  proofs  show  no  confirmation  of  the 
said  sale.  Complainants  sought  a  decree  of  the  court,  quieting 
the  title  to  said  land,  and  to  the  effect  that  respondent  Hender- 
son-Boyd Lumber  Company  has  no  interest,  title,  or  claim  to  the 
same,  and  that  the  decree  rendered  in  the  suit  filed  by  said  re- 
spondent be  declared  of  no  effect.  The  chancellor  denied  the 
relief  sought  by  complainants,  and  rendered  a  decree  to  the  effect 
that  the  respondent  company  was  the  owner  of  an  undivided  six- 
ninths  interest  in  the  lands  involved  in  this  suit,  and  from  this 
decree  complainants  prosecute  this  appeal. 

J.  A.  Carnley,  for  appellant.    W.  O.  Mulkey,  for  appellee. 

GARDNER,  J.— (1)  The  bill  in  this  cause  was  filed  to  quiet 
the  title  to  a  certain  described  180-acre  tract  of  land  in  Geneva 
county,  Ala.,  of  which  one  William  S.  Rice  died  seised  and  pos- 
sessed. At  the  time  of  the  filing  of  this  suit  Pinkie  E.  Rice, 
widow  of  William  S.  Rice,  and  mother  of  complainants,  was  liv- 
ing on  the  land  with  one  of  her  children.  It  does  not  appear  that 
a  dower  had  ever  been  assigned  to  the  widow  or  proceedings 
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sought  to  that  end.  That  the  possession  was  peaceable  and  under 
claim  of  ownership,  as  heirs  of  William  S.  Rice,  deceased,  is  with- 
out dispute.  Lee  Rice,  one  of  the  heirs,  had  through  business 
dealings  become  indebted  in  the  sum  of  $200  or  $300  to  the  mer- 
cantile firm  of  Henderson-Mizell  Company,  a  corporation,  doing 
business  at  Samson,  Ala.,  of  which  company  J.  E.  Henderson  was 
president,  L.  A.  Boyd,  a  stockholder,  and  F.  J.  Mizell,  the  general 
manager.  It  appears  from  the  record  that  strenuous  efforts 
were  made  for  the  collection  of  this  indebt^dness,  a  demand  hav- 
ing been  made  by  Mizell  and  his  collecting  agent  that  these  com- 
plainants— ^the  mother,  brothers  and  sisters — execute  a  deed  to 
the  lands  involved  in  this  suit  in  satisfaction  of  Lee  Rice's  in- 
debtedness to  the  said  company.  This  demand  being  met  with 
strenuous  opposition  by  complainants,  the  evidence  shows  that 
it  was  followed  by  threats  on  the  part  of  Mizell  to  the  effect  that 
if  a  deed  was  not  executed,  Lee  Rice  would  be  arrested  and  sent 
to  the  penitentiary.  These  threats  appear  to  have  been  repeated 
a  number  of  times,  and  Rice  was  in  fact  arrested  and  placed  in 
the  city  jail  in  Samson,  where  he  remained  for  about  four  days. 
While  he  was  so  confined  pressure  was  again  brought  to  bear, 
and  the  threats  of  penitentiary  imprisonment  repeated.  Under 
these  circumstances  the  deed  was  executed,  and  Lee  Rice  re- 
leased from  jail.  The  charges  under  which  Rice  was  arrested 
was  that  of  "obtaining  goods  under  false  pretense,"  but  he  in- 
sisted upon  his  innocence,  and  there  was  no  evidence  of  his  guilt. 
The  record  discloses  that  Lee  Rice  brought  suit  against  the  mer- 
cantile company  for  damages  growing  out  of  said  arrest  and  im- 
prisonment, which  suit  was  settled  by  the  payment  of  a  substan- 
tial sum.  It  satisfactorily  appears  from  the  record  that  this 
body  of  land — 180  acres — ^was  valued  at  from  $8  to  $10  per  acre 
at  the  time  of  the  execution  of  the  deed  here  involved.  No  con- 
sideration whatever  passed  to  the  complainants.  The  facts  above 
noted,  leading  up  to  the  execution  of  the  said  deed,  appear  to  be 
without  contradiction. 

Cases  of  this  character^  involving  on  the  part  of  the  grantors 
efforts  to  have  set  aside,  as  having  been  obtained  under  duress, 
conveyances  like  the  one  here  under  consideration  have  been  the 
subject  of  frequent  adjudication  by  the  courts.  The  relationship 
here  involved  is  that  of  mother  and  son  and  brother.  The  evi- 
dence clearly  discloses  that  these  parties  acted  under  duress  and 
undue  influence  in  the  execution  of  the  deed  in  question. 
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It  would  be  useless  to  enter  into  a  discussion  of  the  rules  of 
law  and  of  the  numerous  cases  applicable  here,  and  indeed  such 
discussion  would  largely  result  in  mere  quotation.  We  are  of 
the  opinion  that  the  following  authorities  clearly  demonstrate  the 
complainants'  right  to  relief  under  the  facts  here  disclosed :  Em- 
bry  V.  Adams,  191  Ala.  291,  68  South.  20 ;  Martin  v.  Evavs,  163 
Ala.  657,  50  South.  997;  Kirby  v.  Arnold,  191  Ala.  263,  68  South. 
17 ;  Hartford  Ins.  Co.  v.  Kirkpatrick,  111  Ala.  456, 20  South.  651 ; 
City  Nat.  Bk.  of  Dayton  v.  Kusworm,  26  L.  R.  A.  48,  note;  Wil- 
liamson, etc.,  Co.  V,  Acherman,  20  L.  R.  A.  (N.  S.)  484,  note;  and 
note  to  Embry  v.  Adams,  L.  R.  A.  1915D,  1118. 

The  cases  of  TreadweU  v.  Torbert,  119  Ala.  279,  24  South. 
54,  72  Am.  St.  Rep.  918,  and  Clark  v.  Colbert,  67  Ala.  92,  cited 
and  relied  upon  by  counsel  for  appellee,  do  not  involve  the  ques- 
tion of  duress  and  undue  influence,  but  only  the  voluntary  act 
of  the  parties,  and  are  therefore  without  influence  in  the  instant 
case. 

(2)  Appellees  insist  that  the  Henderson-Boyd  Lumber  Com- 
pany was  a  bona  fide  purchaser  for  value,  without  notice  of  any 
fraud,  and  therefore  entitled  to  protection.  We  have  heretofore 
alluded  to  the  fact  that  the  Henderson-Mizell  Mercantile  Com- 
pany was  a  corporation,  of  which  J.  E.  Henderson  was  president, 
L.  A.  Boyd,  a  stockholders,  and  F.  J.  Mizell,  the  general  manager. 
The  Henderson-Boyd  Lumber  Company  was  also  a  domestic  cor- 
poration, of  which  J.  E.  Henderson  was  president,  and  L.  A. 
Boyd,  general  manager,  these  two  being  the  sole  stockholders. 
The  evidence  shows  that  the  said  mercantile  company  was  in  a 
failing  condition  in  1911,  and  L.  A.  Boyd,  acting  for  the  Hender- 
son-Boyd Lumber  Company,  paid  the  sum  of  $2,500,  either  to  the 
bankrupt  court  or  to  some  one  of  the  creditors  for  the  assets  of 
said  failing  company.  At  the  time  of  this  transaction  Boyd 
knew  nothing  whatever  about  the  Rice  land,  but  later,  while 
taking  an  inventory  of  the  mercantile  company's  stock  of  goods, 
he  was  informed  by  Mizell  of  the  conveyance  of  the  land,  made  by 
complainants  to  him  individually;  and  Mizell  then  executed  to  the 
Henderson-Boyd  Company  the  deed  under  which  they  now  claim 
title  to  said  land.  Passing  by  the  question  of  identity  of  interest 
of  the  individual  parties  in  the  two  corporations  involved,  we 
think  it  quite  clear  under  the  facts  disclosed  that  the  Henderson- 
Boyd  Lumber  Company  is  in  no  position  to  defeat  this  suit  as  a 
bona  fide  purchaser  for  value  without  notice. — 5  Cyc.  719 ;  Craft 
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V.  Russelly  67  Ala.  9 ;  Shook  v.  South.  B.  &  L.  As8%  140  Ala.  575, 
37  South.  409. 

(3)  We  are  of  the  opinion  that  the  fitcts  hereinbefore  stated, 
in  regard  to  the  possession  of  the  property  at  the  time  of  the 
filing  of  the  bill,  are  entirely  sufficient  for  maintaining  the  bill 
under  the  provisions  of  section  5443  of  the  Code  of  1907. 

(4)  Appellees  insist  that  relief  could  not  be  granted  com- 
plainants as  against  the  deed  executed  by  Mizell,  for  the  rea- 
son that  the  bill  did  not  contain  averments  as  to  the  fraud  upon 
which  complainants  rely.  This  question  we  need  not  decide; 
but  if  such  averments  was  necessary  in  any  stage  of  the  case,  it 
could  not  have  mattered  after  the  filing  of  respondent's  answer, 
setting  up  its  claim  of  title  through  such  conveyance  to  Mizell, 
and  alleging  the  fraud  on  his  part  insisted  on  by  complainants. 

Our  conclusion  is  that  the  chancellor  erred  in  his  decree,  hold- 
ing that  the  Henderson-Boyd  Lumber  Company  owned  a  six- 
ninths  interest  in  the  land  here  involved,  and  that,  on  the  con- 
trary, it  should  have  been  decreed  that  said  corporation  owned 
no  title  or  interest  in  the  property.  The  result  of  the  holding 
here  will  be  to  declare  of  no  effect  the  final  decree  rendered  in 
the  cause  in  the  lower  court,  whereby  the  Henderson-Boyd  Com- 
pany sought  a  sale  of  the  land  for  division  between  itself  and  two 
of  the  other  respondents,  to  which  suit  complaniants  were  not 
parties,  and  which  said  decree  remains  yet  unexecuted.  The 
decree  of  the  chancellor  will  therefore  be  reversed,  and  one  here 
rendered,  granting  the  relief  sought  by  complainants. 

Reversed  and  rendered. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


United  States  H.  &  A.  Ins.  Co.  v.  Coin. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  117.) 

1.  Pleading;  Demurrer;  Grounds^ — Under  §  5340,  Code  1907,  demurrers 
to  a  complaint  on  the  ground  that  it  is  vague,  indefinite  and  uncertain,  that 
it  fails  to  state  a  cause  of  action,  and  that  its  averments  are  mere  conclu- 
sions of  the  pleader,  are  general  in  their  statements,  and  properly  overruled. 

2.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^It  is  harmless  to  sus- 
tain demurrers  to  special  pleas,  where  the  facts  relied  on  in  such  pleas  were 
not  only  provable,  but  were,  in  fact,  proven  under  other  pleas. 
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3.  Insurance;  ForfeHure;  Warranty;  Waiver. — ^If  the  insurance  compa- 
ny had  knowledge  of  the  fact  which  authorized  a  forfeiture  of  the  pobcy, 
and  it  accepted  premiums  not  yet  earned,  such  forfeiture  is  waived. 

4.  Same;  Authority  of  Agent.-^Where  the  replication  alleged  a  waiver 
of  the  forfeiture  by  the  acceptance  of  such  premium,  a  rejoinder  thereto 
which  sets  up  restriction  as  to  the  authority  of  the  agent  in  procuring  the 
policy,  but  not  a  limitation  upon  him  to  bind  the  company  by  acts  subse- 
quent to  the  issuance  of  the  policy,  is  insufficient. 

5.  Appeal  and  Error;  Harmless  Error;  Pleading. — Any  error  in  overrul- 
ing demurrers  to  some,  of  the  replications  was  harmless,  where  the  proof 
established  beyond  dispute  other  replications  which  entitled  the  plaintiff  to 
recover. 

6.  Insurance;  Representation  by  Agent;   Breach   of   Warranty. — ^Where 

the  district  manager  received  the  premiums,  wrote  applications,  and  adjust- 
ed and  settled  the  losses,  knowledge  to  him  of  facts  amounting  to  a  breach 
of  warranty  is  imputable  to  the  company. 

7.  Pleading;  Variance;  Objection. — ^Where  the  attention  of  the  trial  court 
was  not  called  to  the  facts  constituting  the  variance  complained  of,  as  re- 
quired by  Rule  34,  Circuit  Court  Practice,  the  trial  court  will  not  be  put  in 
error  for  overruling  objections  to  the  evidence  because  of  a  variance. 

8.  Same. — Where  there  was  no  variance  between  the  evidence  and  one 
count  of  the  complaint,  and  the  objection  did  not  seek  to  confine  the  evidence 
to  the  count  under  which  there  was  a  variance,  there  was  no  error  in  over- 
ruling the  objection  because  of  the  variance. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  Logwood  U.  Goin  against  the  United  States  Health 
&  Accident  Company  upon  a  policy.  Judgment  for  plaintiff,  and 
defendant  appeals.  Transferred  from  the  Court  of  Appeals  un- 
der Acts  1911,  p.  449,  §  6.     Affirmed. 

The  complaint  claimed  $500  due  on  a  policy  of  insurance 
whereby  defendant  on  November  1,  1909,  insured  plaintiff  from 
bodily  injury  sustained  during  the  life  of  said  policy,  solely 
through  external  violent  and  accidental  means,  and  for  total  loss 
of  time,  commencing  on  the  date  of  the  accident,  during  which 
said  injury  continued,  which  wholly  and  solely  prevented  insured 
from  performing  any  and  every  duty  pertaining  to  his  occupa- 
tion, and  plaintiff  avers  that  during  the  life  of  said  policy,  and 
while  same  was  in  force  he  received  bodily  injury  from  the 
back-firing  of  an  automobile,  which  fractured  or  otherwise  in- 
jured his  wrist  bone,  and  he  was  disabled  for  a  period  of  nine 
weeks  thereafter.  The  other  counts  set  out  the  same  state  of 
facts,  with  the  allegation  that  plaintiff  was  to  receive  from  de- 
fendant the  sum  of  $36  per  week  for  a  period  of  nine  weeks.  The 
demurrers  are  that  the  complaint  is  vague,  indefinite,  and  uncer- 
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tain ;  that  it  fails  to  state  any  cause  of  action  against  defendant ; 
and  tfiat  the  averments  were  mere  conclusions  of  the  pleader. 

The  seventh  plea  sets  up  that  the  policy  was  issued  in  consid- 
eration of  the  premium,  and  the  statement  and  agreements  in  the 
schedule  of  warranty  indorsed  herein,  and  made  a  p>art  hereof, 
which  statements  assured  made  by  the  acceptance  of  his  policy 
and  warranted  to  be  true,  and  then  avers  one  of  said  statements 
and  warranty  was  that  plaintiff  had  not  been  disabled,  nor  had 
any  medical  or  surgical  treatment  during  the  past  five  years,  and 
that  this  is  untrue,  for  defendant  says  that  during  said  five  years 
plaintiff  was  disabled  and  received  medical  or  surgical  treatment 
therefor,  one  week  for  erysipelas,  three  weeks  for  sprained  ankle, 
ten  weeks  for  blood  poison,  and  four  weeks  for  typhoid  fever, 
wherefore  defendant  says  that  by  reason  of  said  untrue  statement 
and  breach  of  said  warranty  said  policy  is  null  and  void.  Plea  8 
sets  up  the  same  contents  of  the  policy  as  set  out  in  plea  7,  and 
avers  that  it  is  stated  in  said  statement  that  no  other  application 
ever  made  by  me  for  health,  accident,  or  life  insurance  had  been 
declined,  or  any  such  policy  of  insurance  canceled,  or  renewal 
refused,  and  defendant  avers  that  such  statement  was  untrue, 
and  said  warranty  untrue  because,  during  the  year  1909,-  and 
prior  to  November  1st  thereof,  the  Standard  Accident  Insurance 
Company  of  Detroit,  Mich.,  canceled  a  policy  theretofore  issued 
by  said  company  to  plaintiff,  and  defendant  alleges  that  by  reason 
of  said  untrue  statement  and  breach  of  warranty  said  policy  was 
and  is  null  and  void.  Replication  5  sufficiently  appears.  The 
rejoinder  sets  up  that  plaintiff's  application  upon  which  the  pol- 
icy was  issued,  and  which  was  made  a  part  thereof,  contains  the 
following:  I  understand  and  agree  tiiat  the  insurance  is  not 
effective  until  the  policy  has  actually  been  issued  by  the  company, 
and  the  premium  paid  while  I  am  in  good  health  and  free  from 
all  injury,  and  that  the  company  shall  not  be  bound  by  any 
knowledge  of  or  statements  made  by  or  to  any  agent  unless  writ- 
ten hereon. 

Palmer  P.  Daugette,  for  appellant.  Frank  S.  White  & 
Sons,  for  appellee. 

ANDERSON,  C.  J.— (1)  The  demurrers  to  counts  1  and  3 
of  the  complaint  were  general  and  did  not  comply  with  the  re- 
quirements of  section  5840  of  the  Code  of  1907,  and  whether  the 
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counts  were  or  were  not  subject  to  an  appropriate  demurrer, 
which  we  need  not  decide,  the  trial  court  will  not  be  put  in  error 
for  overruling  the  demurrers  in  question. — AUen  v.  Fincher, 
187  Ala.  599,  65  South.  946;  Francis  v.  Sandlin,  150  Ala.  585, 
43  South.  829;  L.  &  N.  R.  R.  Co.  v.  Johnson,  162  Ala.  665,  50 
South.  300;  St.  L.  &  S.  F.  R.  R.  Co.  v.  PfdUips,  165  Ala.  504,  51 
South.  638. 

(2)  Whether  the  defendant's  special  pleas  3,  4,  5,  and  6  were 
or  were  not  subject  to  the  demurrer,  which  was  sustained  thereto, 
we  need  not  decide,  for  if  there  was  error,  it  was  error  without 
injury,  as  the  defendant  got  the  full  benefit  of  the  same  under 
pleas  7  and  8,  to  which  the  demurrer  was  overruled,  as  the  facts 
relied  upon  in  said  pleas  3,  4,  5,  and  6  were  not  only  provable 
under  pleas  7  and  8,  but  the  bill  of  exceptions  shows  that  they 
were  in  fact  proven. — Birmingham  R.  R.  Co.  v.  Johnson,  183  Ala. 
352,  61  South.  79;  United  States  I.  Co.  v.  Hill,  9  Ala.  App.  222, 
62  South.  954;  Birmingham  R.  R.  Co.  v.  Bush,  175  Ala.  49,  56 
South.  731.  Pleas  3  and  5  are  substantially  the  same  as  plea  7, 
and  pleas  4  and  6  are  substantially  the  same  as  plea  8. 

(3)  Replication  5,  in  substance,  sets  up  a  waiver  by  the  de- 
fendant of  the  breach  of  warranty  relied  upon  in  pleas  7  and  8, 
by  an  acceptance  of  the  premiums  after  a  knowledge  of  the  said 
breach. 

"The  acceptance  by  an  insurance  company,  with  knowledge 
of  facts  authorizing  a  forfeiture  or  avoidance  of  the  policy,  of 
premiums  or  assessments  which  were  in  no  degree  earned  at  the 
time  of  such  forfeiture  or  avoidance,  constitutes  a  waiver  thereof. 
This  waiver  is  based  on  the  estoppel  of  the  company  to  declare 
void  and  of  no  effect  insurance  for  which,  with  knowledge  of  the 
facts,  full  compensation  has  been  received." — Cooley's  Briefs  on 
Insurance,  pp.  2684,  2685,  and  cases  there  cited. 

"In  the  absence  of  special  stipulations  restricting  the  power 
of  agents,  the  knowledge  of  an  agent  having  power  to  issue  poli- 
cies and  collect  premiums,  followed  by  the  acceptance  of  a  pre- 
mium, will  be  sufficient  to  amount  to  a  waiver." — Cooley's  Briefs 
on  Insurance,  p.  2696. 

(4)  This  replication  was  not  subject  to  the  defendant's  de- 
murrer. The  rejoinder  to  this  replication  5  was  subject  to  the 
demurrer  interposed  and  which  was  properly  sustained  by  the 
trial  court.  It  set  up  restrictions  as  to  the  power  and  authority 
of  the  agent  in  and  about  the  procurement  of  the  policy  and  not 
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a  limitation  upon  the  agent  to  bind  it  by  acts  subsequent  to  the 
issuance  of  the  policy.  Moreover,  such  a  restriction  as  would 
forbid  the  reception  of  premiums  by  agents,  with  full  knowledge 
of  the  facts,  from  operating  as  a  waiver  of  a  right  to  declare  a 
forfeiture  for  causes  previously  existing  would  probably  be  un- 
reasonable, especially  when  the  premium  is  collected  by  an  agent 
who  has  authority  to  collect  and  receive  same,  but  which  point  we 
need  not  decide. 

(5)  We  think  that  the  proof  established  beyond  dispute 
the  plaintiff's  replication  5,  and  which  entitled  the  plaintiff  to  a 
judgment,  and  this  being  the  case,  the  action  of  the  trial  court 
in  overruling  demurrer  to  replications  2  and  6,  whether  error  or 
not,  was  without  injury,  as  the  result  would  be  the  same  whether 
these  two  replications  were  in  or  out. 

(6)  The  proof  showed  that  Williams  was  the  defendant's  dis- 
trict manager,  and  that  he  received  the  premiums,  wrote  appli- 
cations, and  adjusted  and  settled  losses. 

"The  business  of  an  insurance  company  is,  of  necessity,  car- 
ried on  by  its  officers  and  agents.  The  company  and  its  agents 
and  officers  are,  in  law,  one  and  the  same  as  to  all  transactions 
within  the  scope  of  the  authority  of  the  officers  and  agents,  and 
their  acts  are  imputable  to  the  company.  As  a  general  proposi- 
tion, it  may  be  said  that  knowledge  of  an  agent  of  an  insurance 
company,  as  to  matters  within  the  general  scope  of  his  authority, 
is  the  knowledge  of  the  company,  and  it  is  bound  thereby. — 
Cooley's  Briefs  on  Insurance,  vol.  3,  p.  2520. 

(7,  8)  The  trial  court  will  not  be  put  in  error  for  overruling 
the  objection  to  the  introduction  of  the  policy,  because  of  a  vari- 
ance. The  appellant  did  not  call  the  attention  of  the  court  to  the 
point  or  fact  constituting  the  variance  as  required  by  circuit 
court  rule  34  (175  Ala.  xxi).  Moreover,  there  was  no  variance 
between  the  policy  and  count  1,  and  the  objection  did  not  confine 
the  policy  to  the  count  under  which  there  was  a  variance. 

We  do  not  think  that  the  conclusion  reached  by  the  trial  court 
was  erroneous,  but  think  that  it  rendered  the  only  judgment  that 
was  authorized  by  the  pleading  and  proof* 

There  were  many  objections  and  exceptions  to  the  rulings 
upon  the  evidence,  and  after  a  careful  consideration  of  same  we 
are  of  the  opinion  that  the  trial  court  committed  no  reversible 
error  in  this  respect,  but  will  refrain  from  a  discussion  of  these 
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questions  as  it  can  serve  no  good  purpose  by  incumbering  the 
books  with  a  rehash  of  elementary  rules  of  evidence. 

The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

Mayfield,  Somebvillb,  and  Thomas,  JJ.,  concur. 


Worthington  v.  Gty  of  Jasper. 

Violating  Municipal  Ordinance. 

(Decided  November  23,  1916.    73  South.  116.) 

1.  Municipal  Corporation;  Violating  Ordinance;    Affidavit;    Waiver. — 

Although  the  original  affidavit  on  which  defendant  was  tried  and  convicted 
in  the  recorder's  court  charged  no  offense  within  the  penalty  of  the  ordi- 
nance alleged  to  have  been  violated,  if  defendant  made  no  objection  to  the 
affidavit  in  the  recorder's  court  he  could  not  take  advantage  of  its  deficiency 
on  the  trial  de  novo  in  the  circuit  court. 

2.  Same;  Sufficiency;  Demurrer. — ^Where  the  statement  in  the  circuit 
court  on  the  trial  on  appeal  from  the  recorder's  court  became  the  source  of 
the  charge  on  which  defendant  was  to  be  tried,  he  had  a  right  to  question  its 
sufficiency  either  by  motion  or  by  demurrer. 

3.  Same. — ^Under  the  ordinance  alleged  to  have  been  violated  on  appeal 
from  a  conviction  in  the  recorder's  court,  a  statement  in  the  circuit  court 
charging  that  defendant  violated  the  ordinance  in  respect  to  premises  owned 
by  him,  "or  under  his  control,"  was  demurrable,  since  one  may  be  in  control 
of  a  building,  and  yet  be  neither  the  tenant  nor  the  owner. 

4.  Same. — In  such  a  trial  it  was  not  necessary  to  allege  and  prove  that 
the  sewer  was  ready  for  use,  since  if  it  were  not  ready  for  use,  the  notice  of 
the  mayor  to  define  the  sisrtv  days  after  which  a  violation  of  the  ordinance 
might  be  committed,  would  be  deprived  of  its  quality  to  make  the  violation 
of  the  ordinance  an  offense. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

W.  Worthingrton  was  convicted  in  the  recorder's  court  of  the 
city  of  Jasper  of  the  violation  of  an  ordinance  of  said  city,  and 
appeals  to  the  circuit  court,  where  he  was  again  convicted.  From 
this  latter  judgment  he  appeals.    Reversed  and  remanded. 

Transferred  from  Court  of  Appeals. 

Ray  &  CooNEB,  for  appellant.  Charles  R.  Wiggins,  for  ap- 
pellee. 
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McCLELLAN,  J. — ^This  proceeding  was  begun  before  the  re- 
corder of  the  municipality  of  Jasper,  and  sought  to  charge  the 
defendant  (appellant)  with  the  violation  of  an  ordinance  ap- 
proved June  16,  1913,  which  ordinance  only  prescribed  a  penalty 
against  the  tenant  or  owner  of  a  house  or  building  for  keeping 
or  maintaining  any  surface  closet,  etc.,  following  the  require- 
ment that,  under  certain  conditions  defined,  tenants  or  owners 
should  connect  surface  closets,  etc.,  with  sanitary  sewers.  The 
affidavit  on  which  the  defendant  was  tried  and  convicted  in  the 
recorder's  court  was  not  then  assailed  in  any  way.  The  defend- 
ant took  an  appeal  to  the  circuit  court,  where  the  trial  was  de 
novo. — Code,  §§  1451,  6744.  In  the  circuit  court  counsel  for  the 
city  filed  a  statement  undertaking  to  charge  an  offense  under  the 
ordinance. 

(1)  The  original  affidavit  on  which  defendant  was  tried  and 
convicted  in  the  recorder's  court  charged  no  offense  within  the 
penalty  of  the  ordinance ;  but,  since  no  objection  was  there  taken 
by  the  defendant  to  the  affidavit,  he  could  not  avail  of  its  defici- 
ency in  the  circuit  court  where,  as  stated,  the  trial  was  de  novo. — 
Turner  v.  Town*  of  Lineville,  2  Ala.  App.  454,  56  South*  603. 

(2,  3)  But  when  the  "statement"  became  in  the  circuit  court 
the  source  of  the  charge  on  which  he  was  to  be  tried,  the  defend- 
ant had  a  right  to  question  its  sufficiency  by  appropriate  meth- 
ods. This  he  did  both  by  motion  and  by  demurrer  to  the  "state- 
ment." The  "statement,"  in  its  substantial  parts,  was  thus 
framed :  «♦  ♦  ♦  That  within  60  days  before  the  commence- 
ment of  this  prosecution  and  within  the  corporate  limits  of  the 
city  of  Jasper,  Ala.,  the  said  W.  Worthington  kept  or  maintained 
a  surface  closet  or  urinal  on  premises  owned  by  or  under  the 
control  of  said  Worthington,  said  premises  abutting  the  street 
or  alley  in  which  the  sanitary  sewer  was  laid,  after  he 
had  been  notified  for  more  than  60  days  by  the  mayor  of 
Jasper  to  connect  the  closet  or  urinal  on  said  premises  to  said 
sanitary  sewer,  in  violation  of  and  contrary  to  ordinance  re- 
corded in  record  book  of  ordinances,  page  81,  of  the  city  of  Jas- 
per, Ala." 

The  demurrer  took  the  objection  that  the  phrase  in  the  state- 
ment, "or  under  the  control  of"  was  the  alternative  of  a  charge 
directed  against  the  owner  of  the  premises,  and  that  it  assumed 
to  charge  an  act  not  within  the  penalty  of  any  law.  The  ordi- 
nance to  which  the  statement's  charges  must  be  referred  imposed 
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the  penalty  of  its  violation  upon  the  owner  or  the  tenant  alone. 
The  defendant's  objection  to  the  "statement"  in  this  respect  was 
well  taken.  One  may  be  in  control  of  a  building  and  yet  be 
neither  the  owner  nor  the  tenant.  The  ordinance  does  not  pen- 
alize one  in  control ;  it  does  not  require  any  act  or  forbid  any  act 
by  one  in  control.  A  real  estate  agent  may  be  in  control  of  prem- 
ises and  still  not  be  the  owner  or  the  tenant.  The  demurrer 
should  have  been  sustained.  The  judgment  is  laid  in  error.  It 
must  be  reversed,  and  the  cause  remanded  to  the  circuit  court  for 
its  further  consideration. 

(4)  There  is  no  merit  in  the  suggestion  that  the  statement, 
as  well  as  the  proof,  should  have  carried  the  affirmation  that  the 
"sewer  was  ready  for  use,"  the  ordinance  contemplates.  This 
feature  of  the  ordinance  concerns  the  matter  of  the  mayor's 
authority  and  duty  to  issue  the  notice  required  by  the  ordinance 
to  be  given  by  him  to  owners  and  tenants  of  occupied  houses,  etc. ; 
and  upon  the  perfection  of  this  notice  and  the  elapsing  of  60  days 
thereafter  the  offense  is  complete  if  the  owner  or  tenant  keeps 
on  maintaining  unconnected  surface  closets,  etc.,  on  his  prem- 
ises. If,  in  fact,  the  sanitary  sewer  was  not  ready  for  use,  that 
condition  would  have  deprived  the  notice  of  its  quality  to  define 
the  time  (60  days)  after  which  an  offense  against  the  ordinance 
was  possible  to  be  committed.  In  short,  the  point  suggested  is  a 
matter  of  defense,  not  a  matter  necessary  to  be  affirmatively 
averred  and  proven  by  the  municipality. 

For  the  error  stated,  the  judgment  is  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 
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Hughes  V.  Gty  of  Tuscaloosa. 

Ejectment. 

(Decided  November  24,  1916.    73  South.  90.) 

1.  Public  Lands;  Grant;  Use;  Implied  Covenant. — ^Where  the  act  vested 
in  the  town  of  Tuscaloosa  all  the  government's  right  to  a  tract  called  the 
river  margin,  on  condition  that  the  corporation  should  not  sell  or  lease  any 
part  of  it,  and  should  set  it  aside  for  the  benefit  of  the  inhabitants,  and  of 
those  resorting  to  it,  with  a  provision  for  reverter  if  applied  to  other  uses, 
there  was  no  requirement  of  a  statement  of  every  use  contemplated  by  the 
act,  and  the  power  of  the  municipality  in  respect  to  the  tract  was  limited  by 
the  covenant  implied  from  its  acceptance  of  the  land. 

2.  Adverse  Possession;  Government  Land;  Grant. — ^As  to  the  trust  prop- 
erty in  this  case,  a  disseisor  as  against  the  public  could  not  acquire  title 
thereto  by  adverse  possession. 

3.  Public  Lands;  Grant;  Use. — The  original  act  having  granted  a  tract 
of  land  to  a  town  to  appropriate  it  to  the  use  of  its  inhabitants,  and  the 
grant  having  been  accepted  on  condition  that  it  could  not  be  leased  or  sold. 
Congress  could  not  afterwards  change  the  conditions  of  the  contract  as  to 
the  future  use  of  the  property  arising  out  of  the  terms  of  the  grant,  and 
hence,  the  only  legal  effect  of  the  later  act  was  to  release  the  right  of  the 
government  to  declare  a  forfeiture  under  the  terms  of  the  original  grant. 

4.  Same;  Forfeiture  Proceedings. — Where  a  grant  of  land  was  granted 
to  a  town  by  an  act  of  Congress  upon  certain  conditions  as  to  use,  with  a 
provision  for  reverter,  no  forfeiture  could  be  declared  except  by  legislative 
or  judicial  action  taken  by  the  Federal  government. 

5.  Same;  Conditions;  Trust. — A  defendant  in  ejectment  by  a  city, 
whether  claiming  the  tract  by  grant  or  otherwise,  would  hold  subject  to  the 
conditions,  and  burdened  with  the  trust  which  attached  to  it  in  the  hands  of 
the  city  under  the  grant 

6.  Evidence;  Ancient  Maps. — In  ejectment  for  land  claimed  to  be  part  of 
a  tract  of  land  granted  to  the  city's  predecessor  by  an  act  of.  Congress,  de- 
scribing the  grant  as  the  "river  margin,"  an  ancient  map  purporting  to  de- 
scribe and  locate  the  property  as  of  the  time  when  the  act  was  passed,  was 
admissible,  as  well  as  an  ancient  copy  according  to  which  the  land  had  been 
conveyed  for  years. 

7.  Ejectment;  Identity;  Evidence. — In  connection  with  an  ancient  map, 
evidence  as  to  the  location  of  storehouses,  cornerstones  and  trees,  tending 
legitimately  to  locate  the  property  in  question,  and  testimony  that  the  land 
in  suit  was  part  of  the  tract  known  and  called  the  "river  margin,"  was  com- 
petent. 

8.  Evidence;  Best  and  Secondary;  Field  Notes;  Map. — If  the  field-notes 
of  the  government  survey,  if  the  best  evidence  of  the  location  of  the  tract, 
would  not  shed  any  light  on  the  particular  lot  in  controversy  the  admission 
of  maps  and  parol  testimony  to  identify  it,  was  not  error. 
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Appeal  from  Tuscaloosa  County  Court. 
Heard  before  Hon.  H.  B.  Foster. 

Ejectment  by  the  city  of  Tuscaloosa  against  James  Hughes. 
Judgment  for  plaintiff  and  defendant  appeals.    Affirmed. 

Foster,  Verner  &  Rice,  for  appellant.  Brown  &  Ward,  and 
Harwood,  McKinley,  McQueen  &  Aldridge,  for  appellee. 

SAYRE,  J. — The  subject-matter  of  this  suit  is  a  parcel  of 
land  lying  between  the  lots  and  the  river  at  Tuscaloosa,  a  part 
of  the  tract  called  the  "River  Margin."  The  substantive  right 
of  the  parties  depends  upon  the  act  of  Congress  of  May  26,  1824, 
which  act,  after  vesting  in  the  corporation  of  said  town  forever 
all  the  right  and  title  of  the  United  States  to  certain  lots  in  the 
town  of  Tuscaloosa,  said  lots  having  already  been  set  apart  for 
public  uses  and  designated  in  the  plan  of  the  town  as  "Court 
Square,"  "Market  Square,"  "Jail  Lot,"  "Spring,"  "Church,"  and 
Burial  Ground,"  vested,  also :  "All  of  the  right  of  the  United 
States  to  the  tract  between  the  lots  and  the  river  at  Tuscaloosa 
called  the  'River  Margin,'  and  that  called  the  Tond,'  and  also  of 
that  called  the  'Common;'  on  condition,  however,  that  the  cor- 
poration shall  not  lease  or  sell  any  portion  of  the  last  mentioned 
tracts,  but  that  the  same  shall  be  appropriated  to  the  purpose  for 
which  they  were  designated  and  set  apart,  as  well  for  the  benefit 
of  the  inhabitants  of  said  town,  as  that  of  those  resorting  to  or 
visiting  the  same,  and  if  the  same,  or  any  part  thereof,  be  applied 
to  any  other  purpose,  that  it  revert  to  the  United  States." 

By  this  act  the  title  of  the  United  States  to  the  "River  Mar- 
gin" passed  out  of  the  United  States  and  into  the  town  of  Tusca- 
loosa in  trust  for  the  inhabitants  of  the  town. 

(1,  2)  While,  generally,  the  power  of  a  municipal  corpora- 
tion to  dispose  of  property  is  equal  to  its  power  to  acquire,  the 
power  of  the  municipality  in  respect  of  the  property  in  question 
was  limited  by  the  covenant,  implied  from  its  acceptance  of  the 
grant,  and  fixing  the  terms  of  the  trust  upon  which  it  was  held, 
to  the  effect  that  the  "River  Margin"  should  not  be  leased  or 
sold,  but  should  be  appropriated  to  the  purpose  for  which  it  was 
designated  and  set  apart.  The  occasion  does  not  demand  a  pre- 
cise statement  of  every  use  Congress  may  have  had  in  mind  when 
making  the  grant,  nor  was  it  necessary  that  the  proof  should 
show  more  specifically  than  did  the  language  of  the  grant  the 
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purpose  to  which  the  ''River  Margin"  had  been  set  apart  by  usage 
or  practice.  It  was  a  public  use  or  purpose,  for  it  was  preserved 
to  the  inhabitants  of  the  town.  At  the  time  of  this  grant  the 
river  at  Tuscaloosa  was  the  main  avenue  of  that  town's  com- 
munication with  the  great  outside  world,  and  no  doubt  the  public 
purpose  to  which  its  margin  had  been  appropriated  was  the  pur- 
pose commonly  served  by  public  riparian  rights,  chiefly  the  right 
of  access,  and  the  right  of  the  public  to  that  use  at  this  time  must 
rest  upon  the  same  principle  as  would  its  right  to  the  use  of  a 
public  street  granted  upon  like  conditions. — Cincinnati  v.  White, 
6  Pet.  481,  8  L.  Ed.  452.  Upon  principle,  this  trust  property 
could  no  more  be  disposed  of  by  the  corporation  than  any  other 
trust  property  held  by  an  individual,  nor  could  a  disseisor,  as 
against  the  public,  acquire  title  thereto  by  adverse  possession. — 
Douglass  v.  Montgomery,  118  Ala.  599,  24  South.  745,  48  L.  R.  A. 
376;  Reed  v.  Birmingham,  92  Ala.  389,  9  South.  161. 

(3-5)  The  act  of  1824  having  granted  this  property  to  the 
municipal  corporation  for  the  use  of  its  inhabitants,  and  the  same 
having  been  accepted  upon  condition  that  it  should  not  be  dis- 
posed of  by  lease  or  sale,  Congress  could  not  afterwards  change 
the  conditions  of  the  contract  as  to  the  future  use  of  the  property 
arising  out  of  the  terms  of  the  grant.  The  only  legal  effect  of 
the  act  of  1888  was  to  release  the  right  of  Congress  to  declare  a 
forfeiture  under  the  terms  of  the  grant.  No  forfeiture  has  been 
declared,  nor  could  any  have  ever  been  declared  except  by  legisla- 
tive or  judicial  action  taken  by  the  government  of  the  United 
States. — St  Louis,  etc.,  Ry.  Co.  v.  McGee,  115  U.  S.  469,  6  Sup. 
Ct.  123,  29  L.  Ed.  446.  Appellant  holds  the  property,  whether 
claiming  by  grant  or  otherwise,  subject  to  the  condition  and  bur- 
dened with  the  trust  that  attached  to  it  in  the  hands  of  the  mu- 
nicipality.—Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  335,  80  South. 
645 ;  Cook  v.  Burlington,  80  Iowa,  94,  6  Am.  Rep.  649. 

(6-8)  Appellant  objected  to  the  evidence  offered  for  the  pur- 
pose of  identifying  the  property  in  suit  as  being  a  part  of  the 
"River  Margin"  granted  by  the  act  of  1824.  The  original  map 
showing  the  plan  of  the  town,  the  "River  Margin"  included,  that 
Congress  had  in  mind  when,  making  the  grant,  had  been  lost  and 
could  not  be  found.  Appellee  showed  its  title  to  the  land  in  suit 
by  evidence  tending  to  identify  it  as  a  part  of  the  "River  Margin" 
named  in  the  act  of  Congress.  The  argument  for  a  reversal  on 
this  point  is  that  the  evidence  offered  was  secondary,  that  since  it 
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was  proved  that  the  town  as  orifirinally  laid  off  comprised  section 
22  and  the  original  corner  stones  of  the  section  were  still  in  exist- 
ence in  their  original  positions,  a  survey  based  upon  the  original 
field  notes  would  have  located  all  parts  of  the  "River  Margin," 
and  evidence  of  such  a  survey  would  have  been  the  best  evidence 
of  such  location.  The  purpose  of  the  testimony  was  to  locate 
that  parcel  of  land  to  which  Congress  referred  as  the  "River 
Margin."  Of  course,  Congress  spoke  with  reference  to  a  situa- 
tion known  to  exist  at  the  time.  An  ancient  map,  purporting  to 
describe  and  locate  the  property  as  of  the  time  when  the  act  was 
passed,  would  have  been  competent;  and  so  an  ancient  copy, 
according  to  which  lands  had  been  conveyed  for  many  years,  was 
properly  admitted  in  evidence. — Barker  v.  Mobile  Elec.  Co.,  173 
Ala.  28,  55  South.  364;  Wehh  v.  Demopolia,  95  Ala.  116, 13  South. 
289,  21  L.  R.  A.  62.  In  connection  with  the  map,  evidence  as 
to  the  location  of  storehouses,  comer  stones,  and  trees,  tended 
legitimately  to  locate  the  property  in  question,  and  the  testimony 
of  Finnell  that  the  land  in  suit  was  a  part  of  a  tract  which,  as 
far  back  as  he  could  remember,  had  been  known  and  called  the 
"River  Margin"  by  the  citizens  of  Tuscaloosa,  was,  in  the  circum- 
stances shown,  competent  and  apt  evidence  tending  to'  identify 
the  land  to  which  Congress  referred  in  its  grant  denominating 
the  subject  of  conveyance  as  "the  tract  between  the  lots  and  the 
river  at  Tuscaloosa,  called  the  *River  Margin.' " — Morgan  v. 
Mobile,  49  Ala.  349.  It  was  not  made  to  appear  that  there  had 
ever  been  any  field  notes  showing  the  matter  in  controversy.  The 
government  of  the  United  States  laid  out  the  town  of  Tuscaloosa 
and  sold  the  lots  therein,  but  there  is  no  reason  for  presuming 
that  the  original  field  notes  showed  more  than  the  location  of 
the  corners  of  the  section  and  the  length  and  direction  of  its  mar- 
ginal lines,  matters  not  in  dispute  in  this  case.  The  rest,  we  sup- 
pose, was  shown  by  the  map  and  by  the  map  alone.  So,  conced- 
ing for  the  moment  that  the  field  notes  of  the  government  survey 
would  have  been  the  best  evidence  of  the  facts  they  purported  to 
show,  there  was  no  error,  since  it  did  not  appear  that  the 
field  notes  would  have  shed  any  light  upon  the  particular  matter 
in  controversy. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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Williams  v.  Shows. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  99.) 

1.  Evidence;  Pendency  of  Suit;  Record. — Proof  of  the  pendency  of  a  suit 
between  a  third  party  and  defendant  at  the  time  of  the  agreement  with  de- 
fendant upon  which  plaintiff  is  suing  should  have  been  made  by  the  produc- 
tion of  the  entire  record,  identified  by  the  oath  of  its  proper  custodian,  or  a 
certified  copy  thereof. 

2.  Same;  Opinion;  Motive. — ^A  witness  cannot  testify  to  his  uncommuni- 
cated  purposes  or  motive. 

3.  Witnesses;  Examination;  Repetition. — ^Where  a  witness  had  already 
stated  the  facts,  the  exclusion  of  a  repeated  question  whose  only  purpose 
was  to  have  him  state  his  inference  was  not  erroneous. 

4.  Assumpsit;  Evidence. — Where  the  action  was  on  the.  common  count 
for  money  due  plaintiff  under  an  agreement  with  defendant  that  if  plaintiff 
would  pay  the  debt  of  a  third  person,  in  case  defendant  was  successful, 
plaintiff  should  have  cotton  raised  by  the  debtor,  and  in  defendant's  posses- 
sion, but  claimed  by  another,  evidence  as  to  where  the  cotton  was  raised  was 
immaterial  and  inadmissible. 

5.  Trial;  Reception  of  Evidence;  Showing  Relevancy. — There  was  no  er- 
ror in  excluding  the  judgment  entry  in  the  action  of  a  third  party  against 
the  defendant,  where  there  was  nothing  in  the  pleadings  or  the  evidence  to 
indicate  its  relevancy  to  the  issues  on  the  trial. 

6.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  identical 
judgment  entry  was  subsequently  placed  in  evidence,  the  refusal  previously 
to  permit  it  to  be  introduced  was  harmless. 

7.  Evidence;  Best  and  Secondary. — The  best  evidence  of  the  result  of  a 
suit  between  a  third  party,  and  the  defendant  was  the  judgment  entry  made 
in  that  case;  hence,  the  court  properly  refused  to  allow  a  witness  to  state 
how  that  suit  terminated. 

8.  Assumpsit;  Evidence;  Another  Suit. — In  an  assumpsit  action  evidence 
as  to  whether  plaintiff  in  another  pending  action  had  a  landlord's  Hen  on  the 
cotton,  was  immaterial. 

9.  Evidence;  Best  and  Secondary. — ^The  best  evidence  as  to  what  was 
sued  for  by  a  plaintiff  in  another  action  was  presumably  the  complaint,  or 
that  part  of  the  record  in  the  cause  that  showed  the  fact;  hence,  evidence  as 
to  how  many  bales  of  cotton  were  being  sued  for  in  such  other  action  was 
inadmissible. 

10.  Same;  Former  OiHnion. — ^Where  the  action  was  on  the  common  count 
for  money  due  plaintiff  under  an  agreement  with  defendant  that  if  plaintiff 
would  pay  the  debt  of  the  third  person,  plaintiff  should  have  the  cotton 
raised  by  the  debtor,  and  in  defendant's  possession,  but  claimed  by  another, 
if  defendant  should  be  successful  therein,  the  opinion  of  the  Supreme  Court 
reversing  the  first  judgment  for  defendant  did  not  tend  to  clear  up  any  dis- 
puted question  of  fact,  and  was  properly  excluded. 
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11.  Assumpsit;  Evidence;  Amount  Due.— In  such  an  action,  it  is  proper  to 
permit  defendant  to  show  by  the  debtor,  a  third  party,  how  much  the  debtor 
owed  defendant. 

12.  Same;  Mortgage. — In  such  an  action  there  was  no  reversible  error  in 
permitting  the  debtor  of  defendant  to  testify  as  to  what  property  was  in- 
cluded in  the  mortgage  executed  by  him  to  defendant,  and  hy  defendant, 
transferred  to  plaintiff  at  the  time  plaintiff  agreed  with  defendant  to  pay 
the  debt. 

13.  Witnesses;  Examination;  Leading  Question* — Where  a  witness  stated 
that  he  did  not  recollect  about  an  arrangement  as  to  the  cotton,  the  court 
properly  refused  to  permit  the  witness  to  state  what  cotton  he  referred  to. 

14.  EMdence;  Receipts;  Explanation. — A  receipt  is  open  to  explanation, 
and  it  is  competent  for  a  creditor  to  show  that  a  debtor  owed  him  as  much 
as  the  sum  presently  paid,  plus  the  value  of  the  cotton  received  from  the 
debtor. 

15.  Witnesses;  Examination;  Discretion. — ^It  is  within  the  discretion  of 
the  trial  court  to  permit  or  refuse  to  permit  a  leading  question. 

Appeal  from  Crenshaw  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Assumpsit  by  H.  Williams  against  T.  W.  Shows.  Judgment 
for  defendant  and  plaintiff  appeals.  Transferred  from  the  Court 
of  Appeals  under  section  6,  Acts  1911,  p.  449.     Affirmed. 

Count  A,  together  with  the  facts,  will  be  found  reported  in 
187  Ala.  132,  65  South.  839.  The  following  are  the  assignments 
of  error  referred  to  in  the  opinion : 

(8)  The  court  erred  in  not  allowing  witness  Black  to  answer 
the  question  as  to  how  the  suit  of  Hawkins  for  the  seven  bales 
of  cotton  terminated,  no  grounds  of  objection  being  stated. 

(9)  The  court  erred  in  not  allowing  witness  Hawkins  to  an- 
swer this  question,  "Did  you^  have  a  landlord's  lien  on  the  seven 
bales  of  cotton  ?" 

(10)  The  court  erred  in  not  allowing  the  witness  Hawkins 
to  answer  this  question,  "How  many  bales  of  cotton  were  you 
being  sued  for?" 

(11)  The  court  erred  in  refusing  the  offer  in  evidence  of  the 
opinion  of  the  Supreme  Court  in  this  case  on  the  appeal  from  the 
former  judgment. 

(1)  The  court  erred  in  stating,  after  excluding  what  the 
witness  Charley  Fuller  had  said  about  what  Shows  told  him,  that 
his  statement  of  the  amount  of  the  account  was  retained. 

(13)  The  court  erred  in  permitting  the  witness  Fuller  to 
state  the  amount  of  his  indebtedness  to  the  Farmers'  Supply  Com- 
pany. 
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(14)  The  court  erred  in  allowing  witness  Fuller  to  state  what 
was  in  the  mortgage  against  him,  turned  over  to  plaintiff  by 
Shows  in  getting  the  $321.50. 

(15)  The  court  erred  in  refusing  to  allow  the  witness  to  say 
what  cotton  he  referred  to,  stating  that  he  did  not  recollect  about 
an  agreement  as  to  "the  cotton." 

(16)  The  court  erred  in  allowing  defendant's  attorney  to  ask 
defendant  this  question,  viz.,  "Mr.  Rushton  asked  you  if  you  ever 
turned  the  cotton  over  to  Mr.  Williams  or  C!harley  Fuller;  as  a 
matter  of  fact,  he  owed  you  that  much  on  that  demand,  didn't 
he?" 

W.  A.  GuNTER,  for  appellant.  F.  B.  Bricken,  and  Powell  & 
Hamilton,  for  appellee. 

SAYRE,  J. — Plaintiffs  (appellant's)  contention  in  this  cause 
is  made  to  appear  in  count  A,  shown  in  the  report  of  a  former 
appeal. — WilUams  v.  Shows,  187  Ala.  182,  65  South.  839.  How- 
ever upon  remandment  to  the  trial  court,  count  B  was  added,  al- 
leging that  the  suit,  with  reference  to  the  result  of  which  ttie 
parties  contracted,  was  pending  between  Hawkins  and  the  Farm- 
ers' Supply  Company,  whereas,  in  count  A,  the  allegation  was  of 
a  suit  pending  between  Hawkins  and  the  defendant  Shows. 

Defendant's  contention  was  that  Fuller  owed  him  or  his  com- 
pany, the  Farmers'  Supply  Company,  the  sum  of  $648,  and  that 
he  (defendant),  acting  for  the  company,  had  accepted  $321.50, 
50  per  cent,  of  the  amount  due,  in  payment  of  Fuller's  indebted- 
ness, with  the  understanding,  however,  that  he  would  take  the 
chance  of  getting  the  balance  out  of  the  cotton  for  which  Haw- 
kins was  then  suing  his  company.  This  issue  was  submitted 
to  a  jury,  and  plaintiff  has  appealed. 

(1)  Plaintiff  asked  a  witness  this  question:  "Do  you  know 
whether  there  was  a  suit  pending  between  Mr.  Frank  Hawkins 
and  defendant  at  that  time?"  meaning  the  time  of  the  agreement 
alleged  in  the  complaint.  It  is  doubtful  that  plaintiff  had  not  the 
full  benefit  of  the  witness'  affirmative  answer,  made  after  the 
ruling;  but,  however  that  may  have  been,  there  was  no  error  to 
reverse  for  the  reason  that  it  is  clear  upon  the  record  that  plain- 
tiff desired  to  prove  the  pendency  of  a  suit  and  the  style  and  title 
of  the  same  as  these  things  were  alleged  in  the  complaint,  not 
that  there  was  no  suit  (the  law  of  which  case  appellant  states  in 
his  brief),  and  the  law  is  plain  to  the  effect  that  he  should  have 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  699 

[Williams  v.  Shows.] 

produced  the  original  record,  identified  by  the  oath  of  its  proper 
custodian  (which  the  witness  was  not),  or  a  certified  copy  of  the 
same. — Jones  on  Ev.  §  623. 

(2,  3)  It  is  the  well-established  law  of  this  state  that  a  wit- 
ness cannot  testify  to  his  uncommunicated  purposes  or  motives. 
This  answers  assignments  of  error  numbered  3  and  4.  The  rul- 
ing covered  by  the  fourth  assignment  may  also  be  very  well  justi- 
fied on  the  ground  upon  which  the  trial  judge  seems  to  have  put 
it:  the  witness  had  previously  stated  the  facts,  so  that  the  only 
purpose  to  be  served  by  the  repeated  question  was  to  have  the 
witness  state  his  inference  as  to  the  meaning  and  effect  of  the 
transaction  in  question. 

(4)  The  inquiry  .as  to  where  the  seven  bales  of  cotton  that 
had  been  in  dispute  between  Hawkins  and  Shows,  or  the  Farm- 
ers' Supply  Company,  was  raised  was  of  no  consequence  in  the 
case  at  bar.  The  case  between  Hawkins  and  Shows  was  not  to 
be  retried ;  proof  as  to  it  was  relevant  only  to  identify  the  sub- 
ject-matter of  that  suit  and  show  the  result. 

(5,  6)  Our  opinion  is  that  there  was  no  error  in  excluding  the 
judgment  entry  in  Hawkins  v.  Farmers'  Supply  Company  when 
first  offered  in  evidence.  At  that  time  there  was  nothing  in  the 
pleadings  or  in  the  evidence  to  indicate  the  relevancy  of  this 
judgment  entry.  Count  B,  alleging  such  a  judgment,  appears 
to  have  been  added  after  the  ruling  in  question.  But,  without 
regard  to  the  question  of  error,  there  could  be  no  reversal  on  this 
point,  for  the  very  good  reason  that  the  identical  entry  was  sub- 
sequently placed  in  evidence. 

(7)  We  dispose  of  the  eighth  assignment  of  error  by  saying 
that  the  best  evidence  of  the  result  of  the  suit  between  Hawkins 
and  the  Farmers'  Supply  Company,  or  Shows,  was  the  judgment 
entry  made  in  that  case. 

(8)  Assignment  9.  As  we  have  already  suggested,  there  was 
no  occasion  for  going  into  the  facts,  which  were,  or  should  have 
been,  proved  at  the  trial  of  the  case  between  Hawkins  and  the 
Farmers'  Supply  Company. 

(9)  10.  The  best  evidence  of  what  Hawkins  had  sued  for  in 
his  suit  was  such  part  of  the  record  in  that  cause,  the  complaint, 
presumably,  as  showed  the  fact. 

(10)  11.  It  is  said  on  the  brief  for  appellant  that  the  opinion 
of  this  court  in  this  case,  reversing  the  first  judgment  (187  Ala. 
132,  65  South.  839,  supra),  and  offered  in  evidence  by  plaintiff. 
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should  not  have  been  excluded.  The  said  opinion  did  not  tend 
to  shed  light  upon  any  disputed  fact,  and  there  was  no  error  in 
sustaining  defendant's  objection  to  it. 

(11)  12  and  13.  In  view  of  Shows'  contention,  stated  above 
and  supported  by  his  testimony,  it  was  proper  to  permit  him  to 
show  by  the  testimony  of  Fuller  how  much  Fuller  had  owed  him. 
If  Fuller's  testimony  corroborated  Shows,  then  Shows  was  en- 
titled to  that  corroboration.  If,  on  the  other  hand.  Fuller's  testi- 
mony be  construed  as  in  contradiction  of  Shows'  testimony,  cer- 
tainly it  did  plaintiff  no  harm  to  allow  Shows  thus  to  contribute 
to  the  cause  of  his  adversary. 

(12)  14.  According  to  the  authority  of  Foxworth  v.  Brown, 
120  Ala.  59,  24  South.  1,  and  some  cases  there  cited,  there  was  no 
reversible  error  in  allowing  the  witness  Fuller  to  testify  as  to 
what  property  was  included  in  the  mortgage  executed  by  him  to 
Shows  (or  the  Farmers'  Supply  Company),  and  by  the  latter 
transferred  to  plaintiff  at  the  time  of  the  transaction,  plaintiff's 
version  of  which  was  alleged  in  the  special  counts  of  the  com- 
plaint, this  testimony  having  relation  to  a  fact  drawn  into  ques- 
tion collaterally  only.  Besides — ^and  this  seems  to  the  writer  to 
be  the  true  ground  on  which  to  justify  the  ruling — plaintiff  had 
testified  that  he  had  delivered  the  mortgage  to  the  mortgagor,  the 
witness,  and  after  the  court  had  overruled  plaintiff's  objection  to 
the  question  about  the  property  included  in  the  mortgage,  but 
before  the  question  was  answered,  the  witness,  upon  being  inter- 
rogated to  the  point,  said  that  he  did  not  have  the  mortgage,  and 
did  not  know  where  it  was,  and  then,  without  further  objection, 
testified  as  to  the  property  covered  by  the  mortgage.  This  show- 
ing, in  the  absence  of  further  objection  at  least,  afforded  a  suf- 
ficient predicate  for  the  introduction  of  secondary  evidence  of  the 
contents  of  the  mortgage. 

(13)  15.  The  brief  writer  for  appellant,  plaintiff  below,  has 
misapprehended  the  situation  in  regard  to  the  ruling  made  the 
subject  of  this  assignment.  Appellant's  attorney  in  the  trial 
court,  not  the  attorney  for  appellee,  put  words  in  the  mouth  of 
the  witness,  as  the  brief  alleges.  This,  then,  was  good  reason  for 
the  court's  action  in  sustaining  an  objection  to  the  questipn  which 
the  brief  writer  has  characterized,  and  not  inaptly,  as  an  invita- 
tion to  the  witness. 

(14,  15)  16.  Defendant's  receipt,  though  purporting  to  be  a 
receipt  in  full,  was  open  to  explanation,  and  it  was  competent 
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for  defendant  to  show,  as  tending  to  support  his  contention  as  to 
the  nature  of  the  agreement  out  of  which  the  suit  arose,  that 
Fuller  owed  him  as  much  as  the  sum  presently  paid,  plus  the 
value  of  the  cotton  he  had  received  from  Fuller.  This  was  the 
effect  of  the  testimony  to  which  this  assignment  of  error  is  ad- 
dressed. The  question  was  leading,  as  the  brief  avers,  but  it  was 
within  the  discretion  of  the  court  to  overrule  any  objection  taken 
on  that  ground. 

17.  The  brief  argues  assignment  "17  ;*'  but  there  is  no  assign- 
ment "17"  on  the  record. 

Very  clearly  this  case  was  one  for  jury  decision,  and  to  a  jury 
it  was  submitted,  fairly  and  without  reversible  error  so  far  as 
we  can  see  on  the  record.  There  is  no  merit  in  the  appeal,  and 
the  judgment  will  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Joseph  Espalla,  Jr.  &  Co.  v.  Warren. 

Assumpsit. 

(Decided  November  16,  1916.    73  South.  23.) 

Brokers;  Performance;  Time  Limit. — Where  a  broker's  commission 
depended  on  his  closing  the  sale  within  15  days,  and,  although  the  broker 
secured  a  purchaser,  the  sale  was  not  completed  within  such  time  because 
of  inabilitv  of  the  abstractor  to  complete  the  abstract,  and  when  the  owner 
learned  who  the  prospective  purchaser  was  he  thereafter  refused  to  sell  to 
him,  the  broker  was  not  entitled  to  his  commission,  although  for  a  time 
after  the  expiration  of  the  time  limit,  the  parties  continued  uninterruptedly 
to  negotiate  just  as  if  the  contract  was  still  in  force. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Action  by  Joseph  Espalla,  Jr.,  &  Company,  against  Esther  B. 
Warren,  to  recover  broker's  commissions.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

Ervin  &  McAleer,  for  appellant.  Palmer  Pillans,  for  ap- 
pellee. 
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SAYRE,  J. — ^Appellant  sued  appellee,  joining  counts  in  com- 
mon and  special  assumpsit,  for  the  value  or  agreed  price  of  work 
and  labor  done  by  appellant  in  finding  a  purchaser  for  appellee's 
land.    The  court  gave  the  general  charge  for  appellee. 

The  evidence  showed  an  agreement  in  writing  by  appellee  to 
sell  her  land  on  certain  terms.  The  agreement  concluded  with 
this  stipulation :  ''I  will  also  furnish  an  abstract  of  title  down 
to  date  at  my  expense  and  agree  to  give  a  good  title  clear  of  all 
claims  to  the  purchaser.  If  the  title  to  the  property  above  men- 
tioned is  not  satisfactory  to  the  purchaser,  I  am  not  to  be  held 
responsible  for  any  damages  whatsoever,  but  I  will  agree  to  pay 
up  to  the  amount  of  $150  to  cure  any  defect  that  may  be  found  in 
the  title  to  either  piece  of  property.  If  the  titles  are  satisfactory 
to  the  purchaser  and  a  sale  of  both  pieces  is  finally  concluded,  I 
agree  to  pay  you  $1,000  for  your  commission  on  both  sales.  In 
other  words,  you  are  to  only  receive  $1,000  when  the  trade  is 
closed.  Unless  these  sales  are  closed  and  completed,  and  all  the 
terms  thereof  complied  with  within  15  days  from  date  this  agree- 
ment shall  be  void." 

Before  the  parties  entered  into  this  agreement  appellant  had 
found  a  prospective  purchaser  and  the  terms  of  the  agreement 
were  suggested,  virtually  dictated,  by  this  purchaser  through  ap- 
pellant. Appellee  employed  an  attorney  to  make  abstracts  of 
title,  but  the  attorney  was  unable  to  complete  them  within  the 
time  limited  by  the  agreement;  no  negligence,  fault,  or  fraud  be- 
ing charged  to  him  or  appellee  on  account  of  the  delay.  After 
the  time  limited  by  the  contract  had  expired  appellee  continued 
to  urge  the  attorney  to  hasten  the  completion  of  the  abstracts. 
They  were  completed  at  last  and  delivered  to  appellant  for  con- 
sideration by  his  client,  but  before  the  titles  thus  shown  were 
passed  upon  appellee  learned  who  the  prospective  purchaser  was, 
that  he  was  a  "rich  man,"  refused  to  sell  to  him  for  the  price  stip- 
ulated in  the  agreement,  after  which  appellant's  client  refused  to 
treat  further  with  appellee. 

Manifestly  appellant  did  not  earn  a  commission  under  the 
terms  of  the  contract  in  writing;  for  the  time  limited  by  the  con- 
tract expired  without  a  sale  "closed  and  completed"  as  it  pro- 
vided. Nor  has  there  been  any  sale  since  then.  The  evidence 
tended  to  show  that  for  a  time  after  the  expiration  of  the  limit 
provided  by  the  contracfln  writing  the  parties  to  this  cause  con- 
tinued uninterruptedly  to  negotiate  as  if  the  contract  were  still 
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in  force.  If  a  sale  to  appellant's  client  had  followed  in  conse- 
quence and  appellee  had  thus  accepted  the  benefit  of  appellant's 
efforts  notwithstanding  the  expiration  of  the  written  contract^  as 
was  the  case  in  BaUey  v.  Padgett,  195  Ala.  203,  70  South.  637, 
appellee  would  have  been  liable  for  the  stipulated  commission. 
But,  the  contract  not  having  been  performed  according  to  its 
terms,  appellee  had  the  right  thereafter  to  revoke  any  agency  by 
mere  implication  and  deal  with  the  property  on  any  terms  that 
did  not  involve  an  appropriation  of  the  benefit  of  what  appellant 
had  done. — Hughes  v.  Daniel,  187  Ala.  41,  65  South.  518 ;  Alex- 
ander V.  Smith,  180  Ala.  541,  61  South.  68 ;  Handley  v.  Shaffer, 
177  Ala.  636, 59  South.  286. 
Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Western  Railway  of  Alabama  v.  Turrentine. 

Injury  to  Passenger. 

(Decided  November  23,  1916.    73  South.  40.) 

1.  Carriers;  Injury  to  Passenger;  Complaint;  Wanton. — A  complaint 
which  does  not  allege  wanton  or  intentional  injury,  but  alleges  that  d^end- 
ant  wantonly  or  intentionally  left  or  permitted  a  hole  or  opening  in  the  plat- 
form of  a  passenger  station,  is  insufficient  to  charge  wantonness,  since  the 
circumstances  averred  did  not  justify  an  inference  of  intentional  wrong. 

2.  Pleading;  Demurrer. — ^Where  the  demurrer  was  not  grounded  on  the 
insufficiency  of  the  complaint  to  charge  intentional  wrong,  and  the  com- 
plaint charged  at  least  simple  negligence,  it  was  proper  to  overrule  tiie 
demurrer. 

3.  Evidence;  Hearsay;  Declaration  of  Agent. — The  fact  that  the  physi- 
cian employed  by  defendant  said  to  plaintiff  on  the  morning  after  the  acci- 
dent, that  the  place  was  dangerous,  and  that  he  had  told  defendant  so,  was 
not  competent. 

4.  Witnesses;  Impeachment;  Inconsistent  Statement. — A  party  may  not 
impeach  a  witness  by  asking  him  a  question  requiring  him  to  admit  or  deny 
that  he  had  made  a  statement  out  of  court,  which  statement  was  incompe- 
tent as  proof  of  any  fact  so  stated  by  him,  and  immaterial  because  he  had 
testified  to  no  facts  to  the  contrary,  and  then  when  the  witness  denied  mak- 
ing the  statement,  be  permitted  to  introduce' evidence  that  he  did  make  it. 

5.  Carriers;  Injury  to  Passenger;  Delegation  to  Contractor. — ^A  carrier 
cannot  avoid  its  duty  of  caring  for  the  safety  of  its  passengers  by  delegat- 
ing it  to  a  contractor. 
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6.  Corporation;  Willful  Wrong;  Agent. — An  independent  contractor  who 
does  his  work  in  his  own  way  is  not  an  agent  within  the  rule  holding  a  cor- 
poration answerable  for  the  willful  wrong  of  its  agents  done  in  the  line  and 
scope  of  their  authority  and  employment. 

Appeal  f  roni  Macon  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Action  by  Edwyna  Turrentine  against  the  Western  Railway 
of  Alabama  for  dkmsLges  for  injuries  while  a  passenger.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed  and  re- 
manded. 

The  complaint  alleges  in  count  3  that  plaintijfF  was  a  pas- 
senger on  one  of  defendant's  trains  to  Milstead,  Ala.,  on  her 
journey  to  her  home  in  Tallassee,  Ala.,  and  that  she  alighted 
from  defendant's  train  at  Milstead  in  the  nighttime  at  its  depot, 
and  while  passing  out  of  the  waiting  room  of  said  depot  to  the 
platform  to  board  the  train  for  Tallassee,  which  was  in  waiting, 
she  fell  into  a  hole  or  opening  in  said  platform  and  suffered  the 
following  injuries:  (Here  follows  catalogue.)  And  plaintiff 
alleges  that  said  depot  and  platform  were  generally  used  by  pas- 
sengers in  transferring  from  defendant's  train  to  the  Tallassee 
train,  which  use  as  such  was  known  by  defendant,  but  that,  not- 
withstanding such  use,  and  defendant's  knowledge  of  the  same, 
defendant  negligently  permitted  or  allowed  plaintiff  to  attempt  to 
pass  along  said  platform  when  the  same  was  not  properly  lighted 
or  otherwise  safeguarded,  without  proper  warning  or  notice  of 
the  danger  thereof,  and  as  a  proximate  cause  thereof  plaintiff 
fell  and  received  said  alleged  injuries.  '  Count  5  is  the  same  as  3, 
down  to  and  including  catalogue  of  injuries ;  and  plaintiff  avers 
that  said  hole  or  opening  was  at  a  point  on  the  platform  that  was 
continually,  generally  and  largely  used  by  passengers  transfer- 
ring from  defendant's  depot  or  premises  to  another  railroad,  and 
that  such  use  was  with  defendant's  knowledge  and  acquiescence ; 
that  it  was  further  known  to  defendant  that  plaintiff  was  travel- 
ing to  Tallassee,  Ala.,  as  she  exhibited  to  defendant's  conductor 
in  charge  of  the  train  a  ticket  calling  for  passage  via  Milstead  to 
Tallassee,  and  she  was  directed  by  defendant  conductor  in  charge 
of  said  train  on  which  she  was  traveling  to  transfisr  at  Milstead 
for  Tallassee ;  that  it  was  while  so  transferring  at  Milstead  that 
she  was  injured;  that  there  were  no  lights  or  other  safeguard  at 
said  hole  or  opening,  but,  notwithstanding  all  these  things,  de- 
fendant recklessly,  wantonly  or  intentionally  left  or  permitted 
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said  hole  or  opening  in  said  platform,  and  as  a  proximate  conse- 
quence thereof  plaintiff  fell  and  received  her  injuries. 

Barnes  &  Brewer,  for  appellant.  H.  P.  Merritt,  and  P.  A. 
DeBardelaben,  for  appellee. 

SAYRE,  J. — (1-3)  Count  5  of  the  complaint,  demurrer  to 
which  was  overruled,  does  not  allege  that  defendant  wantonly  or 
intentionally  injured  plaintiff  or  caused  her  to  be  injured  along 
with  a  statement  of  the  means  used  to  accomplish  that  result, 
but  it  alleges,  in  substance,  that  defendant  wantonly  or  inten- 
tionally left  or  permitted  a  hole  or  opening  in  the  platform  of  its 
passenger  station  at  Milstead  at  a  point  in  the  platform  that  was 
"continually,  generally,  and  largely  used  by  passengers,"  trans- 
ferring from  defendant's  depot  or  premises  to  another  railroad, 
and  this  notwithstanding  the  hole  or  opening  was  not  safe- 
guarded by  a  light  or  otherwise,  and  defendant  knew  that  plain- 
tiff was  traveling  that  way  in  the  nighttime.  The  facts  alleged 
may  be  reconciled  with  a  theory  of  mere  negligence  or  inadvert- 
ence in  the  co-ordination  of  the  converging  agencies  that  must 
have  contributed  to  the  result  complained  of;  the  inference  of 
wantonness  does  not  necessarily  follow  upon  the  facts  alleged; 
and  it  is  entirely  clear  that  the  circumstances  averred  do  not 
justify  an  inference  of  intentional  wrong,  which,  it  is  to  be  in- 
ferred, the  pleader  intended  to  charge  in  the  alternative  in  this 
count.— L.  <fe  N.  R.  R.  Co.  v.  Sharp,  171  Ala.  212,  55  South.  139; 
Martin  v.  U.  S.  N.  Ry.  Co.,  163  Ala.  215,  50  South.  897;  L.  <fe  N. 
R.  E.  Co.  V.  Orr,  121  Ala.  489,  26  South.  35.  But  the  question 
whether  this  count  charged  wanton  or  intentional  wrong  or  sim- 
ple negligence  merely  was  beyond  the  reach  of  the  grounds  of 
demurrer  assigned  by  defendant;  for  upon  any  reasonable  con- 
struction of  the  count  it  stated  a  cause  of  action,  an  actionable 
breach  of  legal  duty,  a  case  of  simple  negligence  at  least,  and  the 
demurrer  should  have  been  overruled,  as  it  was. 

The  case  went  to  the  jury  on  counts  3  and  5  of  the  complaint, 
and  the  court's  oral  charge  to  the  jury  makes  it  plain  that  count 
5  was  considered  by  the  court  as  charging  wanton  or  intentional 
wrong.  Upon  the  count  so  considered  our  opinion  is  that  defend- 
ant was  due  the  affirmative  charge  requested  by  it  in  writing; 
this  for  the  reason  that,  in  the  judgment  of  this  court,  a  finding 
of  wantonness  or  intentional  wrong  on  the  part  of  defendant  was 
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not  warranted  by  the  evidence,  but  only  a  finding  of  negligence 
merely  in  leaving  temporarily  unguarded  by  light  or  otherwise — 
it  may  have  been  for  one  night  only — a  hole  or  opening  which 
was  caused  and  suffered  to  exist  by  reason  that  the  platform  was 
undergoing  repairs  the  sole  purpose  of  which  was  to  make  it 
more  fit  for  the  use  for  which  it  was  intended.  But  upon  the 
coimt,  as  we  think  it  must  be  construed,  the  question  was  one  for 
the  jury,  and  the  special  charge  was  properly  refused. 

(4)  There  was  error  in  allowing  the  plaintiff  to  call  upon 
the  witness  Dr.  Smith  to  affirm  or  deny  that  upon  the  occasion  of 
his  visit  to  plaintiff  on  the  morning  after  her  injury  he  said  to  her 
or  to  her  mother — as  to  this  the  impeaching  testimony  did  not 
follow  the  predicate  laid — ^that  the  place  where  plaintiff  fell  was 
a  dangerous  place  and  he  had  told  them  that  it  was  a  dangerous 
place,  and  then,  upon  the  witness'  denial,  in  allowing  him  to  be 
contradicted  by  the  witness  Mrs.  Turrentine.  The  witness  Smith 
had  been  employed  by  defendant  at  M ilstead  at  the  time  of  the 
accident  to  plaintiff,  but  it  will  not  be  contended  that  what  he 
afterwards  said,  wholly  apart  from  the  performance  of  the  duty 
to  defendant,  was  competent  evidence,  as  against  defendant,  of 
anything  he  may  have  then  affirmed  as  a  fact. — Bank  of  Phoenix 
City  V.  Taylor,  196  Ala.  665,  72  South.  264,  and  cases  first  therein 
cited.  The  testimony  under  discussion  was  allowed  by  the  court 
for  the  sole  purpose  of  discrediting  the  witness  Smith ;  but  it  was 
not  proper  to  allow  his  impeachment  in  this  manner.  The  wit- 
ness had  not  testified  that  the  place  where  plaintiff  was  hurt  was 
not  dangerous,  nor  had  any  conduct  of  his  been  given  in  evidence 
which  would  tend  to  show  any  opinion  of  his  on  that  subject,  nor 
had  he  testified  whether  -he  had  or  had  not  told  them  (meaning, 
perhaps,  though  that  was  not  niade  to  appear,  some  officers  or 
agents  of  the  defendant  who  were  charged  with  some  duty  in 
respect  to  the  condition  of  defendant's  platform  at  Milstead) 
that  the  place  was  dangerous.  The  contradiction  plaintiff  was 
allowed  to  show  did  not,  except  by  inference  based  on  hearsay, 
bear  upon  any  fact  properly  in  issue  between  the  parties,  but 
went  only  to  the  question  whether  the  witness  had  made  a  state- 
ment which  it  would  have  been  incompetent  to  prove  as  tending 
to  show  the  facts  stated.  The  upshot  of  the  proceeding  was  that, 
in  order  to  lay  a  predicate  for  impeachment,  plaintiff  was  allowed 
to  ask  a  question  calling  upon  the  witness  to  admit  or  deny  that 
he  had  made  a  statement  out  of  court  which  was  incompetent 
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as  proof  of  the  facts  stated  and  was  immaterial  because  the  wit- 
ness had  sworn  nothing  to  the  contrary.  The  evidence  thus 
placed  before  the  jury  tended  strongly  to  prejudice  the  defend- 
ant's case.  The  action  of  the  court  was  erroneous  both  in  per- 
mitting the  predicate  and  in  allowing  the  impeaching  testimony, 
and  for  this  the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  another  trial. — Helton  v.  Ala.  Mid.  Ry.  Co.,  97  Ala. 
275 ;  12  South.  276 ;  Cooper  v.  State,  88  Ala.  107,  7  South.  47 ;  Cot- 
ton V.  State,  87  Ala.  75,  6  South.  396. 

(5,  6)  Count  3  of  the  complaint  charged  nothing  more  than 
simple  negligence.  Plea  5  alleged  that  the  hole  in  the  platform 
was  left  by  an  independent  contractor  whom  defendant  had  em- 
ployed to  repair  the  platform.  The  demurrer  to  this  plea  as 
addressed  to  this  count  was  properly  sustained.  Defendant 
could  not  avoid  its  duty  of  caring  for  the  safety  of  its  passengers 
by  delegating  it  to  a  contractor.  However,  the  court  adjudges 
that  proof  that  defendant  had  let  the  work  of  repairing  the  plat- 
form to  a  competent  independent  contractor  would  have  been  ad- 
missible to  rebut  the  charge  of  willful  or  wanton  injury  had  the 
complaint  contained  such  a  charge  as  the  court  below  conceived 
it  did,  this  for  the  reason  that  an  independent  contractor,  who 
does  work  in  his  own  way,  is  not  an  agent  within  the  meaning  of 
the  doctrine  which  holds  a  corporation  answerable  for  the  willful 
or  wanton  wrong  of  its  agents  done  in  the  line  and  scope  of  their 
authority  or  employment. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Venturi  v.  Silvio 

Bill  to  Enforce  Equitable  Asngnineiit. 

(Decided  November  16,  1916.    73  South.  45.) 

1.  AssignmentB;  Equitable;  Bank  Deposit. — One  who  held  possession  as 
bailee  for  a  bank  depositor  of  his  bank  book,  which  the  bank  required  to  be 
produced  before  payment  of  the  deposit,  and  who  for  value,  purchased  the 
account  for  which  the  depositor  gave  him  a  check  in  addition  to  the  pass 
book,  was  the  equitable  assi^ee  or  transferee  of  the  account,  and  such 
assignment  is  not  revokable  by  the  death  of  the  depositor  before  the  check 
could  be  presented  for  payment. 
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2.  Same. — No  particular  form  is  essential  to  the  validity  of  an  equitable 
assignment,  but  it  is  sufficient  whether  by  writing  or  by  parol,  if  there  is 
intentional  transfer  or  making  over  of  the  subject  matter,  conferring  a  com- 
plete and  present  right  in  the  assignee. 

Appeal  from  Bibb  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  V.  Silvio  against  Georgiana  Venturi  as  administratrix, 
to  enforce  an  equitable  assignment  of  a  bank  deposit.  Decree  for 
complainant  and  respondent  appeals.    Affirmed. 

James  A.  Mitchell,  and  Samuel  B.  Stern,  for  appellant. 
Ellison  &  Dominick,  for  appellee. 

SAYRE,  J. — Complainant  (appellee)  claimed  that  a  certain 
savings  deposit  which  stood  to  the  credit  of  Rafaele  Ver'-uri  on 
the  books  of  the  First  National  Bank  of  Birmingham  had  been 
equitably  assigned  to  him  by  said  Rafaele  during  his  lifetime,  and 
filed  this  bill  against  appellant,  as  Rafaele's  administratrix,  to 
recover  a  judgment  for  the  amount  of  the  deposit.  Appellant 
has  collected  the  money  from  the  bank,  and  the  sole  question  is 
whether  she  should  be  held  to  account  for  it  to  complainant. 
Therefore  the  bank  is  not  made  a  party.  The  brief  for  appellant 
discusses  the  law  of  gifts  causa  mortis;  but  appellee  does  not 
claim  the  fund  by  way  of  a  gift  of  any  sort,  causa  mortis  or  inter 
vivos.  By  virtue  of  his  exchange  of  money  for  an  interest-bear- 
ing credit  with  the  bank  of  the  same  amount  he  claims  as  an 
equitable  assignee  for  value,  and  while  the  bill  is  not  as  clear  on 
the  point  as  it  might  be,  upon  fair  interpretation  we  think  it 
intends  that  the  amount  of  the  decedent's  original  deposit,  with- 
out augmentation  of  credits  for  interest,  constituted  and  re- 
mained the  full  amount  of  his  credit  with  the  bank  at  the  time  of 
the  assignment  counted  upon. 

(1,  2)  The  First  National  Bank  of  Birmingham  pays  inter- 
est on  deposits ;  but  it  is  not  a  savings  bank  within  the  original 
meaning  of  that  term.  However,  the  difference  between  savings 
banks  as  they  were  originally  organized  and  an  ordinary  stock- 
holders' bank  doing  a  commercial  business  is  of  no  consequence 
in  the  present  controversy.  It  is,  however,  a  matter  of  consid- 
eration that  the  bank,  following  the  fashion  of  savings  banks 
strictly  so  called,  had  a  regulation  which  provided  that  interest- 
bearing  or  savings  deposits  might  be  withdrawn  by  the  depositor 
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personally  or  by  written  order,  but  that  no  money  should  be  paid 
unless  the  depositor's  book  be  produced  so  that  payments  could  be 
entered  thereon,  unless  it  be  proved  that  the  book  was  lost, 
stolen,  or  destroyed.  This  was  a  regulation  for  the  safety  and 
convenience  of  the  bank.  It  constituted  the  passbook  a  repre- 
sentative or  symbol  of  the  deposit  in  such  sort  that  its  assignment 
or  delivery  with  the  intention  to  pass  the  title  to  the  deposit 
would  so  operate  in  equity.  In  equity  no  particular  form  is  es- 
sential to  the  validity  of  an  assignment ;  it  may  be  in  writing  or 
by  parol.  It  is  sufficient  if  there  is  an  intentional  transfer  or 
making  over  of  the  subject-matter  conferring  a  complete  and 
present  right  on  the  assignee. — Lowery  v.  Peterson,  75  Ala.  109. 
Here  appellee  already  had  the  passbook  in  his  possession  at  the 
time  of  the  exchange,  according  to  one  alternative  of  the  amend- 
ed bill.  Such  delivery  of  it  was  made  as  could  be  reasonably  de- 
manded in  the  circumstances. — Goodrich  v,  Rutland  Savings 
Bank,  81  Vt.  147,  69  Atl.  651, 17  L.  R.  A.  (N.  S.)  181.  Previous- 
ly,  it  must  be  presumed,  he  held  it  as  bailee  for  appellant's  dece- 
dent. Afterwards  he  held  it  in  another  capacity,  that  is,  as 
owner.  Although  the  check  which  decedent  afterwards  gave,  if 
it  had  stood  alone  as  the  only  evidence  of  appellee's  right,  would 
have  been  revocable  and  in  law  revoked  by  his  death,  which  oc- 
curred before  it  could  be  presented  for  payment,  when  considered 
in  connection  with  the  previous  parol  exchange  of  money  for  the 
interest-bearing  deposit  alleged  in  the  bill  and  appellee's  posses- 
sion of  the  passbook,  it  was  enough  to  transfer  to  appellee  the 
equitable  ownership  of  decedent's  deposit  account  with  the  bank. 
—Jones  V.  Weakley,  99  Ala.  442,  12  South.  420,  19  L.  R.  A.  700, 
42  Am.  St.  Rep.  84.  The  case  just  cited  and  Goodrich  v.  Rutland 
Sav.  Bank,  supra,  were  cases  involving  the  law  of  gifts  causa 
mortis.  A  fortiori  the  principles  announced  sustain  the  assign- 
ment in  this  case  if  the  facts  shall  be  found  to  be  as  alleged. 

The  court  below  overruled  a  demurrer  to  the  amended  bill, 
and  its  decree  will  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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[Ex  Parte  Dickey  v.  The  Stote.] 

Ex  Parte  Dickey  v.  The  State. 

Murder. 

(Decided  October  19,  1916.    73  South.  72.) 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  a  defendant 
was  entitled  on  his  cross  examination  of  a  state's  witness  to  have  him  an- 
swer questions  as  to  the  contribution  by  the  witness  to  a  fund  raised  for  the 
prosecution  of  defendant,  the  witness  having  denied  making  any  contribu- 
tion directly  to  the  fund  in  question,  yet  the  witness'  statement  that  he  had 
agreed  to  reimburse  the  municipality  which  was  giving  financial  aid  to  the 
prosecution,  in  a  certain  amount,  was  a  substantial  answer  to  the  question, 
and  there  was  no  reversible  error. 

Certiorari  to  Court  of  Appeals. 

Petition  of  Cecil  Dickey  for  certiorari  to  the  Court  of  Ap- 
peals to  review  and  revise  the  judgment  of  said  court  affirming 
the  judgment  of  the  trial  court  in  the  case  of  Dickey  v.  The  State, 
15  Ala.  App ,  72  South.  608.     Certiorari  denied. 

Taylor  &  Watts,  and  John  A.  Lusk  &  Son,  for  appellant. 
W.  L.  Martin,  Attorney  General,  and  Harwell  G.  Davis,  As- 
sistant Attorney  General,  for  the  State. 

SAYRE,  J. — This  court  is  of  opinion  that  the  defendant,  on 
his  cross-examination  of  the  state's  witness  Butler,  was  entitled 
to  have  an  answer  to  his  questions  as  to  how  much  and  in  what 
way  he  had  contributed  to  a  fund  raised  for  use  in  the  prosecu- 
tion of  the  pending  charge  against  defendant,  and  that  a  denial 
of  that  right  would  have  been  reversible  error.  However,  the 
court  finds,  upon  petitioner's  statement  of  what  occurred  at  the 
trial,  that  the  witness  denied  making  any  contribution  directly  to 
the  fund  in  question  stating,  in  effect,  that  he  had  agreed  to  reim- 
burse the  municipality — ^which  it  seems  was  giving  financial  aid 
to  the  prosecution — to  the  extent  of  $25  for  any  sum  it  might 
spend  on  that  account,  and  that  this  testimony  went  to  the  jury; 
in  other  words,  that  the  petitioner  (defendant)  got  the  substance 
of  all  that  he  asked  for,  and  hence  that  there  was  no  reversible 
error.  In  respect  to  the  other  objections  taken  against  the  opin- 
ion and  rulings  of  the  Court  of  Appeals,  this  court  thinks  they  do 
not  require  further  treatment.     We  find  no  reversible  error. 

Certiorari  denied. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 
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[Blake  v.  Aimiston  City  National  Bank,  et  al.] 

Blake  v.  Anniston  Qty  National  Bank,  et  al. 

Bill  for  Interyention. 

(Decided  November  23,  1916.    73  South.  114.) 

1.  Mortgagee;  Foreclosure;  Indispensable  Parties. — Where  the  mortga- 
gor seeks  to  restrain  the  foreclosure  of  a  chattel  mortgage,  assi^ed  as  col- 
lateral by  an  assignee  who  held  nominal  title,  having  purchased  with  money 
furnished  by  anotiier  not  a  party  to  the  suit,  before  tne  bill  of  intervention 
was  filed,  the  mortgagee  as  intervenor  was  not  entitled  to  the  relief  sought 
until  the  real  owner  was  made  a  party,  since  the  decree  against  such 
assignee  would  not  be  effectual. 

2.  Fraud;  Remedy;  Action  at  Law. — Where  the  mortgagee  has  assigned 
his  chattel  mortgage  as  collateral,  and  by  bill  of  intervention  in  the  nature 
of  a  cross  bill,  is  seeking  independent  relief  in  a  suit  between  the  mortgagor, 
and  the  subsequent  assignee  to  restrain  foreclosure,  the  fact  that  the  mort- 
gagee and  intervenor  was  deceived  as  to  the  whereabouts  and  ownership  of 
his  mortgage,  his  remedy  was  not  in  equity,  but  was  by  an  action  at  law. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thos.  W.  Coleman,  Jr. 

Bill  of  intervention  in  the  nature  of  a  cross  bill  filed  by  R.  B. 
Blake  in  an  equity  case  in  which  the  Anniston  City  National 
Bank  and  others  were  litigating  as  to  whether  or  not  a  chattel 
mortgage  should  be  foreclosed,  the  mortgage  having  originally 
belonged  to  the  intervenor.  From  a  decree  for  respondents,  the 
intervenor  appeals.    Affirmed. 

Ross  Blackmon,  for  appellant.  James  F.  Matthews,  and 
Charles  F.  Douglass,  for  appellee. 

SAYRE,  J. — As  we  said  on  a  former  appeal  in  this  case 
(Douglass  v.  Blake,  189  Ala.  24,  66  South.  617),  appellant's  bill 
in  this  case,  though  partaking  of  the  nature  of  a  cross-bill,  is  an 
original  bill  of  intervention,  asserting  equities  entirely  independ- 
ent of  the  claims  of  the  parties  to  the  original  cause  between  the 
Dickies  on  one  hand  and  Thrasher  and  others  on  the  other.  In 
the  report  of  the  case  in  189th  Alabama  there  appears  a  state- 
ment of  the  case  which  need  not  be  repeated.  The  purpose  of 
appellant's  bill  was  to  have  decreed  a  foreclosure  of  the  mortgage 
made  by  the  Dickies  to  him,  and  by  him  hypothecated  with  the 
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bank  to  secure  his  note  to  the  bank,  and  collateral  securities  re- 
leased and  restored  to  him.  In  other  words,  as  the  chancellor 
has  stated,  appellant  has  sought  to  redeem  his  collateral  to  the 
end  that  he  may  have  a  foreclosure  of  the  same.  Appellant  has 
alleged  that  the  title  to  his  collateral — so  to  speak  of  the  Dickie 
notes  and  mortgage  he  pledged  with  the  bank — was  revested  in 
him  by  a  tender  of  the  amount  of  his  indebtedness  to  the  bank, 
said  tender  having  been  made  to  Costello,  who  is  alleged  to  have 
held  the  collateral  at  the  time  under  a  transfer  from  the  bank; 
but  it  appeared  in  the  pleadings  filed  by  defendants,  and  the 
proof  was  without  conflict  to  the  effect  that,  though  complainant 
may  have  been  misled  into  believing  that  Costello  had  title  to  the 
collateral,  he  had  none ;  that  the  bank's  assignment  was  to  Doug- 
lass, to  whom  Acker  had  furnished  the  money  to  buy  appellant's 
note  and  its  security  from  the  bank  with  the  understanding  that 
they  were  to  be  held  for  him  (Acker)  until  Costello,  who  was 
helping  the  Dickies,  should  refund  to  him  their  purchase  price; 
that  this  was  done  before  appellant's  bill  was  filed;  that  after 
appellant's  bill  was  filed  Acker,  failing  to  get  his  money  from 
Costello,  foreclosed  the  mortgage,  himself  becoming  the  pur- 
chaser, and  this  was  the  status  of  things  when  appellant's  bill  was 
filed.  It  thus  appears  without  controversy  that,  at  a  time  when 
neither  Acker  nor  Blake  were  parties  to  any  suit  concerning  the 
property  and  there  could  be  no  question  of  lis  pendens  in  favor 
of  one  against  the  other,  Acker  acquired  an  interest  in  the  sub- 
ject of  controversy,  a  title,  superior  to  that  of  Blake. 

(1,  2)  The  situation  then  is  that  appellant  seeks  to  redeem 
and  foreclose  a  mortgage  held  and  owned  by  Acker  when  appel- 
lant's bill  was  filed,  and  since  foreclosed  by  him,  without  making 
Acker  a  party.  It  is  quite  clear,  as  the  chancellor  held,  that  in 
these  circumstances  the  court  was  without  power  to  make  any 
final  and  effective  decree,  foreclosing  the  mortgage  or  disposing 
of  the  property.  There  may  be  reasons  why  Acker  would  be 
estopped  to  assert  his  title,  as  appellant  urges ;  but  such  estoppel, 
if  any  there  be  in  the  facts,  cannot  be  asserted  or  enforced 
against  him  in  his  absence  and  without  a  hearing.  The  ultimate 
relief  sought  by  appellant  is  that  he  may  be  put  in  a  position  to 
foreclose  his  mortgage  against  the  Dickies,  and  that  his  mortgage 
be  foreclosed.  On  the  undisputed  facts  this  relief  cannot  be 
made  effectual  by  a  decree  against  Douglass  and  Costello.  The 
last  named  never  acquired  any  interest  whatever  in  the  mortgage, 
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and,  to  quote  the  chancellor's  opinion,  "Douglass  was  a  mere  con- 
duit of  the  legal  title,  and  while  a  necessary  party  for  that  rea- 
son, his  merely  nominal  title  will  not,  in  a  court  of  equity,  dis- 
pense with  the  presence  of  the  party  who  owns  the  substance, 
while  Douglass  owned  the  shadow."  Nor  does  it  alter  this  com- 
plexion of  the  case  that  Douglass  or  Costello,  one  or  both,  may 
have  deceived  appellant  as  to  the  whereabouts  and  ownership  of 
the  Dickie  mortgage  when  he  went  to  redeem  by  a  tender  of 
the  amount  of  his  original  indebtedness  to  the  bank,  as  appellant 
alleges. .  If  they  did  any  actionable  wrong,  appellant's  remedy 
as  against  them  was  by  an  action  at  law.  Thus,  without  taking 
issue  with  the  several  propositions  of  law  stated  in  the  appel- 
lant's brief  further  than  to  say  they  can  av^il  him  nothing  in 
the  absence  of  the  owner  of  the  subject  of  the  controversy — ^a 
defect  in  the  record  which  appellant  had  opportunity  to  correct 
before  the  submission  for  final  decree — ^we  are  in  agreement  with 
the  chancellor  that  appellant  could  have  no  relief  on  the  bill  filed 
by  him. 
Affirmed. 

Anderson,  C.  J.,  and  MgClellan  and  Gardner,  JJ.,  concur. 


Pippin  V.  The  State. 

Murder. 

(Decided  November  30,  1916.  73  South.  340.) 

1.  Witnesses;  Competency;  Conviction  of  Offense. — Selling  cocaine  is  a 
misdemeanor,  and  a  conviction  therefor  does  not  affect  the  credibility  of  a 
witness  under  §  4008,  Code  1907. 

2.  Same;  Impeachment;  Moral  Turpitude. — Moral  turpitude  implies 
something  immoral  in  itself,  regardless  of  its  being  punishable  by  law,  so 
that  an  offense  for  the  conviction  of  which  a  witness's  credibility  is  affected 
must  be  mala  in  se,  and  not  merely  mala  prohibita. 

3.  Homicide;  Evidence. — Where  no  evidence  has  been  introduced  showing 
any  overt  act  on  the  part  of  deceased,  it  was  not  error  to  sustain  objection 
to  the  question  whether  witness  had  heard  deceased  make  any  threats  of  a 
general  character  against  defendant. 

4.  Charge  of  Court;  Facts  Proved. — A  charge  asserting  that  if  there 
were  two  reasonable  constructions  which  can  be  given  to  facts  established, 
one  favorable  and  the  other  unfavorable  to  defendant,  it  is  the  jury's  duty 
to  give  the  favorable  construction  rather  than  the  unfavorable  construction, 
was  properly  refused. 
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5.  Same;  Reasonable  Doubt. — A  charge  asserting  that  if  there  is  one 
single  fact  proved  to  the  satisfaction  of  the  jury  inconsistent  with  the  gailt 
of  defendant,  that  is  sufficient  to  raise  a  reasonable  doubt,  and  the  jury 
should  acquit,  was  properly  refused. 

6.  Homicide;  Duty  to  Retreat. — ^A  charge  asserting  that  it  was  only  nec- 
essary for  defendant  to  show  that  deceased  attacked  him  and  placed  him  in 
imminent  danger,  real  or  apparent,  of  losing  his  life,  or  suffering  grievous 
bodily  harm,  and  the  burden  then  shifts  to  the  state  to  prove  beyond  a  rea- 
sonable doubt  that  defendant  was  not  free  from  fault,  omitted  all  reference 
to  the  duty  of  retreat,  and  was  properly  refused. 

7.  Same. — A  charge  that  if  defendant  was  free  from  fault,  he  was  under 
no  duty  to  retreat  unless  he  could  have  retreated  without  increasing  his  dan- 
ger, or  with  reasonable  safety,  assumes  defendant's  imminent  peril,  and 
was  properly  refused. 

8.  Same;    Charge  of    Court;    Good  Character;    Undue  Prominence. — 

Charges  to  consider  evidence  of  defendant's  good  character  as  a  circum- 
stance tending  to  show  innocence,  and  to  consider  evidence  of  ^ood  charac- 
ter for  quietness  and  peacefulness  as  tending  to  disprove  commission  of  the 
crime,  are  objectionable  as  singling  out  and  giving  undue  prominence  to 
proof  of  good  character,  and  pretermiting  its  consideration  along  with 
other  evidence. 

9.  Homicide;  Provoking  Difficulty. — ^A  charge  that  if  deceased  was  of 
violent  character,  which  was  known  to  accused,  such  facts  were  evidence 
that  defendant  reasonably  apprehended  an  attack  from  deceased,  assumes 
that  accused  could  rightfully  apprehend  the  attack  regardless  of  overt  act 
or  hostile  demonstration,  and  was  otherwise  faulty. 

10.  Same. — For  like  reasons  an  instruction  that  defendant  had  the  right 
to  guard  himself  against  a  violent,  murderous  attack  from  the  deceased, 
which  he  reasonably  apprehended,  was  properly  refused. 

Appeal  from  Mobile  City  Court. 

Heard  before  Hon.  O.  J.  Semmes. 

James  Pippin  was  convicted  of  murder  in  the  second  degree, 
and  he  appeals.    Affirmed. 

Defendant  was  charged  with  killing  Charlie  Williams.  After 
being  examined  as  a  witness  for  the  state,  Charlie  Tipton  was 
asked,  on  cross-examination,  if  he  was  not  then  serving  sentence 
on  the  county  road  for  selling  cocaine.  The  state  objected,  and 
the  court  sustained  the  objection.  While  Jim  Peterson  was  be- 
ing examined,  he  was  asked  by  defendant :  "Did  you  hear  Charlie 
Williams  make  any  threat  of  a  general  nature  which  might  apply 
to  Jim  Pippin  T*  And  also :  "Did  you,  at  any  time  that  morn- 
ing, warn  this  defendant  against  Charlie  Williams?"  Objection 
was  sustained  to  both  these  questions.  The  witness  had  formerly 
stated  that  he  did  not  hear  Charlie  Williams  make  any  threat 
against  this  defendant.  The  defense  was  that  Charlie  Williams 
was  a  bloodthirsty,  dangerous  man,  and  was  following  defendant 
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with  a  hammer  when  the  fatal  shot  was  fired.  The  following 
charges  were  refused  to  defendant : 

(1)  The  court  charges  the  jury  that  it  is  a  well-settled  rule 
of  law  that  if  there  be  two  reasonable  constructions  which  can 
be  given  to  facts  proven,  one  favorable  and  the  other  unfavorable 
to  a  party  charged  with  crime,  it  is  the  duty  of  the  jury  to  give 
that  which  is  favorable  rather  than  that  which  is  unfavorable  to 
the  accused  party. 

(19)  If  there  is  one  single  fact  proved  to  the  satisfaction  of 
the  jury,  which  is  inconsistent  with  defendant's  guilt,  this  is  suf- 
ficient to  raise  a  reasonable  doubt,  and  the  jury  should  acquit. 

(21)  In  this  case  it  is  only  necessary  for  defendant,  in  order 
to  make  out  a  case  of  self-defense,  to  reasonably  satisfy  you  by 
the  evidence  in  this  case  that  deceased  made  an  attack  upon  him 
under  such  circumstances  as  to  place  him  in  imminent  danger, 
real  or  apparent,  of  losing  his  life  or  suffering  grievous  bodily 
harm,  and  the  burden  then  shifts  to  the  state  to  prove  by  the 
evidence  beyond  a  reasonable  doubt  that  defendant  was  not  free 
from  fault  in  bringing  on  the  difficulty. 

(23)  If  defendant  was  free  from  fault  in  bringing  on  the 
difficulty,  he  was  under  no  duty  to  retreat  unless  you  believe  he 
could  have  retreated  without  increasing  his  danger  or  with  rea- 
sonable safety. 

(30)  The  jury  may  consider  evidence  of  defendant's  good 
character  as  a  circumstance  tending  to  show  his  innocence. 

(31)  The  jury  may  consider  evidence  of  defendant's  good 
character  for  quiet  and  peacefulness  as  tending  to  disprove  his 
commission  of  the  offense  charged. 

(33)  If  you  believe  from  the  evidence  that  deceased  was  a 
man  of  violent  character,  and  that  such  character  was  known  to 
defendant,  these  facts  are  evidence  that  defendant  reasonably 
apprehended  an  attack  from  deceased. 

(34)  The  defendant  had  the  right  to  guard  himself  against 
a  violent,  murderous  attack  from  the  deceased  which  he  reason- 
ably apprehended. 

The  jury  returned  a  verdict  of  murder  in  the  second  degree, 
and  imposed  a  sentence  of  25  years  in  the  penitentiary. 

William  McLeod,  and  David  B.  Goode,  for  appellant.  W.  L. 
Martin,  Attorney  General,  and  Harwell  G.  Davis,  Assistant 
Attorney  General,  for  the  State. 
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ANDERSON,  C.  J. — (1)  Selling  cocaine  is  a  misdemeanor 
under  our  statute,  and  a  conviction  for  same  is  not  crimen  falsi, 
and  does  not  affect  the  credibility  of  one  convicted  therefor 
under  the  terms  of  section  4008  of  the  Code  of  1907. — Gordon  v. 
State,  140  Ala.  29,  36  South.  1009 ;  Smith  v.  State,  129  Ala.  89, 
29  South.  699,  87  Am.  St.  Rep.  47;  Fvller  v.  State,  147  Ala.  35, 
41  South.  774;  Williams  v.  State,  144  Ala.  14,  40  South.  405.  The 
trial  court  did  not  err  in  sustaining  the  state's  objection  to  the 
defendant's  question  to  the  witness  as  to  whether  or  not  he  was 
serving  a  sentence  on  the  county  road  for  selling  cocaine.  It  is 
true  that  the  statute  has  undergone  a  slight  change  as  it  appears 
in  section  4008  in  ttie  Code  of  1907,  by  the  substitution  of  crimes 
involving  moral  turpitude  for  infamous  crimes,  yet  we  do  not 
think  that  the  offense  of  selling  cocaine  involves  moral  turpitude. 
This  is  a  stautory  crime,  not  punishable  at  common  law.  It  is  of 
the  description  malta  prohibita,  as  there  is  no  inherent  immoral- 
ity in  such  acts,  and  its  illegality  lies  only  in  the  fact  of  being 
prohibited. — Black  on  Intoxicating  Liquors,  par.  383. 

(2)  As  said  in  the  case  of  Fort  v.  Brinkley,  87  Ark.  400,  112 
S.  W.  1084:  "Moral  turpitude  implies  something  immoral  in 
itself,  regardless  of  the  fact  whether  it  is  punishable  by  law. 
The  doing  of  the  act  itself,  and  not  its  prohibition  by  statute, 
fixes  the  moral  turpitude." — Gillman  v.  State,  165  Ala.  135,  51 
South.  722;  Swope  v.  State,  4  Ala.  App.  83,  58  South.  809;  Smith 
V.  State,  159  Ala.  68,  48  South.  668. 

(3)  The  trial  court  did  not  err  in  sustaining  objections  to 
questions  to  Jim  Peterson  as  to  threats  of  a  general  nature  made 
by  the  deceased,  as  there  was  no  evidence  up  to  this  stage  of  the 
trial  as  to  any  overt  act  of  the  deceased,  even  if  the  form  of  the 
question  was  proper,  which  we  do  not  decide. 

The  other  exceptions  to  the  ruling  upon  the  evidence  are  so 
patently  without  merit  that  a  discussion  of  same  can  serve  no 
good  purpose. 

(4)  The  defendant's  requested  charge  1  was  properly  re- 
fused.—Walker  V.  State,  134  Ala.  86,  32  South.  703. 

(5)  There  was  no  error  in  refusing  defendant's  requested 
charge  19.— Ex  parte  Davis,  184  Ala.  26,  63  South.  1010. 

(6)  Defendant's  refused  charge  21  pretermits  the  duty  to 
retreat. — Stewart  v.  State,  137  Ala.  33,  34  South.  818 ;  Andrews 
V.  State,  159  Ala.  14,  48  South.  858. 
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(7)  There  was  no  error  in  refusing  defendant's  requested 
charge  23.  If  not  otherwise  bad,  it  assumes  that  defendant  was 
in  imminent  peril  at  the  time. — Johnson  v.  State,  8  Ala.  App.  14, 
62  South.  450 ;  Roden  v.  State,  97  Ala.  54,  12  South.  419. 

(8)  There  was  no  error  in  refusing  defendant's  requested 
charges  30  and  31.  They  single  out  and  give  undue  prominence 
to  proof  of  good  character  and  pretermit  a  consideration  of  same 
in  connection  with  the  other  evidence.  The  defendant  got  the 
benefit  of  a  correct  charge  as  to  good  character  under  his  given 
charge  22. 

(9,  10)  There  was  no  error  in  refusing  the  defendant's  re- 
quested charges  33  and  34.  If  not  otherwise  bad,  they  assume 
that  the  defendant  had  the  right  to  apprehend  an  attack  if  he 
knew  the  deceased  was  a  man  of  violent  character,  regardless  of 
whether  or  not  the  deceased  was  committing  any  overt  act  or 
making  any  hostile  demonstration. 

The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

Maypield,  Somerville,  and  Thomas,  JJ.,  concur. 


Herbert  v.  Board  of  Education. 

Mandamus. 

(Decided  November  16,  1916.    Rehearing  denied  December  30,  1916. 
73  South.  321.) 

1.  Constitutional  Law;  Ordinances;  Delegation  of  Power. — Section  1289, 
Code  1907,  is  constitutional  as  an  expression  of  the  police  power,  even 
though  its  efifect  is  to  commit  to  municipal  corporations  a  measure  of  discre- 
tion as  to  the  circumstances  under  which  the  power  thus  delegated  shall  be 
exercised. 

2.  Municipal  Corporation;  Health  Ordinance;  Validity. — A  municipal 
ordinance  forbidding  any  child  to  enter  a  public  school  of  the  municipality, 
who  has  not  been  vaccinated,  was  valid  under  the  express  authority  of 
§  1289,  Code  1907,  notwithstanding  the  provision  of  §  1756,  Code  1907,  since 
&e  privileges  assured  by  the  latter  statute  were  subject  to  reasonable  reg- 
ulations. 

3.  Same;  Implied  Repeal. — ^The  provisions  of  §  1289,  Code  1907,  are  not 
modified  or  impliedly  repealed  as  to  the  city  of  Demopolis  by  Local  Acts 
1915,  p.  71. 
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4.  SftMc;  KeMMOtuMemass^ — ^A  mimicipal  ordmaiice  forbidding  any  child 
to  enter  the  public  school  of  the  municipality  who  had  not  been  vaccinated  is 
a  reasonable  exercise  of  the  power  conferred  upon  municipalities  by  §  1289, 
Code  1907,  notwithstanding  its  effect  is  alone  visited  upon  children  eligible 
to  attend  the  public  schools,  such  classification  being  justified,  and  the  ^ole 
matter  committed  by  statute  to  the  reasonable  discretion  of  the  mimicipal 
authorities. 

Appeal  from  Marengo  Law  and  Equity  Court. 

Heard  before  Hon.  Edwabd  J.  Gilder. 

Mandamus  by  W.  F.  Herbert  against  the  Demopolis  School 
Board  of  Education  to  require  said  board  to  admit  his  child  to 
the  school,  althoug^h  said  child  had  not  been  vaccinated.  From 
a  judgment  denying  the  writ  relator  appeals.    Affirmed. 

R.  B.  EviNS,  and  W.  F.  Herbert,  for  appellant.  W.  L.  Mar- 
tin, Attorney  General,  for  appellee. 

McCLELLAN,  J. — The  municipality  of  Demopolis  enacted  an 
ordinance  providing  that  "no  child  shall  enter  any  of  the  public 
schools  of  Demopolis  who  has  not  been  vaccinated."  While  this 
provision  was  in  effect,  the  district  board  of  education  for  the 
Demopolis  district  refused  to  admit  and  would  not  allow  Helen 
Herbert  to  enter  the  Demopolis  district  public  school ;  she  being 
of  sound  health  and  of  legal  age  and  of  proper  residence  to  be 
entitled  to  attend  that  school. — Code,  §  1755.  It  is  averred  that 
there  was  "no  epidemic  of  smallpox  in  the  city  of  Demopolis; 
that  Helen  had  not  been  exposed  to  smallpox."'  The  sole  ground 
of  this  refusal  is  alleged  to  be  that  Helen  had  not  been  vaccinated 
as  required  by  the  ordinance  as  quoted  above.  The  ordinance 
in  question  is  not  set  forth  as  it  was  adopted.  Whether  the  mat- 
ter comprehends  all  the  provisions  of  the  ordinance  is  not  made 
to  appear.  The  appellant,  the  petitioner  for  the  writ  of  man- 
damus to  compel  the  reception  of  Helen  in  the  school,  is  the 
father;  and  he  is,  also,  one  of  the  five  members  of  the  district 
board  of  education.  The  answer  to  the  petition,  confessing  the 
allegations  thereof,  is  signed,  "Demopolis  School  Board,  by  W.  F. 
Herbert."  The  summons,  to  the  individuals  as  a  board,  to  an- 
swer was  served  upon  all  of  the  members  of  the  board.  There 
is,  to  say  the  least  of  it,  great  doubt  whether  the  paper,  thus 
presented  by  the  same  person  who  is  the  petitioner  for  the  writ 
without  positive  averment  of  his  authority  to  present  and  file  the 
paper  for  the  body,  is  any  response  to  the  summons. — 26  Cyc.  p. 
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447,  et  seq.  If  assailed  by  appropriate  demurrer,  its  insuffici- 
ency as  an  answer  would  seem  to  be  quite  clear.— »26  Cyc.  p.  451, 
et  seq. 

Furthermore,  it  may  be  a  matter  of  doubt  whether  it  was  not 
petitioner's  obligation  to  make  demand  upon  the  board  of  educa- 
tion to  admit  the  child  to  the  school  as  a  condition  precedent  to 
the  remedy  sought  in  this  instance: — See  Moseley  v.  Collins,  133 
Ala.  326,  32  South.  131. 

By  Code,  §  1251,  the  municipalities  of  this  state  are  generally 
empowered  to  pass  ordinances  and  resolutions  not  inconsistent 
with  the  laws  of  this  state  to  carry  into  effect  or  to  discharge  the 
powers  and  duties  set  forth  in  the  "Municipal  Code,"  and,  among 
other  things,  to  preserve  the  health  of  their  jurisdictions. 

In  defining  the  powers,  etc.,  conferred  on  municipalities  Code, 
§  1289,  provides:  "To  adopt  all  necessary  ordinances  and  en- 
force the  same  to  prevent  the  introduction  or  spread  of  con- 
tagious, infectious,  or  pestilential  diseases  in  the  cities  or  towns, 
and  to  that  end  may  provide  for  a  system  of  compulsory  vacci- 
nation and  enforcement  of  the  same." 

(1)  If  the  quoted  provision  of  the  ordinance  is  not  void,  it 
must  be  referred  for  its  justification  and  authority  to  the  statute 
just  reproduced.  That  statute  is  a  particular  expression  of  the 
police  power  of  the  state ;  and  as  such,  in  the  preservation  of  the 
health  of  the  people,  there  can  be  no  real  doubt  of  its  constitu- 
tional validity,  even  though  its  effect  is  to  commit  to  the  munici- 
pal authorities  a  measure  of  discretion  with  respect  to  the  cir- 
cumstances under  which  the  power  thus  delegated  shall  be  made 
effective. — Jacobson  v.  MassachiLsetts,  197  U.  S.  11,  25  Sup.  Ct. 
358,  49  L.  Ed.  643,  3  Ann.  Cas.  765.  See,  also.  State  v.  Hay, 
126  N.  C.  999,  35  S.  E.  459,  49  L.  R.  A.  588,  78  Am.  St.  Rep.  691 ; 
Morris  v.  Columbus,  102  Ga.  792,  30  S.  E.  850,  42  L.  R.  A.  175, 
66  Am.  St.  Rep.  243;  Re.  WiUiam  H.  Smith,  146  N.  Y.  68,  40 
N.  E.  497,  28  L.  R.  A.'820, 48  Am.  St.  Rep.  769 ;  21  Cyc.  393.  The 
exercise  of  the  power  conferred  by  the  statute,  as  well  as  the 
reasonableness  of  the  means  legislatively  expressed  by  the  munic- 
ipal authority  for  the  enforcement  of  the  power  thus  delegated, 
may  become  the  subjects  of  judicial  consideration  according  to 
the  practices  ordinarily  observed  to  test  the  applicability,  to  a 
concrete  case,  or  the  validity,  of  an  ordinance  purporting  to  exert 
the  power  delegated  to  the  municipality. — ^28  Cyc.  pp.  275,  276, 
and  notes  22-24.    The  question  now  presented  is  whether  the 
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provision  of  the  ordinance  is  invalid,  the  municipality  having  con- 
ferred upon  it  by  valid  statute  (section  1289)  the  power  de- 
scribed in  the  statute.  The  statute  (section  1289)  authorized  the 
adoption  of  ^ordinances  and  measures  for  their  enforcement  to 
prevent  the  introduction  or  spread  of  classes  of  diseases  of  which 
smallpox  is  one;  and  to  make  this  power  effective  the  munici- 
pality is  further  authorized  to  provide  for,  and  to  enforce,  a 
"system  of  compulsory  vaccination."  The  Legislature  avowed 
its  conclusive  judgment  that  the  major  end  in  view  would  be 
subserved  by  a  system  of  compulsory  vaccination,  thus  avoiding 
the  application  of  the  general  doctrine  illustrated  in  these  deci- 
sions, cited  on  the  briefs  for  appellant. — Potts  v.  Breen,  167  111. 
67,  47  N.  E.  81,  39  L.  R.  A.  152,  59  Am.  St.  Rep.  262;  State  v. 
Burdge,  95  Wis.  390,  70  N.  W.  347,  37  L.  R.  A.  157,  60  Am.  St. 
Rep.  123,,  where  the  pronouncements  were  predicated  of  the 
absence  of  a  legislative  specification  that  compulsory  vaccination 
was  within  the  contemplation  of  the  Legislature  when  it  wrote 
the  general  authorization  under  which  the  subordinate  adminis- 
trative agents  sought  to  establish  compulsory  vaccination  within 
their  jurisdictions. 

While  there  are  medical  men  and  laymen  who  yet  deny  that 
the  practice  of  vaccination  is  an  effective  antitoxin  for  smallpox, 
the  long  dominent  opinion  of  professional  men  that  the  practice 
is  efficacious  has  merited  and  received  the  affirmative  approval 
of  legislative  bodies  and  of  courts  throughout  this  country,  as 
well  as  elsewhere  generally. — See  Jacohson  v.  Massachtisetts, 
supra;  Viemeister  v.  White,  179  N.  Y.  235,  72  N.  E.  97,  70  L.  R. 
A.  796,  103  Am.  St.  Rep.  859,  1  Ann.  Cas.  334. 

Where  the  proper  authority  has  so  ordered  or  enacted,  the 
regulation  that  vaccination  is  a  condition  precedent  to  the  at- 
tendance of  children  upon  schools  in  their  communities  is  a  valid 
exercise  of  the  police  power  for  the  prevention  of  disease  and  the 
preservation  of  the  health. — Viemeister  v.  White,  179  N.  Y.  235, 
72  N.  E.  97,  70  L.  R.  A.  796,  103  Am,  St.  Rep.  859,  1  Ann.  Cas. 
334;  35  Cyc,  pp.  1117-1118;  BisseK  v.  Davison,  65  Conn.  183,  32 
Atl.  348,  29  L.  R.  A.  251;  State  v.  Hay,  126  N.  C.  999,  35  S.  E. 
459,  49  L.  R.  A.  588,  78  Am.  St.  Rep.  691 ;  Morris  v.  Columbus, 
102  Ga.  792,  30  S.  E.  850,  42  L.  R.  A.  175,  66  Am.  St.  Rep.  243; 
Aheel  v.  Clark,  84  Cal.  226,  24  Pac.  383;  Stull  v.  Reber,  215  Pa. 
156,  64  Atl.  419,  7  A.  &  E.  Ann.  Cas.  415;  DuffieU  v.  WiUiams- 
port  School  District,  162  Pa.  476,  29  Atl.  742,  25  L.  R.  A.  152; 
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Field  V.  Robinson,  198  Pa.  638,  48  Atl.  873 ;  Jacobson  v.  Mass., 
197  U.  S.  11,  25  Sup.  Ct.  358,  49  L.  Ed.  643,  3  Ann.  Cas.  765; 
State  V.  Board  of  Education,  76  Ohio.  St.  297,  81  N.  E.  568,  10 
Ann.  Cas.  879. 

(2,  3)  It  is  provided  in  Code,  §  1755,  that:  "Every  minor 
over  the  age  of  seven  years  shall  be  entitled  to  admission  into, 
and  instruction  in  any  public  school  of  his  or  her  own  race  or 
color  in  this  state." 

While  this  provision  of  law  is  clear  and  explicit,  it  is  equally 
as  certain  that  the  right  or  privilege  thereby  assured  is  subject 
to  reasonable  regulation,  with  respect  to  its  enjoyment,  by  con- 
stituted authority  upon  which  is  imposed  by  law  of  coincident 
dignity  the  obligation  to  guard  and  to  preserve  the  health  not 
only  of  school  children  but  of  all  others  within  their  jurisdictions 
who  may  be  affected  in  consequence  of  the  association  and  con- 
gregation of  children  in  the  schools  of  the  community.  So,  if 
the  statute  (section  1289)  vested  the  municipality  of  Demopolis 
with  the  power  the  quoted  provision  was  intended  to  make  effec- 
tive, it  is  quite  plain  that  the  right  or  privilege  assured  by  Code,. 
§  1755,  is  subject  to  such  valid  regulations  as  may  be  authorita- 
tively made  by  the  governing  body  of  the  municipality ;  and  in  sa 
validly  regulating  the  conditions  and  circumstances  under  which 
the  stated  right  or  privilege  may  be  enjoyed  the  municipal  gov- 
erning body  expressed  a  power  delegated  to  it  by  the  same  supe- 
rior authority  that  enacted  the  statute  assuring  the  privilege  of 
school  attendance  to  children  of  a  defined  class.  And  in  this 
connection  it  may  be  stated  that  the  provisions  of  section  6  of  the 
local  act  approved  August  20,  1915  (Local  Acts  1915,  pp.  71-73), 
or  that  act  as  a  whole,  had  no  effect  to  modify  or  to  repeal  by  im- 
plication the  provisions  of  the  statute  (section  1289)  above 
quoted.  To  affirm  otherwise,  with  respect  to  either  (3ode,  §§ 
1755  or  1289,  or  to  the  mentioned  local  act  (cited  ante),  would 
be  to  say  that  the  lawmakers  intended  to  deny  to  the  public 
schools  of  the  Demopolis  school  district  and  to  the  citizens  of  that 
community  the  wise  and  beneficent  effects  and  safeguards  af- 
forded by  the  provisions  of  Code,  §  1289,  wherewith  to  prevent 
the  "introduction  or  spread"  therein  of  contagious,  infectious,  or 
pestilential  diseases.  The  entertainment  of  such  a  purpose  by 
the  Legislature  is  inconceivable.  The  decision  itself  in  State, 
ex  rel.  v.  White,  160  Ala.  168,  49  South.  78,  is  not  opposed  to  the 
considerations  and  the  pronouncement  just  set  down.    A  con- 
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stitutional  quorum  of  this  court  did  not  concur — otherwise  than 
in  the  conclusion,  the  result  announced — ^in  an  opinion  in  the 
premises.  Besides,  the  inquiry  here  presented  involves  the  mat- 
ter of  the  delegation  to,  and  the  exercise  by,  the  municipal  gov- 
erning body  of  a  legislative  power  to  preserve  and  to  conserve  the 
health  of  their  communities  (Dunn  v.-  Court  of  County  Revenues 
of  Wilcox,  85  Ala.  144,  147,  4  South.  661),  and  not  a  questioning 
of  the  propriety  or.  validity  of  action  taken  by  a  school  board  in 
the  performance  of  its  administrative  functions. 

(4)  The  authority  delegated  to  the  municipalities  by  the 
statute  (section  1289)  is  to  provide  a  system  of  compulsory  vac- 
cination. The  power  conferred  is  to  require  vaccination  without 
regard  to  the  will  or  wishes  of  the  persons  subject  to  the  govern- 
ment or  control  of  the  municipalities.  The  method  whereby  this 
power  may  be  made  effective,  as  at  least  one  of  the  means  to  pre- 
vent the  "introduction  or  spread"  of  smallpox,  is  committed  to 
the  discretion,  reasonably  exercised,  of  the  municipality.  Accord- 
ing to  this  petition's  averments  (the  ordinance  on  the  subject  is 
not  set  out  in  the  bill),  the  municipality  has  sought  to  compel 
vaccination  by  conditioning  the  right  or  privilege  to  attend  the 
public  schools  upon  the  fact  of  vaccination  by  the  pupil.  This 
prescription  by  the  municipality  is  in  nature  a  measure  of  com- 
pulsion. Its  effect  is  to  inhibit,  through  a  regulation,  the  enjoy- 
ment of  the  right  or  the  privilege  of  school  attendance.  A  child 
physically  fit  to  be  vaccinated  cannot  enter  the  schools  unless 
vaccinated.  The  quoted  provision  is  expressive  of  the  power 
delegated  by  the  statute  (section  1289).  That  it  is  a  reasonable 
exercise  of  the  power  thus  delegated  is  not,  we  think,  to  be 
soundly  denied. — ^Author,  supra.  It  is  not  a  regulation,  under 
the  power  thus  delegated,  in  opposition  to  any  state  law.  If  it  be 
assumed,  to  petitioner's  advantage,  that  the  quoted  provision  of 
the  ordinance  is  all  of  the  regulations  the  municipality  has  sought 
to  establish  touching  the  subject  of  smallpox  and  vaccination  to 
prevent  its  introduction  or  its  spread  in  Demopolis,  it  cannot  be 
pronounced  void  because  its  effect  is  alone  visited  upon  children 
eligible  to  attend  the  public  schools  therein.  As  a  matter  of 
classification  for  legislative  purposes,  the  regular  congregation 
of  numbers  of  children  in  public  school  buildings  and  on  play- 
grounds usually  provided  about  these  schools  necessarily  consti- 
tutes a  condition  different,  with  respect  to  hygienic  circum- 
stances, effects,  and  results,  from  that  to  be  found  in  any  other 
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character  of  assemblage  in  a  municipality.  These  differences, 
justifying  regulatory  classification,  are  suggested  by  the  varying 
degrees  of  hygienic  and  sanitary  conditions  prevailing  in  the 
homes  of  the  pupils,  and  by  the  circumstances  of  association  and 
contact  ordinarily  present  among  pupils  in  such  schools.  But  if 
this  matter,  this  basis  of  classification  for  legislative  purposes,  is 
pretermitted,  no  valid  objection  to  the  provision  can  be  taken  to 
it  as  a  reasonable,  conservative  regulation  protective  of  the 
health  of  the  children  and  through  them  and  the  means  pre- 
scribed, of  the  health  of  the  people  likely  to  come  in  contact  or 
association  with  the  pupils  in  the  schools.  The  statute  (section 
1289)  is  ample  in  its  scope  and  effect  to  authorize  the  exercise  of 
the  pQwer  conferred  to  prevent  the  introduction  or  the  spread  of 
smallpox  in  the  municipality.  It  is  difficult  to  conceive  of  a 
higher  obligation  upon  municipal  authorities,  when  sufficiently 
empowered,  than  to  preserve  and  to  conserve  the  health  of  pupils 
in  their  schools.  Whether  the  vaccination  of  pupils  should  be 
thus  required  when  there  is  no  smallpox  in  the  community  and  no 
expert  or  other  reason  to  anticipate  its  presence  is  a  subject  com- 
mitted by  the  statute  (section  1289)  to  the  sound,  the  reasonable, 
judgment  of  the  municipal  authorities. 

The  decision  in  Town  of  Greensboro  v.  Ehrenreieh,  80  Ala. 
579,  2  South.  725,  60  Am.  Rep.  130,  is  without  bearing  or  influ- 
ence upon  the  questions  here  involved.  Aside  from  the  radical 
difference  in  the  subjects  treated  in  the  provision  here  under 
question  and  that  treated  in  the  Greensbaro  Case,  the  power 
there  under  consideration  was  general,  not  specific  as  in  the  case 
at  bar.  But  even  in  cases  where  the  municipal  authority  sought 
to  act  under  a  general,  not  specific,  delegation  of  power,  this 
court  said  in  the  Greensboro  Case:  "Considered  a  part  of  a 
system  of  police  regulations  in  aid  of  the  preservation  of  the 
public  health,  the  courts  will  not  interfere  with,  or  set  them 
aside,  unless  the  power  has  been  manifestly  transcended. 

The  court  did  not  err  in  denying  the  writ  sought. 

Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 
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I  Columbus  Grocery  Co.  v.  Prince,  et  al. 

]  Detinne. 

(Decided  November  30,  1916.    73  South.  333.) 

Mortgages;  Rights  of  Parties;  Assignees;  Proof  of  Assignments — ^The 
assignment  of  a  motrgage  upon  personal  property  purporting  to  be  signed 
by  **A.  C.  S.  Co.,"  the  mortgagee,  by  "J.  W.  C,"  without  any  evidence  to 
show  whether  the  mortgagee  was  a  corporation  or  a  partnership,  and  with- 
out proof  of  authority  on  the  part  of  J.  W.  C.  to  assign  and  transfer  the 
mortgage,  is  insufficient  to  support  detinue  by  the  assignee  to  recover  the 
personal  property. 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Detinue  by  the  Columbus  Grocery  Company  against  J.  W. 
Prince  and  others,  to  recover  certain  personal  property.  From 
an  adverse  ruling  on  the  evidence,  plaintiff  takes  non  suit  with 
bill  of  exception.    Affirmed. 

Transferred  from  Court  of  Appeals. 

Riddle,  Burt  &  Riddle,  for  appellant.  Geo.  A.  Sorrell,  for 
appellee. 

MAYFIELD,  J. — Appellant  sued  appellees  in  detinue  to  re- 
cover two  mules.  Appellant,  it  seems,  relied  solely  for  his  right 
of  recovery  upon  the  fact  of  being  the  assignee  •of  a  mortgage 
executed  by  the  defendants  to  the  Alexander  City  Supply  Com- 
pany, and  transferred  and  assigned  to  plaintiff. 

The  plaintiff  proved  the  execution  of  the  mortgage  by  the 
defendants,  but  failed  to  prove  the  assignment  thereof  by  the 
mortgagee  to  the  plaintiff.  The  court  excluded  all  the  evidence 
offered  to  prove  the  assignment;  and  plaintiff  on  this  account 
took  a  nonsuit  with  a  bill  of  exceptions. 

There  is  no  need  to  review  the  exceptions  separately,  which 
invoked  the  nonsuit.  It  is  sufficient  to  say  that,  if  the  proffered 
evidence  had  been  admitted,  it  would  not  have  proven  the  execu- 
tion of  the  transfer. 

The  assignment  purported  to  be  signed,  "Alexander  City  Sup- 
ply Company,"  by  J.  W.  Causey.     There  was  no  evidence  to  show 
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whether  the  mortgagee  assignor  was  a  corporation  or  a  partner- 
ship, and  there  was  utter  failure  of  proof  of  any  authority  on  the 
part  of  Causey  to  assign  and  transfer  the  mortgage.  One  wit- 
ness said  he  ''thought"  Causey  was  the  general  manager  of  the 
Alexander  City  Supply  Company;  but  there  was  a  total  absence 
of  any  evidence  to  show  that,  as  such,  he  had  any  authority  to 
assign  the  mortgage. 

We  do  not  mean  to  say  that  the  proffered  evidence  would  have 
shown,  or  that  it  was  competent  to  show,  that  Causey  executed 
the  transfer  or  assignment;  but,  even  if  this  be  ruled  in  appel- 
lant's favor,  still  it  would  not  have  shown  the  execution  of  the 
transfer,  and  hence  the  plaintiff  showed  no  title  or  right  to  re- 
cover, nor  possible  injury  resulting  from  the  nonsuit. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Thomas,  JJ.,  concur. 


Vizard  Invest.  Co.  v.  Mobile  Fish  &  Oyster  Co. 

Assumpsit 

(Decided  December  21,  1916.    73  South.  328.) 

Landlord  and  Tenant;  Refusal  to  Surrender;  Liability. — ^The  term, 
''expiration  of  his  term,"  as  used  in  §  4273,  Code  1907,  means  expiration  of 
the  term  of  the  lease,  and  does  not  apply  to  any  termination  for  default  in 
rent;  hence,  the  failure  of  the  lessee  to  pay  rent  to  the  successor  of  its  land- 
lord, and  the  refusal  to  surrender  possession  of  the  property  after  written 
demand  for  possession  within  the  term  of  the  lease,  did  not  render  the  lessee 
liable  for  the  double  rent  provided  by  the  statute. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Assumpsit  by  the  Vizard  Investment  Company  against  the 
Mobile  Fish  &  Oyster  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

The  third  count  sets  up  that  on  December  20,  1907,  defendant 
entered  into  a  written  contract  of  lease  of  certain  lands  therein 
described  with  the  J.  W.  Black  Lumber  Company  for  the  term  of 
9  years  from  January  1,  1908,  until  December  31,  1916,  at  an 
annual  rental  of  $1,800  per  year,  payable  monthly  in  the  sum  of 
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$160,  evidenced  by  notes.  It  is  further  alleged  that  in  said  lease 
defendant  agreed  that  in  case  any  portion  of  said  rent  remained 
unpaid  for  a  space  of  80  days  after  it  became  due»  then  the  said 
lessee,  its  successor  and  assigns  might  re-enter  and  repossess  the 
said  leased  premises;  that  on  January  21,  1911,  the  said  Black 
Lumber  Company  transferred  and  assigned  said  lease,  and  the 
rent  and  rent  notes  thereafter  to  become  due  thereunder,  to  this 
plaintiff,  and  during  the  continuance  of  the  lease  thereafter  de- 
fendant attornd  to  plaintiff  as  the  landlord  and  paid  to  plaintiff 
the  rent  and  rent  notes  thereafter  to  become  due  until  the  rent 
and  rent  notes  for  the  month  of  March,  1915,  which  became  due 
on  April  4,  1915 ;  that  defendant,  although  continuing  to  use  and 
occupy  said  property  under  the  lease  for  said  months  of  March 
and  April,  1915,  failed  and  defaulted  in  making  payment  of  the 
rent  for  said  months  of  March,  and  April,  and  every  month  there- 
after, and  defendant  still  owes  said  rent  for  said  months  of 
March  and  April  and  has  never  paid  same,  nor  the  rent  for  any 
time  thereafter ;  that  on  June  25,  1915,  plaintiff  delivered  to  the 
president  of  the  defendant  corporation  written  notice  that  since 
the  rental  for  March  and  April,  1915,  had  not  been  paid,  but  still 
remained  unpaid,  and  was  then  unpaid,  and  in  default  more  than 
30  days,  that  said  lease  was  terminated,  and  on  the  next  day, 
June  26th,  after  the  termination  of  said  lease  for  default  in  the 
payment  of  said  rent,  plaintiff  filed  with  the  president  of  said 
corporation  written  demand  of  defendant  for  the  possession  of 
said  leased  property  on  or  before  July  8,  1915,  but  defendant 
failed  and  refused  to  surrender  possession  of  said  property,  but 
continued  to  use  and  occupy  and  retain  possession  thereof  for 
many  months  after  said  demand,  and  after  said  July  8, 1915.  The 
complaint  demands  the  statutory  penalty. 

Yerger  &  Foster,  for  appellant.  Ervin  &  McAleer,  for  ap- 
pellee. 

SAYRE,  J, — This  appeal  involves  a  construction  of  section 
4273  of  the  Code  reading  as  follows:  ''Damages  for  Detainer 
after  Expiration  of  Term  of  Lease. — ^Any  person  who,  having 
entered  into  the  possession  of  lands  and  tenements  under  a  con- 
tract of  lease,  forcibly  or  unlawfully  retains  the  possession  there- 
of after  the  expiration  of  his  term,  or  refuses  to  surrender  the 
same  on  the  written  demand  of  the  lessor,  his  agent  or  attorney. 
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or  legal  representative,  is  liable  for  double  the  amount  of  the 
annual  rent  agreed  to  be  paid  under  such  contract,  and  for  such 
other  special  damages  as  may  be  thereby  sustained  by  the  party 
thus  unlawfully  kept  out  of  possession,  to  be  recovered  as  now 
provided  by  law  in  actions  of  unlawful  detainer,  or  by  an  action 
at  law  for  damages." 

This  statute  contains  apparently  two  alternatives  upon  the 
happenings  of  which  the  lessee  becomes  liable  for  double  the 
amount  of  the  agreed  annual  rent,  to  wit :  One,  the  forcible  or 
unlawful  retention  of  possession  by  the  lessee  after  the  expira- 
tion of  his  term ;  the  other,  the  refusal  to  surrender  the  same  on 
the  written  demand  of  the  lessor,  his  agent  or  attorney,  or  legal 
representative.  The  second  alternative  is  not  in  express  terms 
limited  to  happen  after  the  expiration  of  the  lessee's  term,  and 
yet  it  cannot  be  for  a  moment  doubted  that  the  expiration  of  the 
term  in  some  sort  is  necessary  to  liability  in  either  case. 

To  be  noted  in  the  next  place  is  the  fact  that  the  double  liabil- 
ity is  limited  to  arise  after  the  expiration  of  the  lessee's  term  and 
not  otherwise.  That  the  statute  is  highly  penal  and  is  to  be  con- 
strued against  liability  so  far  as  that  may  be  done  consonantly 
with  the  /language  used  will  not  be  questioned.  In  Lykes  v. 
Schwarz,  91  Ala.  461,  8  South.'  71,  Stone,  C.  J.,  said :  "In  UlU 
man  v.  Herzberg,  at  the  present  term  [91  Ala.  458,  8  South.  408], 
we  had  occasion  to  interpret  section  3391  of  the  Code  of  1886 
[section  4273  of  the  present  Code.]  Our  interpretation  of  that 
statute  was,  that  when  a  tenant,  who  had  entered  under  a  con- 
tract of  lease,  forcibly  or  unlawfully  retained  the  possession  after 
the  expiration  of  the  agreed  term,"  etc. 

From  this  language  it  seems  that  the  Chief  Justice  had  it  in 
mind  that  by  expiration  of  the  term  the  statute  intended  the  term 
nominated  in  the  contract  of  lease  and  its  termination  by  the 
effluxion  of  time  and  its  own  limitation,  and  not  otherwise.  It 
has  been  so  held  in  respect  to  similar  statutes  in  other  jurisdic- 
tions (3  Words  and  Phrases,  2596),  and  that,  we  think,  is  the 
proper  construction  of  the  statute  here. 

The  third  count  of  the  complaint  as  amended  shows  that  the 
terms  of  the  original  contract  of  lease  between  defendant  and 
plaintiff's  assignor  had  not  expired  when  this  suit  was  brought, 
but  that  the  lease  had  been  terminated  by  plaintiff's  declaration 
of  a  forfeiture  in  accordance  with  a  provision  of  the  contract. 
It  follows  from  this  that  the  court  correctly  sustained  defendant's 
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demurrer  to  the  third  count  on  the  ground  indicated.     Other 
grounds  of  demurrer  need  not  be  considered. 
Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


O^Neal,  et  al.  v.  Lovett^  et  al. 

Bill  to  Redeem  from  Foreclosure  Sale. 

(Decided  November  30,  1916.    73  South.  329.) 

1.  Witnesses;  Declarations  of  Decedent^ — ^Where  the  bill  sought  to  re- 
deem land  from  a  mortgage  foreclosure  sale,  and  alleged  that  complainants 
were  entitled  to  enforce  as  a  vendor's  lien  their  claim  for  money,  which  tiiey 
allege  that  the  ancestor  of  respondents  had  failed  to  pay  of  the  purchase 
price  of  the  land  which  he  had  bought  from  the  ancestor  of  complainants, 
by  setting  it  off  against  any  balance  due  on  the  mortgage,  the  testimony  by 
interested  parties  as  to  declarations  by  one  of  the  vendors,  and  by  the  ven- 
dee, both  of  whom  were  deceased,  and  their  estate  interested  in  the  result  of 
the  suit,  was  inadmissible. 

2.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  evidence  is 
inherently  illegal,  and  is  excluded  on  motion,  it  is  of  no  consequence  that  the 
motion  did  not  point  out  the  true  ground  of  objection. 

3.  Evidence;  Recital  in  Deeds. — Where  the  bill  was  to  redeem  land  from 
mortgage  foreclosure 'sale,  and  complainant  sought  to  enforce  a  claim  as  for 
a  vendor's  lien  by  setting  it  off  against  any  balance  due  on  the  mortgage,  the 
burden  was  on  complainant  to  overcome  the  prima  facie  effect  of  the  recital 
of  payment  in  the  deed  of  their  ancestor  to  tlie  ancestor  of  respondents. 

4.  Appeal  and  Error;  Invited  Elrror. — A  party  cannot  complain  of  the  ex- 
clusion of  the  entire  testimony  of  the  witness,  since  evidence  cannot  be  ex- 
cluded on  one  party's  motion  with  a  saving  clause  preserving  for  the  mo- 
ment some  supposedly  beneficial  effect;  if  complainant  desired  to  leave  in 
evidence  any  particular  part  of  the  evidence  to  which  they  objected,  their 
motion  should  have  been  framed  so  as  to  point  out  to  the  chancellor  exactly 
what  words  were  sought  to  be  excluded. 

5.  Mortgages;  Foreclosure;  Attorney's  Fee. — ^Where  a  mortgage  provid- 
ed for  attorney's  fee  only  in  case  of  foreclosure  under  the  power  of  sale,  it 
was  error  to  allow  such  fee  for  foreclosure  of  the  mortgage  by  answer  in  the 
naure  of  a  cross  bill  filed  to  a  bill  to  redeem  land  from  mortgage  foreclosure. 

Appeal  from  Mobile  Chancery  Court. 
Heard  before  Hon.  Thomas  H.  Smith. 
Bill  by  William  O'Neal  and  others  against  Frances  P.  Lovett 
and  others,  to  redeem  land  from  a  mortgage  foreclosure  sale. 
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From  a  decree  for  respondents,  complainants  appeal.    Corrected 
and  affirmed. 

Hettie  O'Neal  and  others  interested  therein  conveyed  certain 
lands  to  J.  A.  B.  Lovett  for  the  sum  of  $450,  which  the  deed 
recited  was  paid.  Some  time  thereafter  Lovett  sold  and  con- 
veyed the  same  land  to  Hettie  O'Neal  for  the  sum  of  $700,  $400 
of  which  was  paid  in  cash  or  otherwise,  and  the  balance  of  $300 
secured  by  her  notes  and  mortgage.  The  bill  alleges  that  Lovett 
never  paid  $200  of  the  original  purchase  money,  and  that  com- 
plainants are  entitled  to  enforce  the  claim  as  a  vendor's  lien  by 
setting  it  off  against  any  balance  due  on  the  mortgage.  Both 
Hettie  O'Neal  and  Lovett  are  dead,  and  the  bill  is  filed  by  the 
heirs  of  Hettie  O'Neal  as  owner  of  the  land,  and  of  the  vendor's 
lien,  against  the  heirs  of  Lovett  as  the  owners  of  the  mortgage. 
The  chief  issue  of  facts  was  whether  there  was  any  balance  due 
on  Lovett's  original  purchase,  and  the  amount  of  the  balance  due 
on  the  mortgage.  The  chancellor  ruled  out  a  great  deal  of  testi- 
mony by  interested  parties  as  to  declarations  by  one  James 
O'Neal,  deceased,  and  Lovett,  tending  to  show  that  a  balance  of 
$200  was  due  from  Lovett,  and  decreed  that  the  lien  was  not 
established  by  the  evidence  of  complainant.  He  ascertained  the 
amount  of  the  mortgage  debt,  and  decreed  redemption  upon  its 
defendant,  and,  upon  a  failure  to  pay,  ordered  a  sale  of  the  land 
to  satisfy  the  mortgage.  He  also  allowed  an  attorney's  fee  to 
respondent  for  foreclosure  under  allegations  of  the  cross-bill. 

D.  B.  CoBBS,  and  S.  C.  Jenkins,  for  appellant.  Ervin  & 
McAleer,  and  Charles  Hall,  for  appellee. 

SOMERVILLE,  J.— (1,  2)  The  chancellor  excluded  all  the 
testimony  by  interested  parties  as  to  declarations  by  James 
O'Neal,  one  of  the  vendors,  and  by  J.  A.  B.  Lovett,  vendee,  both 
of  whom  were  deceased  and  their  estate  interested  in  the  result 
of  the  suit.  Where  evidence  inherently  illegal  is  excluded  on  mo- 
tion, it  is  of  no  consequence  that  the  motion  did  not  point  out  the 
true  ground  of  objection. — Moseley  v.  Mastin,  37  Ala.  216.  This 
left  no  testimony  before  the  court  tending  to  show  the  existence 
or  amount  of  a  vendor's  lien,  except  that  of  one  McKenzie,  who 
stated  merely  that  he  had  at  one  time  heard  Lovett  say  that  he 
owed  a  balance  on  the  lot  he  bought  from  the  O'Neals,  but  did  not 
say  how  much. 
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(3)  This  testimony  alone  could  not  support  a  finding  for  any 
particular  amount,  and  hence  complainants  failed  to  support  their 
claim  as  to  a  vendor's  lien;  the  burden  being  upon  them  to 
overcome  the  prima  facie  effect  of  the  recital  of  payment  in  the 
deed. 

Complainants'  counsel,  however,  insist  that  the  chancellor 
erred  with  respect  to  the  exclusion  of  the  testimony  of  Mary 
Lovett,  one  of  the  respondents.  She  testified:  "The  terms  of 
the  trade  between  my  father  and  Miss  Hettie  O'Neal  were  as 
follows :  My  father  sold  her  the  two  lots  for  $700,  $200  of  which 
amount  she  was  to  pay  in  cash,  and  she  was  given  credit  for 
$200  which  my  father  owed  Mr.  O'Neal,  the  father  of  Miss  Het- 
tie O'Neal,  on  this  same  property." 

Complainants  objected  to  the  interrogatory  itself,  and  moved 
to  exclude  all  the  words  of  the  answer  "except  in  so  far  as  they 
show  a  balance  was  due  on  this  same  property  and  unpaid."  One 
ground  of  the  motion  to  exclude  was,  "second,  because  it  is  her 
.  opinion  or  conclusion  that  the  money  was  owing  from  her  father 
to  Hettie  O'Neal's  father." 

(4)  If  complainants  desired  to  leave  in  evidence  any  particu- 
lar part  of  this  testimony,  a  motion  should  have  been  so  framed 
as  to  point  out  to  the  chancellor  exactly  what  words  were  sought 
to  be  excluded. 

Testimony  cannot  be  excluded  on  one  party's  motion,  with  a 
saving  clause  which  preserves  for  the  moment  some  supposedly 
beneficial  effect  of  such  testimony.  Either  it  must  be  excluded, 
or  it  must  remain  in  evidence.  As  this  motion  was  framed — ^and 
especially  in  view  of  the  specific  objection  to  the  witness'  conclu- 
sion that  her  father  owed  a  balance  of  $200  on  the  purchase  price 
— the  movants  cannot  complain  that  the  chancellor  excluded  the 
entire  testimony  of  this  witness. 

It  may  be  doubted  also  whether  a  subordinate  phrase,  incom- 
plete in  itself,  and  forming  part  of  a  complete  statement,  could 
be  properly  separated  from  its  context,  by  a  motion  to  exclude 
the  context  only. — See  Spitzer  v.  Nassau,  etc.,  Co.,  20  Misc.  Rep. 
327,  45  N.  Y.  Supp.  682.  This,  however,  we  need  not  now  deter- 
mine. 

(5)  It  is  conceded  by  appellees  that  the  chancellor  erred  in 
allowing  an  attorney's  fee  for  foreclosure  of  the  mortgage  by 
cross-bill;  the  mortgage  providing  for  such  a  fee  only  for  fore- 

.  closure  under  the  power- — Bynum  v.  Frederick,  81  Ala.  489, 
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8  South.  198.    The  decree  will  therefore  be  corrected  in  this  re-. 
spect,  and  recovery  of  such  a  fee  by  respondents  will  be  denied. 

We  find  no  error  in  the  decree  of  the  chancery  court  as  noted.. 
It  will  therefore  be  corrected,  and,  as  corrected,  will  be  affirmed. 
The  costs  of  this  appeal  will  be  apportioned  equally  between  the? 
parties. 

Corrected  and  affirmed. 

Anderson,  C.  J.,  and  Maypield  and  Thomas,  JJ.,  concur. 


KimbaU,  et  al.  v.  Cunningham  Hdw.  Co.,  et  al. 

Bill  to  Subject  Insurance  Policies  to  Debt. 

(Decided  November  19,  1916.    Rehearing  denied  December  21,  1916. 
73  South.  323.) 

1.  Exemptions;  Insurance^ — Under  the  provisions  of  §  4502,  Code  1907,. 
where  the  premiums  on  the  policies  of   a  deceased  husband   annually   ex-* 
ceeded  $750,  and  an  annual  premium  of  $750  would  purchase  not  exceeding 
$30,000  in  ordinary  life  policies,  the  excess  over  $30,000  was  subject  to  the^ 
payment  of  the  deceased  husband's  debts. 

2.  Same;  Proceedings  to  Reach  Insurance^ — A  bill  in  equity  was  the^ 
proper  remedy  to  be  pursued  by  creditors  seeking  to  subject  to  the  payment 
of  debts  the  proceds  of  the  insurance  policies  on  the  life  of  decedent,  above  ^ 
the  exemption  stated  in  §  4502,  Code  1907,  as  to  a  deceased  husband's  life 
insurance  policy. 

3.  Equity;   Retaining  Jurisdiction;  Creditor's  Bills;   Removal  from  Pro- 
bate Court. — A  bill  by  creditors  to  subject  to  the  payment  of  debts  the  ex- 
cess of  insurance  over  and  above  the  exemption  allowed  by  §  4502,  Code 
1907,  properly  sought  the  removal  of  the  administration  of  the  estate  of  the> 
deceased  husband  from  the  probate  into  the  chancery  court,  notwithstand- 
ing the  administrator  had  filed  a  report  in  the  probate  court  alleging  the^ 
insolvency  of  the  estate,  where  no  further  action  than  the  mere  filing  of  the 
report  had  been  taken;  the  administration  and  settlement  of  the  estate  being > 
a  continuous  proceeding,  single  and  proper  for  the  application  of  the  general 
rule  that  a  court  of  equity,  having  assumed  jurisdiction  for  one  purpose  will 
retain  and  proceed  to  dispose  of  the  entire  cause. 

4.  Discovery;  Refusal  to  Answer;  Decree. — ^Where  the  wife  and  adminis- 
trator were  made  parties  respondent  to  a  bill  by  creditors  seeking  to  subject 
to  debt  the  excess  of  life  insurance  of  the  deceased  husband,  and  they  re- 
fused fully  to  answer  interrogatories  filed  under  §  4049,  et  seq.,  Code  1907,  a 
decree  pro  confesso  was  authorized  by  §  4055,  Code  1907,  as  for  failure  to. 
answer. 

5.  Appeal  and  Error;  Record. — ^The  objection  that  a  widow  was  not  al- 
lowed to  appeal  from  a  judgment  under  the  provisions  of  §  2879,  Code  1907,^ 
as  amended  by  Acts  1915,  p.  715,  was  not  reviewable  where  no  order  or  de-. 
cree  of  the  court  below  concerning  such  appeal  appeared  in  the  record. 
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Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  the  Cunningham  Hardware  Company  and  others 
against  Mary  E.  Kimball  and  others.  From  decree  for  complain- 
ants, respondents  appeal.    Affirmed. 

By  the  bill,  complainants,  creditors  of  the  estate  of  Lee  E. 
Kimball,  deceased  (parties  respondent  being  Mary  E.  Kimball, 
widow  of  said  deceased,  and  L.  R.  Kimball,  administrator  of  said 
estate) ,  seek  to  subject  the  proceeds  of  certain  insurance  policies 
on  the  life  of  said  Lee  E.  Kimball. 

The  bill  alleges  that  Lee  E.  Kimball  died  intestate  on  August 
12,  1912 ;  that  his  estate  was  insolvent,  the  indebtedness  being  in 
excess  of  $27,000,  and  assets  less  than  $10,000 ;  that  said  Kimball 
carried  insurance  payable  to  his  wife  in  the  sum  of  $55,000,  all  of 
which  was  collected  and  appropriated  to  her  own  benefit;  that 
Kimball  was  insolvent  at  the  time  of  his  death,  and  that  his  estate 
is  wholly  insolvent  unless  the  proceeds  of  the  insurance  policies 
payable  to  his  wife  be  held  subject  to  the  payment  of  his  debts ; 
that  complainants  are  creditors  of  said  estate,  and  their  claims 
were  properly  filed  in  the  probate  court. 

It  is  further  alleged  that  the  insurance  on  the  life  of  deceased 
was  evidenced  by  several  policies,  each  of  which  contained  a  stip- 
ulation whereby  the  company  undertook  and  bound  itself  to  pay 
certain  amounts  to  the  insured,  personally,  at  his  option,  at  the 
expiration  of  a  given  number  of  years  after  issuance  of  the  pol- 
icy ;  that  by  the  terms  of  the  policy  such  pajnnents  were  to  be  in 
commutation  or  satisfaction  of  the  contract  of  insurance,  and 
that  the  premiums  on  the  policies  were  paid  by  said  Lee  Kimball 
during  his  lifetime ;  that  the  stipulation  in  the  policies  by  which 
the  insured  was  to  receive  certain  payments  at  the  expiration  of 
given  periods  was  the  reservation  to  him  of  such  a  benefit  as 
would  render  the  transaction  fraudulent  as  to  his  creditors,  and 
subject  to  the  payment  of  his  debts  that  portion  of  the  proceeds 
of  the  policies  not  exempt  to  the  widow. 

It  is  further  averred  in  paragraph  6^^  of  the  amended  bill 
that  the  annual  premiums  on  all  of  said  insurance  policies  largely 
exceeded  the  sum  of  $750  per  annum ;  that  the  amount  of  insur- 
ance on  the  insured  which  an  annual  premium  of  $750  would 
purchase  as  an  ordinary  life  policy  in  a  standard  company  would 
not  exceed  $30,000,  and  therefore  that  a  large  amount  of  said 
insurance,  to  wit,  the  sum  of  $25,000,  did  not  fall  within  the 
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exemption  allowed  by  section  4502  of  the  Code  and  was  subject 
to  the  payment  of  the  debts  of  the  deceased. 

It  is  further  alleged  in  the  amended  bill  that  Mary  E.  Kim- 
ball, the  widow,  is  entitled  to  a  portion  of  the  proceeds  of  said 
insurance  policies  as  exempt  to  her,  under  section  4502  of  the 
Code,  but  that  the  utmost  amount  which  she  could  lawfully  claim 
as  so  exempt  would  not  exceed  $30,000. 

The  bill  further  shows  that  L.  R.  Kimball,  administrator  of 
the  estate  of  Kee  Kimball,  had  filed  in  the  probate  court  of  Mobile 
county  on  November  19,  1913,  a  report  in  which  he  alleges  that 
the  estate  is  insolvent ;  and  it  appears  from  said  report  that  the 
administrator  makes  no  claims  against  the  said  Mary  Kimball  for 
any  portion  of  the  proceeds  of  said  insurance  policies. 

Complainants  pray  that  the  court  fix  the  amount  of  the  pro- 
ceeds of  the  insurance  policy  which  is  exempt  to  the  said  widow 
and  the  amount  not  exempt,  and  decree  that  so  much  of  the  sur- 
plus, over  and  above  such  exemption,  as  may  be  necessary  to  pay 
the  valid  debts  of  the  estate  of  deceased,  be  declared  an  asset 
of  the  estate ;  and  that  the  said  Mary  E.  Kimball  hold  such  por- 
tion of  the  proceeds  of  the  policies  in  trust  for  the  creditors  of 
said  estate,  and  be  required  to  pay  over  to  the  administrator  so 
much  of  the  surplus  as  may  be  necessary  to  cover  the  indebted- 
ness, taking  into  account  the  amount  of  money  now  in  the  hands 
of  the  administrator.  It  is  further  prayed  ttiat  the  administra- 
tion be  removed  into  the  chancery  court. 

A  demurrer  to  the  bill  as  amended  was  overruled,  and  a  final 
decree  rendered,  granting  to  complainants  the  relief  prayed  in 
the  bill,  and  ordering  the  removal  of  the  administration  of  the 
estate  into  the  chancery  court,  and  a  reference  to  ascertain  who 
were  the  creditors  and  the  amount  of  the  indebtedness  of  each. 

Decree  pro  confesso  was  rendered  by  the  chancery  court 
against  each  of  the  respondents  because  of  their  failure  and  re- 
fusal to  fully  answer  the  interrogatories  propounded  under  the 
statute  by  complainants.  Evidence  in  the  cause  was  also  taken 
by  complainants,  and  photographic  copies  of  the  policies  of  in- 
surance were  made  part  of  the  record.  It  appears  from  the 
record  that,  during  the  pendency  of  the  proceedings  in  the  chan- 
cery court,  respondent  L.  R.  Kimball,  as  administrator,  filed  in 
the  probate  court  his  resignation.  No  relief  is  asked  or  granted 
in  the  decree  as  against  said  administrator,  except  that  neces- 
sary to  the  removal  of  the  administration  to  the  chancery  court. 
From  the  said  final  decree  the  respondents  prosecute  this  appeal. 
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Frederick  G.  Bromberg,  for  appellant.  Inge  &  McLeod, 
and  Harry  T.  Smith  &  Capfey,  for  appellee. 

GARDNER,  J. — ^The  original  bill  in  this  cause  has  recently 
been  under  review  by  this  court. — KimbaU  v.  Cunningham  Hard- 
ware Co.,  192  Ala.  223,  68  South.  309.  The  majority  opinion, 
written  by  Mr.  Justice  Mayfibld,  reviews  the  cases  of  Tomp- 
kins V.  Levy,  87  Ala.  263,  6  South.  346,  13  Am.  St.  Rep.  31,  and 
Feam  v.  Ward,  80  Ala.  555,  2  South.  114,  and  also  section  4502 
of  the  Code  of  1907,  quoted  in  the  opinion,  which  also  contains 
extracts  from  some  of  our  cases  discussing  the  objects  and  poli- 
cies of  said  section  and  its  progenitors. 

The  amended  bill,  after  averring  in  substance  what  was  al- 
leged in  the  original  bill  in  regard  to  the  provisions  in  the  poli- 
cies involving  reservations  for  the  benefit  of  the  insured  being 
contracts  to  pay  the  insured,  personally,  at  his  option,  stated 
sums  of  money  on  the  expiration  of  a  given  number  of  years, 
■alleges  also  that  the  said  pajnnents  were  to  be,  by  the  terms  of 
the  policies,  in  commutation  or  satisfaction  of  the  contracts  of 
insurance. 

The  amended  bill  then  further  alleges  that  the  annual  pre- 
miums on  these  policies  largely  exceeded  the  sum  of  $750  per 
annum,  and  that  the  amount  of  insurance  on  the  life  of  the 
insured  which  an  sftinual  premium  of  $750  would  purchase,  as  an 
•ordinary  life  policy  in  a  standard  life  insurance  company,  would 
not  exceed  $30,000,  and  therefore  that  a  large  amount  of  said 
insurance,  to  wit,  the  sum  of  $25,000,  did  not  fall  within  the 
'exception  allowed  by  Code,  §  4502,  and  so  was  subject  to  the 
pasnnent  of  the  debts  of  the  deceased. 

In  Kimball  v,  Cunningham  Hardware  Company,  supra,  the 
opinion  of  the  majority  concludes  as  follows :  "If  the  whole  or 
any  part  of  the  proceeds  of  this  policy  should  appear  not  to  be 
within  the  exemption  statute,  then  probably  the  whole,  or  the 
part  not  exempt,  could  be  reached  by  the  creditors,  as  was  done 
in  the  cases  of  Feam  v.  Ward,  and  Tompkins  v.  Levy,  supra; 
but  we  decline  to  now  intimate  a  decision  on  this  question." 

The  court  at  that  time  declined  to  commit  itself  to  the  propo- 
sition that  that  part  of  the  proceeds  of  these  policies  not  within 
the  exemption  statute  could  be  reached  by  these  creditors,  for  the 
reason  that  there  was  nothing  in  the  bill  to  indicate  that  such  a 
situation  was  presented  or  would  be  presented. 
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(1)  The  question  is  now  squarely  presented;  and  upon  due* 
consideration  we  are  of  the  opinion  that  the  concluding  para- 
graph of  the  majority  opinion  on  former  appeal  clearly  states 
the  law.  The  opinion  sufficiently  reviews  section  4502  of  the 
Code  and  the  authorities  in  this  state  touching  the  same.  Dis- 
cussion of  the  question  here  would  result  largely  in  repetition,  and 
we  content  ourselves  with  the  conclusion  that  the  proceeds  of 
these  policies,  in  excess  of  the  sum  exempted  by  statute,  are, 
under  the  allegations  of  the  bill  as  amended,  subject  to  the  pay- 
ment of  the  debts  of  deceased,  and  that  the  demurrer  to  the  bill 
as  amended  was  properly  overruled. 

The  bill  shows  that  the  policies  were  payable  to  respondent 
Mary  E.  Kimball,  and  that  she  therefore  had  a  clear  legal  title, 
a  prima  facie  legal  right,  to  the  proceeds  thereof,  and  that  the 
administrator  makes  no  claim  to  the  same.  Indeed,  it  may  be 
questioned  that  the  administrator  could  maintain  such  a  bill. — 
Davis  V.  Swanson,  54  Ala.  277,  25  Am.  Rep.  678;  McClarin  v. 
Anderson,  109  Ala.  571,  19  South.  982 ;  Davis  v.  StovaU,  185  Ala. 
173,  64  South.  586. 

(2)  On  the  question  of  jurisdiction  there  was  no  division  of 
opinion,  as  we  think  appears  in  the  report  of  the  case  on  former 
appeal.  "So  far  as  the  question  of  jurisdiction  is  concerned,  the 
bill  is  properly  filed." — Kimball  v.  Cunningham  Hardware  Co., 
supra. 

(3)  Removal  of  the  administration  into  the  chancery  court 
was  also  sought,  and  to  that  end  the  administrator  was  made  a 
party  to  the  cause.  Much  stress  is  laid,  in  argument  of  counsel 
for  appellant,  upon  the  fact  that  it  appears  that  the  administrator 
had  filed  a  report  in  the  probate  court  alleging  the  insolvency 
of  the  estate,  and  that  therefore  the  estate  could  not  be  removed. 
It  is  the  generally  recognized  rule  that  a  court  of  equity,  having 
once  assumed  jurisdiction  of  a  cause  for  one  purpose,  will  retain 
the  same  and  proceed  to  dispose  of  the  entire  case.  No  action 
had  been  taken  in  the  probate  court  further  than  the  mere  filing 
of  the  report  by  the  administrator. 

If  complainants  are  successful  in  their  suit,  they  will  subject 
a  large  sum  of  money  to  the  payment  of  the  debts  of  the  deceased, 
and  their  success  will  render  the  estate  solvent.  If  the  insurance 
money  is  to  be  administered  in  the  chancery  court,  and  the  bal- 
ance of  the  estate  continues  to  be  administered  in  the  probate 
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court,  there  will  be  an  entirely  useless  and  unnecessary  splitting 
up  of  the  administration,  resulting  in  more  or  less  confusion. 

The  chancery  court  alone  could  grant  the  relief  sought  by  the 
complainants  in  this  suit.  The  administration  and  settlement  of 
an  estate  is  a  single,  continuous  proceeding,  as  declared  by  this 
court  in  Tygh  v.  Dolan,  95  Ala.  269,  10  South.  837,  in  the  follow- 
ing language:  "And  when  an  administration  is  removed  into 
the  chancery  court  for  any  purpose,  or  in  any  part,  it  is  there 
in  whole,  and  for  all  purposes.  There  can  be  no  splitting  up  of 
an  administration  any  more  than  any  other  cause  of  action ;  it  is 
one  proceeding  throughout,  in  a  sense,  and  the  court  having  para- 
mount jurisdiction  of  it  must  proceed  to  a  final  and  complete  set- 
tlement." 

Wq  are  of  the  opinion  that  the  bill  properly  sought  the  re- 
moval of  the  administration  of  the  estate  into  the  chancery  court. 
— Corr  V.  Shackelford,  68  Ala.  241 ;  Shackelford  v.  Bankhead,  72 
Ala.  476;  Hunley  v.  Hunley,  15  Ala.  91;  Moore  v.  Winston,  66 
Ala.  296;  Glenn  v.  BiUingslea,  64  Ala.  345. 

(4)  Complainants  propounded  certain  interrogatories  to  the 
respondents,  duly  verified  as  required  under  the  provisions  of 
section  4049,  Code  1907.  These  interrogatories  were  clearly 
filed  under  the  provisions  of  section  4049,  Code  1907,  as 
they  were  accompanied  by  the  affidavit  therein  provided 
for;  no  such  affidavit  being  required  under  section  3135. 
These  interrogatories  were  served  on  respondents,  or  their  coun- 
sel of  record,  on  July  26,  1915,  and  the  answers  thereto  filed  on 
September  27,  1915.  Complainants  insisted  that  the  interroga- 
tories were  not  fully  answered,  and  made  an  effort  to  have  the 
court  require  respondents  to  answer  orally.  This  motion  re- 
spondents met  by  the  certificate  of  a  physician  to  the  effect  that 
they  were  physically  unable  to  answer  orally.  No  offer  to  more 
fully  answer  the  interrogatories  by  amendment  of  their  former 
answer  or  otherwise  seems  to  have  been  made  by  respondents. 

Motion  was  made  before  the  court,  therefore,  for  decree  pro 
confesso  against  respondents  Mary  E.  Kimball  and  L.  R.  Kim- 
ball, the  administrator.  No  money  decree  was  prayed  as  against 
the  administrator  and  none  was  rendered ;  and  we  are  unable  to 
see  in  what  manner  he  could  have  been  injuriously  affected  by 
any  decree  rendered  in  this  cause,  as  it  appears  that  he  had  al- 
ready filed  in  the  probate  court  his  resignation  as  administrator. 
The  chancellor  concluded,  on  hearing  this  motion,  that  respond- 
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ents  had  failed  to  sufficiently  answer  several  important  inter- 
rogatories and  rendered  a  decree  pro  conf esso  against  them. 

A  review  of  the  interrogatories  and  the  answers  thereto  is 
unnecessary,  but  by  way  of  illustration  it  may  be  well  to  make 
reference  to  the  fifth  interrogatory  propounded  to  respondent 
Mary  Kimball,  which  inquired  the  amount  of  the  insurance  car- 
ried on  the  life  of  deceased  and  to  whom  it  was  payable.  To 
this  she  relied  that,  so  far  as  she  knew,  he  had  $52,000,  of  which 
$33,000  was  for  the  benefit  of  herself,  and  "$18,000  in  Mr. 
Tapia's  agency  of  Mobile."  The  interrogatory  precisely  asked 
to  whom  the  insurance  was  payable.  Respondent  stated  that 
the  $33,000  was  payable  to  herself,  but  declined  to  state  to  whom 
the  $18,000  was  payable.  This  testimony  was  obviously  mate- 
rial to  the  issues  of  the  case. 

The  ninth  interrogatory  was  practically  a  repetition  of  a 
portion  of  the  fifth,  and  was  as  follows:  "What  amount  of  in- 
surance upon  the  life  of  the  said  Lee  E.  Kimball  did  you  collect 
from  each  of  said  companies?"  to  which  she  replied:  "I  col- 
lected all  that  was  coming  to  me  by  the  policies,  as  stated  in  my 
answer  to  the  fifth  interrogatory." 

We  have  examined  the  record  with  the  utmost  care  and  are 
fully  convinced  that  the  chancellor  was  justified  in  rendering 
the  decree  pro  confesso,  as  authorized  by  section  4055,  Code 
1907.— Rosenau  v.  Powell,  173  Ala.  123,  55  South.  789. 

We  conclude  that  the  averments  of  the  bill  as  amended  were 
entirely  sufficient;  and  that,  the  decrees  pro  confesso  being 
properly  rendered,  the  final  decree  granting  the  appropriate  re- 
lief had  sufficient  support  for  its  rendition.  Out  of  abundance  of 
caution,  however,  complainants  offered  proof  in  support  of  the 
averments  of  the  bill,  which  proof,  we  conclude,  would  also  have 
justified  the  decree.  Our  conclusion  that  the  decrees  pro  confesso 
were  properly  rendered  and  therefore  form  a  sufficient  basis  for 
the  final  decree  renders  it  unnecessary  to  review  several  sugges- 
tions presented  as  to  the  evidence,  as  argued  by  counsel  for  ap- 
pellant. 

(5)  We  are  referred  by  brief  of  counsel  for  appellant  to  as- 
signments of  error  69  and  70.  The  record  fails  to  disclose  any 
such  numbered  assignments,  nor  any  assignments,  so  far  as  we 
are  able  to  discover,  having  relation  to  the  matter  argued  in 
brief  under  this  heading.  Counsel  argued  to  the  effect  that 
appellant  Mary  E.  Kimball  is  entitled  to  an  appeal,  and  also  to  a 
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supersedeas  of  the  decree,  upon  giving  security  for  the  costs  and 
making  affidavit  as  provided  under  section  2879,  Code  1907,  as 
amended. — Acts  1915,  p.  715.  Even  if  such  matter  could  be 
reviewed  in  this  manner,  we  have  no  order  or  decree  of  the  court 
below,  concerning  it,  in  this  record,  and  there  is  therefore  noth- 
ing before  us  calling  for  a  discussion  or  decision  of  the  question. 
Moreover,  it  is  not  insisted  that  any  effort  has  been  made  to  en- 
force the  decree  pending  the  appeal. 

We  have  here  treated  the  meritorious  questions  presented  by 
this  record,  and  discover  nothing  calling  for  a  reversal  of  this 
cause.    The  decree  of  the  chancery  court  is  therefore  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Walker,  Superintendent,  v.  J.  B.  McCraiy  Co. 

Assumpsit. 

(Decided  July  6,  1916.    Rehearing  denied  December  80,  1916. 
73  South.  842.) 

Banks  and  Banking;  Statutory  Receiyer;  Set  Off;  Interest  Bearing 
Certificate. — A  party  defending  an  action  on  a  note  by  the  superintendent 
of  banks  as  statutory  receiver,  was  not  entitled  to  set  off  against  the  de- 
mand sued  on,  the  amount  due  from  the  insolvent  bank  to  him  represented  by 
an  interest  bearing  certificate,  since,  having  stipulated  for  interest,  his  claim 
was  subject  to  the  preferred  claim  of  depositors  who  had  not  stipulated  for 
interest,  and  such  procedure  would  allow  a  non  preferred  creditor  to  secure 
his  non  preferred  debt,  which  would  otherwise  diminish  the  fund  from  which 
preferred  creditors  would  be  paid.    (§  250,  Constitution  1901.) 

Appeal  from  Geneva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Assumpsit  by  A.  E.  Walker  as  superintendent  of  banks, 
against  J.  B.  McCrary  Company  on  a  note,  to  which  defendant 
offered  to  set  off  an  interest-bearing  certificate  issued  by  the 
insolvent  bank.  Judgment  for  defendant  and  plaintiffs  appeals. 
Reversed  and  remanded. 

Page,  McMillan  &  Brooks,  for  appellant.  W.  O.  Mulky» 
for  appellee. 
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McGLELIiAN,  J. — The  question  propounded  by  this  appeal  is 
this:  Whether,  in  an  action  by  the  statutory  receiver  of  an 
insolvent  bank,  on  a  note  payable  to  the  bank,  the  defendant  may 
set  off  against  the  demand  sued  on  the  amount  due  from  the  bank 
to  the  defendant  represented  by  an  interest-bearing  certificate 
issued  by  the  bank  to  the  defendant.  The  response  to  the  inquiry 
depends  upon  the  construction  and  the  effect  to  be  given  section 
250  of  the  Constitution.  That  section  is  as  follows :  "Holders 
of  bank  notes,  and  depositors  who  have  not  stipulated  for  inter- 
est, shall,  for  such  notes  and  deposits,  be  entitled  in  case  of  in- 
solvency, to  preference  of  payment  over  all  other  creditors :  Pro- 
vided, this  section  shall  apply  to  all  banks,  whether  incorporated 
or  not." 

In  Taylor  v.  Hutchinson,  145  Ala.  202,  208,  40  South.  108,  it 
was  affirmed  with  obvious  correctness  that  the  manifest  intent 
of  the  section  was  to  create  a  preference  in  favor  of  depositors 
who  had  not  stipulated  for  interest;  thus  relegating  to  a  sec- 
ondary class  all  other  creditors  of  the  insolvent  bank.  And  in 
further  sound  declaration  of  the  section's  clear  effect  it  was  re- 
marked, by  way  of  argument,  that  the  provisions  of  the  section 
had  "doubtless  become  a  basis  of  credit  of  banks  and  to  which 
depositors  have  looked  as  their  protection  in  case  of  insolvency." 
The  status  upon  which  the  provisions  of  the  section  visit  their 
conclusive,  self -executing  effect  (Taylor  v.  Hutchinson,  supra) 
are  established  by  the  relation  assumed  before  insolvency  by 
the  bank,  on  the  one  hand,  and,  on  the  other  hand,  the  depositors 
not  stipulating  for  interest,  or  the  holder  of  the  bank's  note  or 
the  depositors  who  have  stipulated  for  interest.  The  section 
creates  two  classes  of  creditors  and  ordains  a  preference  in  re- 
spect of  the  payment  of  the  demands  of  one  class  over  the  other 
class.  The  preferred  class  is  constituted  of  those  who  have  not 
stipulated  for  interest.  Those  of  this  class  have  established  for 
them  a  superior,  a  first  right  to  have  their  demands  against  the 
insolvent  institution  satisfied  out  of  its  assets.  Those  of  the  class 
who  have  stipulated  for  interest  are  denied  the  right  to  have 
their  demand  which  is  predicated  of  an  interest-bearing  deposit 
paid  in  whole  or  in  part  until  the  demands  of  the  creditors  of  the 
preferred  class  are  satisfied.  The  effect  of  the  organic  law 
enters  into,  affects,  and  governs  as  to  rights  as  well  as  otherwise 
every  deposit  in  a  bank  in  this  state,  whether  the  deposit  is  ac- 
companied by  a  stipulation  for  interest  or  not.    Its  operation  is 
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effective  when  the  deposit  is  made ;  and,  if  the  character  of  the 
deposit,  with  respect  to  interest,  is  not  changed  in  good  faith 
by  the  bank  and  the  depositor  before  insolvency  intervenes,  the 
status  remains  fixed  and  controls  absolutely  the  subsequent  ad- 
ministration of  the  insolvent  estate.  It  necessarily  results  from 
this  effect  of  the  provisions  of  the  Constitution  that  (except  in 
the  very  rare  cases  where  the  depositor  stipulating  for  interest 
at  the  same  moment  becomes  a  debtor  of  the  bank  through  a  loan 
by  the  bank  to  the  depositor  so  stipulating)  the  depositor  stipu- 
lating for  interest  agrees  that,  in  the  event  of  insolvency,  the 
satisfaction  of  his  demand  will  await  the  full  satisfaction  of  the 
demands  of  the  depositors  who  have  not  stipulated  for  interest. 
Like  considerations  lead  to  the  further  result,  remarked  in  Taylor 
V.  Hutchinson,  that  depositors  who,  not  contracting  for  interest 
on  their  deposits,  have,  when  making  their  deposits,  rightfully 
looked  to  the  provisions  of  the  section  "as  their  protection  in  case 
of  insolvency.*'  In  these  circumstances  of  established  contrac- 
tual rights  and  interrelated  obligations,  can  the  borrower  be 
allowed  to  discharge,  in  whole  or  in  part,  his  indebtedness  to  the 
bank  with  the  amount  of  his  interest-bearing  deposit,  without 
infracting  the  rule  of  preference  established  by  the  Constitu- 
tion and  thus  elemental  of  the  contracts  made  by  the  depositors 
of  both  classes?  If  the  indebtedness  to  the  defendant,  repre- 
sented by  the  certificate  of  interest-bearing  deposit,  may  be  set 
off  against  the  demand  sued  on,  then  the  statutory  receiver  in 
administering  the  trust  would  be  well  within  his  rights  and 
duties  if  he  and  the  borrower,  who  was  also  a  depositor  stipulat- 
ing for  interest,  by  consent  effected  the  same  result,  namely,  the 
payment  of  the  borrower's  indebtedness  with  the  demand  of  the 
borrower  against  the  bank  created  by  the  interest-bearing  de- 
posit; and  if  the  statutory  receiver  and  the  debtor  of  the  bank 
could  so  agree,  it  is  clear  that  on  a  settlement  of  the  statutory 
receiver's  accounts  he  could  not  be  justly  otherwise  held  to  an 
account  with  respect  to  the  items  involved  and  thus  mutually 
adjusted.  In  our  opinion  such  a  process  and  result  would  violate 
the  rule  of  preference  established  by  the  Constitution,  by  permit- 
ting a  non-preferred  demand  to  be  used  to  discharge  a  demand 
that  if  paid  in  money  would  afford  funds  with  which  to  discharge 
the  demands  of  preferred  creditors ;  or,  to  state  it  otherwise,  the 
result  would  be  to  allow  a  non-preferred  creditor  to  collect  or  to 
secure  the  partial  or  total  payment  of  his  nonpreferred  debt  by 
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setting  off  his  debt  to  the  insolvent  bank,  which,  if  he  paid  it  as 
he  engaged,  would  enhance  the  fund  from  which  creditors  pre- 
ferred over  him  are  entitled,  under  the  Constitution,  to  be  paid. 
The  inevitable  effect  of  section  250  of  the  Constitution  is  to  for- 
bid translation  of  a  creditor  from  the  nonpreferred  into  the  pre- 
ferred class;  to  inhibit  the  payment  of  a  nonpreferred  demand 
by  setting  it  off  against  a  demand  that  would,  if  paid  or  collected, 
furnish  means  or  contribute  to  a  fund  to  satisfy  creditors  of  the 
preferred  class. 

The  appellee  has  cited  the  case  of  State  v.  Brobston,  94  Ga. 
95,  21  S.  E.  146,  47  Am.  St.  Rep.  138,  as  opposed  to  the  conclusion 
above  announced.  That  decision  is  without  application.  There 
the  state  of  Georgia  sought,  by  intervention,  to  assert  its  supe- 
rior lien  on  the  assets  of  the  insolvent  bank;  the  court  holding 
that  the  right  or  lien  of  the  state  was  effective  upon  the  assets 
only,  and  that  the  assets  of  the  insolvent  institution  compre- 
hended the  balances  between  the  bank  and  its  creditors,  thus 
affirming  the  right  of  set-off  usually  recognized  and  enforced 
between  persons  having  mutual  demands.  But  under  section 
250  of  our  Constitution  the  inquiry  is  one  of  contractually  ac- 
cepted preference  or  nonpreference  among  creditors  of  the  insti- 
tution in  the  event  of  its  insolvency,  and  not,  as  in  the  Georgia 
case,  as  inquiry  determinable  by  the  ascertainment  of  what  are 
the  assets  of  an  insolvent  bank. 

The  trial  court  gave  effect  in  its  rulings  on  the  pleadings  to  a 
different  conclusion.  The  judgment  is,  hence,  grounded  in  error. 
It  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield,  Somerville,  Gardner,  and 
Thomas,  JJ.,  concur.    Sayre,  J.,  not  sitting. 
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Compton,  et  al.  v.  Collins,  et  al. 

Bill  for  an  Accounting  and  Cancellation. 

(Decided  November  23»  1916.    Rehearing  denied  December  16»  1916. 
73  South.  884.) 

1.  Account;  Report  of  Register;  Restating. — On  a  bill  for  accounting, the 
chancellor  had  a  right  to  restate  the  account  in  his  own  way,  in  order  to 
arrive  at  a  correct  conclusion,  notwithstanding  a  statement  of  the  account 
by  the  register. 

2.  Appeal  and  Error;  Review;  Exceptions. — ^Where  both  parties  in  argu- 
ment on  exceptions  to  the  register's  report,  stated  that  the  items  in  the 
report  were  substantially  correct,  and  there  was  no  specific  adjudication  of 
the  exceptions  to  the  register's  report,  the  appellate  court  will  not  consider 
assignments  of  error  made  by  respondent  relating  back  to  exceptions  to.tiie 
register's  conclusion  of  facts,  the.  decree  being  favorable  to  the  respondent, 
nor  to  objections  by  complainant  to  their  consideration,  since  the  court  will 
review  only  such  questions  as  have  been  contested  in  the  court  below;  but, 
where  the  chancellor  restated  the  account,  and  substantially  dispensed  with 
the  register's  report,  it  devolves  upon  the  appellate  court  to  consider  objec- 
tions to  the  chancellor's  statement  of  the  account  not  previously  considered 
by  the  court. 

3.  Usury;  Subsequent  Transactions;  Effect. — On  a  bill  for  an  accounting, 
etc.,  the  original  taint  of  usury  attaching  to  an  entire  store  account,  at- 
tached also  to  all  the  consecutive  obligations  growing  out  of  the  original 
transaction. 

4.  Same;  Renewal. — ^Where  respondent  knew  that  complainant's  debt 
was  usurious,  and  where  nothing  was  said  of  usury,  and  it  was  not  eradicat- 
ed from  the  account,  the  mere  renewal  of  the  debt  did  not  purge  it  of  usury. 

6.  Mortgages;  Construction;  Attorney's  Fee. — A  provision  in  a  mortgage 
that  if  it  became  necessary  to  employ  an  attorney  to  foreclose  it,  the  mort- 
gagor would  pay  such  reasonable  attorney's  fee,  and  costs  and  expenses,  as 
should  be  incurred  by  the  mortgagee,  did  not  secure  the  payment  of  a  fee 
for  unnecessary  services,  or  services  necessitated  by  the  sole  or  contributing 
wrong  of  the  mortgagee,  being  intended  as  an  indemnity  against  any  neces- 
sity for  employing  an  attorney  to  foreclose. 

6.  Payment;  Application;  Interest. — Where  the  mortgage  secured  both 
interest  bearing  and  non  interest  bearing  items  of  the  account,  and  a  non 
interest  bearing  store  account  for  the  year  1904,  had  no  other  security,  the 
proceeds  of  crops  turned  over  by  the  mortgagor  in  1904,  were  properly  ap- 
plied pro  rata  between  the  interest  and  non  interest  bearing  sides  of  the 
account;  the  rule  that  if  neither  the  debtor  nor  the  creditor  expresses  any 
election  as  to  the  application  of  payment  when  made,  the  presumption  is 
that  they  are  applied  most  beneficially  to  the  creditor,  not  applying. 

7.  Same;  Crop  Mortgage. — ^Where  it  appeared  that  for  the  store  accounts 
of  two  certain  years  the  respondents  had  the  security  of  crop  mortgages  in 
addition  to  the  security  of  the  land  mortgage,  the  crop  payments  for  those 
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years  were  properly  applied  to  the  debts  secured  by  the  crop  mortgages 
upon  the  principle  that  the  proceeds  of  mortgaged  property  must  be  applied 
to  the  debts  secured,  in  the  absence  of  a  different  agreement. 

8.  Same;  Order  of  Maturity. — ^Where  the  mortgage  upon  land  secured 
both  interest  and  non  interest  bearing  items  of  the  mortgagee's  account 
against  the  mortgagor,  the  amount  realized  from  the  sale  of  the  land  should 
be  appropriated  to  the  payment  of  the  oldest  items. 

Appeal  from  Marengo  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  Hattie  A.  Collins  and  others,  against  James  F.  Comp- 
ton  and  others,  for  an  accounting  and  cancellation.  Decree  for 
complainants  and  respondents  appeal.    Reversed  and  remanded. 

Pettus,  Fuller  &  Lapsley,  Ben  F.  Elmore,  and  Henry 
McDaniel,  for  appellant.    George  Pegram,  for  appellee. 

SAYRE,  J. — ^This  case  involves  an  accounting  between  the  as- 
signee of  a  mortgage  and  the  heirs  and  personal  representative 
of  a  deceased  mortgagor.  A  statement  of  the  leading  facts  has 
appeared  in  the  report  of  a  former  appeal. — Compton  v,  Collins, 
190  Ala.  499,  67  South.  395.  After  the  cause  had  been  returned 
to  the  chancery  court  the  parties  entered  into  an  agreement  by 
the  terms  of  which  the  chancellor  was  authorized  to  make  a  de- 
cree directing  a  reference  and  "that  at  the  holding  of  said  refer- 
ence said  register  shall  be  governed  by  the  opinion  and  decree  of 
this  court  rendered  in  this  cause  in  January,  1914,  as  modified 
and  corrected  by  the  opinion  and  decree  of  the  Supreme  Court 
of  Alabama,"  and,  on  June  22,  1915,  a  decree  was  rendered  with 
direction  to  the  register  substantially  in  the  language  of  the 
agreement.  October  6,  1915,  defendants  filed  their  statement  of 
the  account  showing  a  balance  in  their  favor  on  January  1,  1910 
(the  date,  approximately,  on  which  the  bill  in  this  cause  was 
filed),  of  $8,062.54.  Ten  days  later  defendants  filed  another 
statement  of  the  account  showing  a  balance  in  their  favor  as  of 
January  1,  1910,  of  $6,938.96,  to  which  they  added  $3,261.04  for 
interest  from  the  filing  of  the  bill  to  the  date  of  the  filing  of  said 
second  statement,  and  showing  thus  a  total  indebtedness  of  $10,- 
200.  In  this  second  statement  they  claimed  also  an  attorney's 
fee  for  services  rendered  by  their  attorney  in  this  cause.  On 
October  6,  1915,  complainants  also  filed  their  statement  of  the 
account  between  themselves  and  defendants,  conceding  a  balance 
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of  $2,540.49  due  to  defendants  as  of  January  1, 1910.  The  regis- 
ter held  the  reference  as  ordered,  following  the  direction  of  the 
decree,  as  he  was  advised,  and  on  November  10, 1915,  he  reported 
a  balance  due  from  complainants  to  defendants  on  January  1, 
1910,  of  $2,286.29.  Both  parties  excepted,  complainants  filing 
a  second  statement  of  account  in  which  they  conceded  a  balance 
of  $2,740.59  due  to  defendants  as  of  January  1,  1910.  On  Janu- 
ary 24, 1916,  the  chancellor,  restating  the  entire  account,  but  fol- 
lowing the  opinion  and  decree  of  this  court  on  former  appeal  in 
respect  of  those  items  therein  considered  and  determined,  reached 
the  conclusion  that  on  January  1,  1910,  complainants  owed  de- 
fendants the  sum  of  $2,099,  which  sum  was  the  balance  due  on 
the  store  account  of  C.  W.  Collins,  deceased,  with  Meyer  Bros., 
and  decreed  a  foreclosure  unless  complainants  should  redeem 
within  ten  days.  Following  the  former  opinion  of  this  court  the 
chancellor  held  that  this  balance  bore  no  interest,  for  the  reason 
that  this  balance  was  left  over  from  the  store  account  the  whole 
of  which  was  infected  with  usury. 

(1)  Of  the  chancellor's  right  to  restate  the  account  in  his 
own  way  in  order  to  arrive  at  a  correct  conclusion  there  can  be  no 
doubt  (Curtis  v.  Curtis,  180  Ala.  70,  60  South.  165) ;  and  if,  after 
giving  due  weight  to  the  register's  report  (Pollard  v.  American 
Freehold  Land  Mtg.  Co.,  139  Ala.  183,  35  South.  767),  it  ap- 
pears that  a  correct  result  was  reached,  the  decree  will  be  af- 
firmed of  course. 

(2)  Defendant's  reserved  numerous  exceptions  to  the  regis- 
ter's report  and  have  made  numerous  assignments  of  error  on 
this  appeal.  Complainants  (appellees),  on  the  other  hand,  sug- 
gest that  most  of  the  assignments  of  error  should  not  be  con- 
sidered, for  the  reason  that  the  exceptions  on  which  they  are 
based  do  not  fairly  observe  the  rule  of  chancery  practice  (Code, 
vol.  2,  p.  1556,  rule  93)  which  requires  that  at  the  foot  of  each 
exception  to  conclusions  of  fact  drawn  by  the  register  the  evi- 
dence or  parts  of  evidence  relied  on  in  support  of  the  exception 
shall  be  noted,  with  such  designation  and  marks  of  reference  as 
to  direct  the  attention  of  the  court  to  the  same,  citing  Woodruff 
V.  Smith,  127  Ala.  65,  28  South.  736.  It  appears,  however,  that 
neither  defendants'  assignments  of  error,  so  far  as  they  rleate 
back  to  exceptions  to  the  register's  conclusions  of  fact,  nor  com- 
plainants' objection  to  their  consideration,  need  further  engage 
the  court's  attention ;  this  for  the  reason  that,  while  the  chancel- 
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lor  was  at  pains  to  explain  every  process  by  which  the  decree  for 
a  sum  certain  in  favor  of  defendants  was  reached,  there  was  no 
specific  adjudication  of  the  several  exceptions  to  the  register's 
report,  and,  moreover,  the  chancellor  states  in  his  opinion,  filed 
with  the  decree,  that :  "Both  parties  in  argument  on  the  excep- 
tions state  the  items  contained  in  the  register's  report  are  sub- 
stantially correct  [the  chancellor  found  some  trifling  errors], 
and  the  questions  involved  are,  which  are  interest-bearing  items 
and  how  pajnnents  should  be  applied." 

This  court  will  consider  in  the  way  of  review  only  such  ques- 
tions as  have  been  contested  in  the  court  below,  and  this  state- 
ment, along  with  the  facts  to  which  we  have  referred  as  shown 
by  the  record,  will  suffice  to  dispose  of  a  number  of  the  issues 
counsel  for  defendants  (appellants)  seek  to  raise  by  their  brief, 
including  among  the  rest,  all  those  questions  of  fact  disposed  of 
by  this  court  after  mature  deliberation  on  the  former  appeal; 
but,  since  the  chancellor  undertook  to  restate  the  account  and 
to  restate  it  not  in  accordance  with  the  theory  of  either  party, 
thus  substantially  dispensing  with  the  register's  report,  it  de- 
volves upon  us  to  consider  such  objections  to  the  chancellor's 
statement  of  the  account  and  his  decree  in  accordance  therewith 
as  have  not  heretofore  been  under  consideration  in  this  court; 
for  otherwise  defendants  would  be  deprived  of  the  right  of  re- 
view as  to  conclusions  which  they  have  had  no  opportunity  to  con- 
trovert in  the  court  below. 

(3)  On  the  former  appeal  the  entire  store  account  was  de- 
nounced as  affected  by  an  agreement  for  usury.  This  view  of 
that  account  has  strong  support  in  the  evidence  which  goes  to 
show  mutuality  of  consent  that  usury  should  be  charged,  while 
defendants  (appellants)  concede  that  quite  a  number  of  items 
in  the  account  upon  which  payments  were  made  from  time  to 
time  were  actually  charged  at  a  price  to  produce  an  usurious  rate 
of  interest.  The  original  taint  attached  to  the  whole  family  of 
consecutive  obligations  growing  out  of  the  original  transaction. 
— Webb  on  Usury,  §  308.  Our  judgment  therefore  is  that  the 
question  of  usury  in  the  store  account  need  not  be  further  agi- 
tated. 

(4)  This  court  has  heretofore  decided  on  what  seems  now 
to  be  most  clear  evidential  grounds  and  on  good  authority 
(Meyer  Bros.  v.  Cook,  85  Ala.  417,  5  South.  147)  that  the  appel- 
lant was  not  a  bona  fide  purchaser  of  the  indebtedness  of  Collins 
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to  Meyer  Bros,  and  the  security  for  that  debt.  We  still  think  that 
it  would  have  been  impossible,  humanly  speaking,  that  Compton 
should  not  know  the  true  state  of  the  account  as  to  usury,  and 
our  sense  of  security  in  this  conclusion  is  not  at  all  disturbed  by 
the  fact  that  Compton  and  Collins  may  have  gone  over  the  ac- 
count together ;  that  Collins  said  the  balance  shown  by  the  state- 
ment submitted  to  him  was  correct;  that  he  was  willing  for 
Compton  to  purchase  the  same ;  and  that  he  requested  an  exten- 
sion which  was  granted.  If  Compton  knew — and  we  think  he 
did — ^that  the  debt  was  usurious,  he  could  not  have  been  misled. 
Nothing  was  said  of  usury,  nor  was  the  usurious  excess  of  inter- 
est eradicated  from  the  account.  The  mere  renewal  of  the  debt 
under  these  circumstances  did  not  purge  it  of  its  usurious  taint. 
— Jones  V.  Jackson,  14  Ala.  186. 

(5)  The  next  difference  between  the  parties  on  this  appeal 
arises  out  of  appellants'  (defendants')  claim  of  a  fee  for  the 
services  rendered  by  his  attorneys  in  the  defense  of  his  suit. 
An  allowance  on  this  account  has  been  claimed  by  defendants 
from  the  beginning  of  this  suit ;  but  the  question  of  its  allowance 
in  the  circumstances  of  this  case  has  not  been  heretofore  con- 
sidered by  this  court.  The  mortgage  executed  by  complainants' 
decedent  and  assigned  by  Meyer  Bros,  to  defendants  provided: 
"That,  if  it  shall  become  necessary  to  employ  an  attorney  to  fore- 
close this  mortgage,  or  collect  any  part  of  the  debt  herein  se- 
cured, we  will  pay  such  reasonable  attorney's  fee  and  all  other 
lawful  and  proper  costs  and  expenses  that  may  be  incurred  by 
the  party  of  the  second  part  [mortgagees]  in  that  behalf,  and 
this  mortgage  shall  stand  as  security  for  the  same.'' 

When  filing  their  bill  in  this  cause  complainants,  protesting 
that  they  were  able,  ready,  and  willing  to  pay  any  sum  justly  due 
to  defendants,  complained  that  defendants,  who  had  advertised  a 
foreclosure  by  sale  under  the  power  contained  in  the  mortgage, 
were  abusing  the  power  for  that  they  were  claiming  a  debt 
against  complainants  that  had  been  swollen  by  usurious  and 
various  other  improper  and  unjust  charges,  and  the  event  has 
justified  this  charge.  The  quoted  stipulation  of  the  mortgage 
was  intended  to  indemnify  defendants  against  any  necessity  for 
employing  an  attorney  to  foreclose;  but  it  was  not  intended  to 
secure  the  pajmient  of  a  fee  for  unnecessary  services,  or  services 
the  necessity  for  which  might  be  brought  on  by  the  sole  or  con- 
tributing wrong  of  defendants,  however  extensive  or  laborious 
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such  services  may  be. — Soles  v.  Sheppard,  99  111.  616.  Of  the 
case  of  Sturgis  Nat  Bk.  v.  Smith,  9  Tex.  Civ.  App.  540,  30  S.  W. 
648,  cited  by  appellants,  it  may  be  noted  that  the  creditor  brought 
the  suit,  whereas  here  the  debtor  has  filed  the  bill  to  get  relief 
from  an  unjust  and  oppressive  use  of  the  mortgage ;  but  if  this 
circumstance  be  not  considered  to  differentiate  satisfactorilj'  this 
case  from  that,  then  we  prefer  nevertheless  the  reason  and 
authority  of  the  Illinois  case. 

(6)  This  court  held  on  the  former  appeal  that  defendants 
were  entitled  to  interest  on  certain  items  debited  to  complainants 
in  the  account  between  the  parties,  pointing  out  the  items,  and 
thus  establishing  two  classes  of  items,  one  interest-bearing,  the 
other  non-interest-bearing,  and  creating  a  necessity  for  a  separa- 
tion of  the  two  classes  in  stating  the  account.  It  is  doubtless 
true  that  neither  complainants  nor  defendants  at  the  time  certain 
payments  were  made  on  the  account  between  them  had  any  such 
notion  as  that  there  was  or  ever  would  be  a  difference  in  respect 
to  the  interest-bearing  quality  of  the. items, and  theremay  be  ques- 
tion now  whether  the  evidence  justifies  the  establishment  of  such 
difference ;  but,  if  there  has  been  error  as  to  that,  probably  it  has 
not  been  harmful  to  appellants.  On  Meyer  Bros.'  books  all  items 
were  charged  into  one  account,  and  all  payments  made,  no  matter 
from  what  source  derived,  were  credited  on  the  one  account. 
The  chancellor,  crediting  the  proceeds  of  crops  turned  over  by 
Collins,  deceased,  to  Meyer  Bros,  in  the  years  1904,  1906,  and 
1907,  divided  the  credits  pro  rata  between  the  interest-bearing 
and  the  non-interest-bearing  sides  of  the  account.  As  for  the 
payments  made  by  the  delivery  of  crops  for  the  year  1904,  we 
find  no  impropriety  in  the  method  of  application  adopted  by  the 
chancellor. — Lane  &  Bodley  Co.  v.  Jones,  79  Ala.  163.  The  land 
mortgage,  the  mortgage  the  defendants  were  in  the  act  of  fore- 
closing when  this  bill  was  filed,  secured  both  the  interest-bearing 
and  the  non-interest-bearing  items  of  the  account,  and  the  non- 
interest-bearing  store  account  for  1904  had  no  other  security. 
Defendants  (appellants)  invoke  the  rule  that,  if  neither  debtor 
nor  creditor  expresses  any  election  as  to  the  application  of  pay- 
ments at  the  time  payments  are  made,  then,  as  between  debts,  the 
presumption  is  that  credits  are  applied  most  beneficially  to  the 
creditor;  that  is,  to  the  most  precarious  debt,  or  the  one  least 
secured. — McCurdy  v.  Middleton,  82  Ala.  131,  2  South.  721.  But 
that  rule  is  inapt  to  the  case  of  the  pajminets  made  in  the  year 
1904,  as  a  reference  to  the  facts  stated  above  will  disclose. 
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(7)  As  for  the  payments  made  in  the  years  1906  and  1907, 
we  think  the  chancellor  fell  into  partial  error.  In  these  two 
years  defendants  Meyer  Bros,  had  crop  mortgages  and  these 
mortgages  secured  the  store  account  for  the  years  in  which  they 
were  made.  As  to  that  account  these  mortgages  were  security 
additional  to  the  land  mortgage.  The  crop  pajmients  for  these 
two  years  were  properly  applied  to  the  debts  secured  by  the 
crop  mortgages  on  the  principle  that  the  proceeds  of  mortgaged 
property  or  property  charged  with  a  lien  must,  in  the  absence  of 
an  agreement  otherwise,  be  applied  to  the  debt  secured. — Boyd 
V.  Jones,  96  Ala.  305,  11  South.  405,  38  Am.  St.  Rep.  100,  and 
the  authorities  cited  in  the  chancellor's  opinion.  But  there  was 
an  overplus  in  each  year,  and  this  overplus  or  excess  the  chan- 
cellor applied  to  the  interest-bearing  items.  But,  since  no  reason 
is  recognized  at  law  or  in  equity  why  defendants  should  be  denied 
the  principal  of  their  store  account  or  the  security  taken  for  it, 
no  reason  is  made  to  appear  why  there  should  be  any  discrimina- 
tion against  the  interest-bearing  debt  and  its  security  in  the 
application  of  these  payment's  in  excess  of  the  debts  secured  by 
the  crop  mortgages.  It  was  as  much  as  complainants  could  ask 
that  these  excess  payments  should  be  applied  to  the  interest- 
bearing  and  non-interest-bearing  items  pro  rata.  It  will  be  so 
ordered. 

If  the  balance  remaining  after  all  payments  were  credited  in 
their  proper  places  came  over  from  non-interest-bearing  items 
only — and  that  is  what  the  chancellor  found — ^then  it  seems  it 
ought  to  be  accepted  as  a  matter  of  course  that  the  balance,  so 
long  as  it  remained  a  balance  only,  not  merged  in  a  decree  of 
the  court,  should  not  bear  interest ;  for  otherwise  usury  would  be 
allowed  contrary  to  the  mandate  of  our  statute. — Code,  §  4623. 

In  T:he  chancellor's  statement  of  the  account  defendants  were 
allowed  interest  from  December  30, 1903,  on  the  Avery  and  R.  W. 
Collins  judgments.  The  first  mentioned  of  these  judgments  is 
inadvertently  referred  to  by  this  court  in  its  opinion  on  former 
appeal  as  the  R.  H.  &  W.  C.  Agee  judgment. — Compton  v.  CoU 
tins,  190  Ala.  505,  67  South.  395.  On  these  judgments  respec- 
tively defendants  should  have  had  also  interest  from  October 
20,  1900,  and  January  1,  1902,  down  to  the  chancellor's  date  of 
December  30,  1903. 

(8)  The  amount  realized  by  the  sale  of  lands  in  Hale  county, 
the  mortgage  upon  which  secured  both  the  interest-bearing  and 
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non-interest-bearing  items  of  the  account,  should  be  appropriated 
to  the  pajonent  of  the  oldest  items. — Stickney  v.  Moore,  108  Ala. 
590,  19  South.  76. 

Other  matters  assigned  for  error  have  been  concluded  by  the 
former  opinion  and  decree  of  this  court  and  the  terms  of  the 
agreement  and  decree  under  which  the  last  reference  was  held. 

DECEMBER  14,  1916. 

On  a  former  day  of  this  term  a  decree  was  here  rendered  the 
effect  of  which  in  part  was  to  reverse  the  chancellor's  decree  in 
some  respects  and  remand  the  cause  in  order  that  the  account 
between  the  parties  might  be  restated  in  accordance  with  the 
opinion  of  this  court.  But  now,  the  parties  having  joined  in  an 
urgent  request  that  this  court  render  a  decree  finally  disposing 
of  the  cause,  we  have  ascertained  the  amount  due  at  this  time 
from  appellees  to  appellants  and  have  rendered  a  decree  foreclos- 
ing appellants'  mortgage  for  the  amount  so  ascertained  and  in 
other  respects  in  accordance  with  the  agreement  of  the  parties 
on  file. 

Reversed  and  rendered. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 


Hobson  V.  Wilson. 

Bill  to  Enforce  Vendor's  Lien. 

(Decided  November  30,  1916.    73  South.  332.) 

1.  Vendor  and  Purchaser;  Lien;  Enforcement;  Waiver. — ^The  evidence 
examined  and  held  not  to  show  a  waiver  of  the  vendor's  lien. 

2.  Same;  Burden  of  Proof. — ^Where  the  bill  was  to  enforce  a  vendor's  lien 
and  respondent  sets  up  a  waiver  of  the  lien,  the  burden  of  showing  waiver 
was  upon  him. 

3.  Same;  Pleading;  Defenses. — ^Where  the  bill  to  enforce  a  vendor's  lien 
set  up  the  bare  facts  from  which  the  lien  was  implied,  an  express  waiver  of 
the  lien  was  defensive  matter  in  the  nature  of  a  confession  and  avoidance, 
which  respondent  was  bound  to  distinctively  allege,  and  satisfactorily  prove. 

4.  Same. — By  a  failure  to  deny  the  allegation  of  the  amended  bill  to  en- 
force the  vendor's  lien  that  the  note  for  $1,860,  was  given  for  a  part  of  the 
purchase  money,  respondent  conclusively  confessed  such  fact,  and  the  mere 
denial  that  any  portion  of  the  purchase  price  is  due  to  complainant,  or  that 
any  part  remains  unpaid,  did  not  suffice  to  avoid  that  result. 
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5.  Limitation  of  Action;  Vendor's  lien;  Laches. — ^A  bill  to  enforce  a 
vendor's  lien  on  land  filed  within  ten  years  after  the  purchase  money  note 
fell  due,  was  not  barred  by  the  limitation  of  ten  years,  nor  was  it  subject  to 
the  defense  of  laches. 

Appeal  from  Clarke  Circuit  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  L.  M.  Wilson  against  S.  A.  Hobson,  to  enforce  a 
vendor's  lien  upon  land.  Decree  for  complaint  and  respondent 
appeals.    Affirmed. 

E.  P.  Wilson,  and  Q.  M.  Tucker,  for  appellant.  W.  D. 
Dunn,  and  John  S.  Graham,  for  appellee. 

SOMERVILLE,  J.— The  bill  of  complaint  is  filed  to  enforce 
a  vendor's  lien  on  land,  and  the  allegations  of  the  bill  show  by 
legal  implication  the  existence  of  such  a  lien  in  favor  of  com- 
plainant in  the  sum  of  $1,860 ;  this  being  the  balance  due  on  the 
purchase  money,  covered  by  respondent's  promissory  note  exe- 
cuted on  December  23,  1902  (the  date  of  the  conveyance),  and 
payable  one  year  thereafter.  The  answer  admits  the  purchase 
of  the  land  and  the  execution  of  the  note,  as  alleged,  but  "denies 
that  there  is  any  portion  of  the  purchase  money  for  said  lands 
due  to  complainant,  or  that  any  part  remains  unpaid,"  and 
further  "denies  that  the  complainant  has  any  lien  or  claim  of  any 
kind  upon  said  lands." 

(1,  2)  The  evidence  before  the  chancellor  showed  without 
dispute  that  the  note  for  $1,860  was  given  to  cover  the  balance 
due  on  the  purchase  money,  and  that  nothing  had  been  paid  on 
the  note.  Respondent  testified  that  it  was  fully  and  expressly 
understood  between  himself  and  the  grantors  that  he  should 
take  the  land  free  from  any  lien  or  incumbrance.  Of  the  two 
grantors  then  present,  one  is  now  deceased,  but  the  other  testified 
that  nothing  was  said  about  the  waiver  of  the  lien,  and  that 
neither  he  nor  his  brother  made  such  an  agreement. 

We  have  considered  all  the  evidence  bearing  upon  this  ques- 
tion. Both  of  these  witnesses  appear  equally  intelligent  and 
honest,  and  there  is  nothing  in  the  circumstances  surrounding  the 
transaction  to  substantially  corroborate  the  one  more  than  the 
other.  In  such  a  case,  the  burden  of  proof  being  upon  respondent 
who  asserts  the  waiver,  we  cannot  affirm  our  conviction  that 
there  was  an  agreement  of  waiver  between  the  parties,  whatever 
may  have  been  respondent's  individual  understanding  and  belief. 
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Chapman  v.  Peebles,  84  Ala.  283,  4  South.  273 ;  McLean  v.  Smith, 
108  Ala.  533,  18  South.  662. 

(3)  Although  the  point  does  not  seem  to  have  been  noted  by 
the  chancellor,  it  must  be  remarked  that  the  allegations  of  the 
answer  do  not  comprehend  the  defense  of  a  waiver  of  their  lien 
by  the  vendors,  and  that  defense  might  well  have  been  excluded 
from  his  consideration.  The  bill  exhibited  the  bare  facts  from 
which  the  lien  is  implied,  and,  if  the  lien  was  in  fact  expressly 
waived,  this  was  defensive  matter  in  the  nature  of  a  confession 
and  avoidance,  which  respondent  was  bound  to  distinctly  allege 
and  satisfactorily  prove.— Grady  v.  Robinson,  28  Ala.  289 ;  Chap- 
man] V.  Peebles,  84  Ala.  283,  4  South.  273.  The  answer  to  the 
bill  contains  no  hint  of  such  a  waiver,  and  cannot  support  such 
a  defense. 

We  have  not  overlooked  the  argument  that  the  note  for  $1,860 
must  have  included  something  besides  the  balance  of  the  pur- 
chase money — since  the  deed  recites  the  total  price  as  being 
$5,635,  and  the  evidence  shows  that  $4,000  was  paid  in  cash. 
Nevertheless,  it  seems  clear  from  the  testimony  of  respondent 
himself  that,  in  the  adjustment  of  minor  considerations  between 
the  parties,  they  fixed  the  net  balance  due  on  the  land  at  $1,860 — 
necessarily  so,  because  there  was  no  other  transactions  between 
them. 

(4)  It  must  be  noted  here,  also,  that  by  not  denying  the  al- 
legation of  the  amended  bill  that  a  note  for  $1,860  was  given  for 
a  portion  of  the  purchase  money — a  fact  necessarily  within 
respondent's  personal  knowledge — ^that  fact  was  conclusively 
confessed. — Agnew  v.  McGill,  96  Ala.  496,  11  South.  537;  Gra^y 
V.  Robinson,  28  Ala.  289.  The  mere  denial  that  "any  portion  of 
the  purchase  money  is  due  to  complainant,"  or  that  "any  part 
remains  unpaid,"  does  not  suffice  to  avoid  that  result. 

(5)  The  bill  of  complaint  was  filed  within  ten  years  after  the 
purchase-money  note  fell  due.  It  was  therefore  not  barred  by 
the  limitation  of  ten  years,  nor  subject  to  the  defense  of  laches. — 
Ware  v.  Curry,  67  Ala.  274,  288 ;  Hood  v.  Hammond,  128  Ala. 
569,  578,  30  South.  540,  86  Am.  St.  Rep.  159. 

We  cannot  ascribe  error  to  the  decree  appealed  from,  and  it 
will  be  affirmed. 
Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Thomas,  JJ.,  concur. 
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Lee,  et  al.  v.  Houston. 

Bill  for  an  Accounting,  and  Judgment  Oyer. 

(Decided  December  21,  1916.    73  South.  327.) 

Account;  Equity;  Action;  Jurisdiction. — ^Where  complainant  executed 
a  mortgage  to  respondents,  and  respondents  foreclosed  said  mortgage,  the 
property  bringing  $100,  and  complainant  claimed  that  respondents  had  made 
false  and  excessive  charges,  and  charged  interest  largely  in  excess  of  8%, 
chancery  had  no  jurisdiction  of  complainant's  bill  to  recover  the  balance  of 
what  the  mortgaged  property  sold  for  at  the  foreclosure  sale  over  what  was 
due  actually  on  the  mortgage,  as  his  remedy  at  law  was  adequate  and  com- 
plete, there  being  no  dispute  as  to  items  of  credit. 

Appeal  from  Sumter  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  Allen  Houston,  Jr.,  against  Will  and  Cliff  Lee.  From 
a  decree  overruling  respondents'  demurrers  to  the  bill,  they  ap- 
peal.   Decree  reversed,  and  cause  remanded. 

This  bill  was  filed  by  the  appellee  against  the  appellants.  De- 
murrers were  interposed  thereto,  and  were  by  the  court  over- 
ruled.   From  the  decree  the  respondents  prosecute  this  appeal. 

The  bill  sets  up  that  the  complainant  executed  to  respondents 
two  mortgages  on  certain  personal  property,  to  secure  advances 
with  which  to  make  crops  for  the  year  1914  and  1915,  on  land 
rented  from  the  respondents — the  first  of  said  mortgages  bearing 
date  March  6,  1914,  and  the  second,  March  18,  1915.  The  bill 
alleges  that  respondents  furnished  complainant  goods  and  pro- 
visions, under  these  mortgages,  for  the  years  1914  and  1915 ;  but 
avers  that  false,  erroneous,  and  excessive  charges  were  made 
against  the  complainant,  such,  for  instance,  as  the  charge  of 
$1.20,  fee  for  recording  the  mortgage,  when  it  should  have 
been  but  90  cents;  the  charge  of  a  cotton  planter  at  $3  when 
the  true  price  was  $1.50 ;  the  charge  of  $7  for  pasturage  whereas 
the  pasturage  was  to  be  free;  and  the  charge  of  $1  per  bushel 
for  cotton  seed  when  it  should  have  been  only  50  cents.  The 
foregoing  charges  are  alleged  to  have  been  entered  as  of  the  year 
1914,  and  there  are  similar  averments  in  regard  to  the  account 
for  1915.  There  is  no  averment  as  to  usurious  agreement  or 
contract,  but  the  bill  alleges  that  interest  was  calculated  or 
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charged  on  the  account  at  a  per  centum  largely  in  excess  of  8  per 
cent,  per  annum.  The  bill  sets  out  the  account  due  as  claimed  by 
respondents,  sets  up  the  false  and  excessive  charges,  and  shows 
the  true  balance  to  be  as  insisted  by  complainant.  The  bill  does 
not  disclose  any  dispute  as  to  items  of  credit.  It  avers  that  re- 
spondents claim  a  balance  due  of  $111.59,  but  that  such  amount 
includes  the  erroneous,  false,  and  excessive  charges  set  up  in  the 
bill ;  complainant  insisting  that  there  was  due  only  the  sum  of 
$53.06.  The  bill  then  charges  that  the  respondents  took  posses- 
sion of  the  personal  property  described  in  the  mortgages  and  sold 
it  at  public  outcry  to  the  highest  bidder  for  cash  at  $100. 

The  prayer  of  the  bill  is  for  an  accounting,  and  that  a  decree 
be  entered  awarding  a  judgment  to  complainant  against  respond- 
ents for  the  sum  of  $46.94 — ^the  amount  representing  the  differ- 
ence between  the  sum  actually  due  on  the  mortgage  and  the 
amount  of  the  purchase  price  at  the  foreclosure  sale. 

Patton  &  Patton,  for  appellant.  Patton  &  Altman,  for 
appellee. 

GARDNER,  J. — ^The  foregoing  statement  of  the  case  as  made 
by  the  bill  clearly  discloses  that  the  averments  of  the  bill  are 
entirely  insufficient  to  give  a  court  of  equity  jurisdiction  upon 
the  theory  either  of  mutuality  or  of  complication  of  accounts,  as 
insisted  by  counsel  for  appellee.  We  need  enter  into  no  discus- 
sion of  these  questions,  as  we  deem  a  citation  of  the  authorities 
entirely  sufficient. — Hvlsey  v.  Walker  County,  147  Ala.  501, 
40  South.  311;  Gayle  v.  Pennington,  185  Ala.  53,  64  South.  572; 
Hall  V.  McKeller,  155  Ala.  508,  46  South.  460 ;  Pollak  v.  Claflin, 
138  Ala.  644,  35  South.  645 ;  Brothers  v.  Lee,  29  Ala.  337. 

Reduced  to  its  last  analysis,  the  bill  merely  charges  that  there 
was  actually  due  on  the  mortgages  the  sum  of  $53.06,  and  that 
the  property  sold  at  a  foreclosure  sale  for  $100;  and  recovery 
for  the  balance  is  sought.  Under  such  circumstances,  if  com- 
plainants have  a  right  to  relief,  the  remedy  at  law  is  adequate 
and  complete. — Perry  v.  Seals,  186  Ala.  514,  65  South.  151; 
Tompkins  v.  Drenven,  95  Ala.  463,  11  South.  638;  Draper  v. 
Walker,  98  Ala.  310,  13  South.  595;  Harmon  v.  Dothan  Bank^ 
186  Ala.  360,  64  South.  621. 

The  case  of  Compton  v.  Collins,  190  Ala.  499,  67  South.  395,. 
upon  which  the  learned  chancellor  seems  to  have  rested  his  con^ 
elusion,  is  in  our  opinion  without  application  to  the  present  case. 
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The  bill  in  that  case  sought  to  exercise  the  equity  of  redemption, 
from  a  mortgage,  as  to  certain  real  estate  therein  described;  and 
also  prayed  an  injunction  against  the  sale  of  lands^  and  asked 
for  a  discovery  and  accounting.  Moreover,  it  charged  an  usuri- 
ous agreement.  No  such  situation  is  presented  in  the  case  at 
bar.  The  equity  of  the  bill  in  the  Compton-CoUins  Case  was,  of 
course,  not  questioned,  as  the  bill  came  well  within  equity  juris- 
diction. 

We  conclude,  therefore,  that  the  bill  was  without  equity,  and 
that  the  demurrers  thereto  should  have  been  sustained. 

The  decree  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Lyons  v.  Webster,  et  al. 

Specific  Performance. 

(Decided  November  23,  1916.    Rehearing  denied  December  30,  1916. 
73  South.  337.) 

1.  Corporations;  Consolidation;  Promoters. — ^Where  stockholders  in  two 
breweries,  for  the  purpose  of  consolidation,  organized  a  third  brewing  cor- 
poration, and  some  of  them  agreed  to  accept  a  certain  number  of  shares  of 
stock  in  the  consolidated  corporation  in  exchange  for  their  shares  in  the 
original  corporation,  but  the  promoters  of  the  new  corporation  secured  a 
greater  number  of  shares  than  the  others  had  agreed  to  accept,  and  retained 
the  excess,  their  action  was  a  legal  fraud  upon  the  new  corporation,  as  their 
relation  to  the  new  corporation  was  of  a  fiduciary  character,  and  called  for 
the  utmost  candor. 

2.  Same;  Estoppel. — In  such  a  case,  where  the  new  corporation  upon  dis- 
covering the  fraud  demanded  a  return  of  the  excess  shares,  the  promoter,  in 
an  action  by  the  old  corporation  stockholders,  was  not  estopped  to  show  the 
better  title  of  the  new  corporation. 

8.  Same;  Unauthorized  Acts;  Fraud;  Rescission;  Duty  to  Return  Prop- 
erty.— Notwithstanding  there  can  be  no  rescission  of  a  contract  without 
restoration  of  all  the  property  received  thereunder,  such  doctrine  does  not 
apply  where  the  promoters  of  a  corporation  practiced  a  legal  fraud,  and  se- 
cured a  greater  number  of  shares  than  they  were  entitled  to,  and  the  corpor- 
ation then  demanded  return  and  cancellation  of  such  additional  shares. 

4.  Same;  Stockholders;  Remedy. — In  such  a  case,  the  corporation  being 
entitled  to  the  dividends  paid,  the  stockholders  could  not  object,  in  their 
action  for  return  and  apportionment  of  the  stock,  to  a  settlement  for  a 
smaller  amount  than  the  dividends  actually  represented,  but  should  have 
pursued  their  remedy  through  the  corporation. 
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Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  Joseph  M.  Lyons  against  Joseph  D.  Webster  and 
others,  for  specific  performance,  in  which  certain  of  the  respond- 
ents filed  a  cross  bill.  From  a  judgment  dismissing  the  bill  and 
the  cross  bill,  both  complainant  and  cross  complainant  appeals. 
Affirmed. 

Gregory  L.  Smith,  and  Harry  T.  Smith  &  Caffey,  for  ap- 
pellant. Stevens,  McCorvey  &  McLeod,  and  Ervin  &  McAleer, 
for  appellee. 

SAYRE,  J. — Prior  to  August,  1902,  the  parties  to  this  suit 
constituted  all  the  stockholders  of  the  Bienville  Brewery,  an  Ala- 
bama corporation  having  its  place  of  business  in  Mobile.  The 
Mobile  Brewery,  an  Alabama  corporation,  was  also  engaged  in 
business  at  Mobile.  At  that  time  a  "beer  war"  was  being  waged 
in  Mobile,  in  which  foreign  breweries  and  the  two  domestic  cor- 
porations named  above  were  engaged.  This  "war"  gave  rise 
to  the  idea  that  the  two  domestic  corpoi'ations  might  be  advan- 
tageously consolidated,  and  in  November  of  that  year  this  idea 
was  put  into  effect  by  a  transfer  of  all  the  stock  of  the  local  cor- 
porations to  the  Mobile  Brewery  of  New  Jersey,  a  corporation 
which  had  been  formed  under  the  laws  of  the  state  of  New 
Jersey  for  the  specific  and  sole  purpose  of  taking  over  the  stock 
and  business  of  the  two  Alabama  corporations.  Louis  P.  Hart 
and  Albert  S.  Lyons  were  interested,  as  stockholders  at  least,  in 
both  the  local  corporations,  and  took  an  active  part  in  bringing 
about  the  consolidation.  They  made  representations  to  a  con- 
ference of  all  the  stockholders  of  the  Bienville  Brewery  with  such 
effect  that  all  of  them  agreed  among  themselves  to  an  exchange 
of  stocks  to  be  effected  by  means  and  on  terms  which  we  will 
exhibit  by  copying  the  agreement  between  the  defendant  Webster 
and  Joseph  H.  Lyons,  to  whom  we  shall  hereafter  refer  as  com- 
plainant, which  said  agreement  was  reduced  to  writing  as  fol- 
lows: "Whereas,  it  is  proposed  to  form  a  corporation  in  New 
Jersey  to  be  called  'Mobile  Brewery';  and,  whereas,  it  is  the 
purpose  of  the  said  corporation  to  buy  all  of  the  property  and 
assets  of  the  Mobile  Brewery,  an  Alabama  corporation,  and  of 
Bienville  Brewery,  an  Alabama  corporation;  and,  whereas,  the 
undersigned  Jos.  H.  Lyons  is  a  stockholder  in  the  Bienville  Brew- 
ery, owning  50  shares  of  the  stock  thereof : 


Digitized  by  VjOOQIC 


656  SUPREME  COURT  [Vol. 

[Lyons  v.  Webster,  et  al.] 

"Now  therefore,  the  undersigned  Jos.  H.  Lyons  does  hereby 
agree  to  accept  85.78 V^  shares  of  the  capital  stock  of  said  New 
Jersey  corporation  to  be  formed  as  aforesaid,  in  full  satisfaction 
for,  and  exchange  of,  his  said  50  shares  of  stock  in  Bienville 
Brewery. 

"To  enforce  the  performance  of  the  foregoing  agreement,  the 
undersigned  Jos.  H.  Lyons  does  hereby  deposit  with  the  under- 
signed J.  B.  Webster,  as  trustee,  a  certificate  for  said  50  shares 
of  stock  in  Bienville  Brewery,  and  does  hereby  instruct  the  said 
Webster  as  such  trustee,  to  do  all  things  necessary  to  effect  the 
exchange  of  stock  contemplated  hereby.  The  said  Webster  as 
trustee  as  aforesaid,  accepts  the  said  trust  and  agrees  to  perform 
the  same  to  the  best  of  his  ability.  He  further  agrees  to  return 
the  said  certificate  of  stock  to  the  undersigned  Jos.  H.  Lyons  in 
the  event  that  the  carrying  through  of  the  said  exchange  of  stock 
should  fail  from  any  cause. 

"In  testimony  whereof,  the  said  Jos.  H.  Lyons  and  the  said 
J.  B.  Webster,  as  trustee,  have  hereunto  set  their  hands  in  dupli- 
cate, this day  of  August,  1902.' 

"Joseph  H.  Lyons. 

"J.  B.  Webster,  Trustee." 

The  aggregate  eflfect  of  these  agreements  was  to  provide  for 
the  transfer  through  Webster  of  all  the  stock  of  the  Bienville 
Brewery  to  the  Mobile  Brewery  of  New  Jersey  in  exchange  for 
1,250  shares  of  stock  in  the  last-named  corporation  to  be  issued 
to  Webster  and  distributed  by  him  among  the  stockholders  of  the 
Bienville  Brewery  in  the  proportions  to  which  they  had  agreed. 
Hart  and  Lyons  (Albert  S.)  afterwards  made  representations 
to  the  directorate  of  the  Mobile  Brewery  of  New  Jersey,  of 
which  they  were  members,  in  regard  to  the  value  of  the  Bien- 
ville Brewery  stock  of  such  purport  and  with  such  effect  that  the 
New  Jersey  corporation  determined  to  give  1,500  shares  of  its 
stock  for  all  the  stock  of  the  Bienville  Brewery.  These  resolu- 
tions of  the  respective  parties,  by  which  we  mean  the  stockhold- 
ers of  the  Bienville  Brewery  on  one  hand  and  the  directors  of  the 
Mobile  Brewery  of  New  Jersey  on  the  other,  were  executed  by 
the  issuance  to  Webster  of  certificates  for  1,500  shares  of  stock 
in  the  New  Jersey  corporation  of  which  he.  distributed  1,250  ac- 
cording to  the  agreement  among  the  Bienville  stockholders  in- 
cluding himself,  Hart,  and  Lyons ;  the  remaining  250  shares  he 
divided  out  between  Hart,  Lyons,  and  himself.    Nobody  but  Hart, 
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Lyons,  and  Webster  was  aware  that  there  was  a  discrepancy 
between  the  understandings  of  the  parties  (other  than  Hart, 
Lyons,  and  Webster)  to  the  transaction,  or  that  the  parties  named 
had  acquired  an  overplus  of  250  shares  for  more  than  10  years, 
after  which,  the  facts  coming  then  to  light,  complainant  filed  this 
bill  to  compel  the  defendant  Webster  to  account  to  him  for  the 
250  shares  in  proportion  to  his  ownership  of  shares  in  the  Bien- 
ville company  and  the  dividends  that  had  been  paid  on  them  in 
the  meantime ;  his  theory  of  the  case  being  that  Webster,  when 
receiving  said  250  shares,  had  acted  as  agent  and  trustee  for  him 
and  the  other  stockholders  and  had  estopped  himself  to  deny  their 
beneficial  ownership  of  the  same.  Some  of  the  original  parties 
defendant  have  filed  cross-bills  against  Webster  for  like  relief. 
Defendant  Webster,  confessing  for  himself  that  the  operations 
by  which  he.  Hart,  and  Lyons  got  possession  of  the  250  shares 
amounted  to  a  fraud,  insists  that  he  should  not  be  charged  on 
complainant's  bill,  for  that  he  and  Lyons  by  way  of  reparation 
have  surrendered  to  the  Mobile  Brewery  of  New  Jersey  250 
shares  of  its  stock  and  have  accounted  to  it  for  dividends  paid 
to  Hart  and  themselves  in  the  meantime,  thus  yielding  the  stock 
and  dividends  claimed  by  complainant  to  the  prior  right  and 
claim  of  an  outstanding  paramount  title. 

More  in  detail  we  state  and  consider  the  contentions  between 
the  parties  as  follows: 

Complainant  insists,  defendant's  convenient  confessions  to 
the  contrary  notwithstanding,  that  there  was  no  fraud  in  the  rep- 
resentations as  to  the  value  of  the  Bienville  stock  made  by  Hart 
and  Lyons  to  the  New  Jersey  corporation,  that  they  were  merely 
"puffing"  the  Bienville  stock  owned  by  themselves  and  the  other 
stockholders  in  that  company,  as  they  had  a  right  to  do,  and 
hence  that  they  did  the  New  Jersey  corporation  no  wrong  in  get- 
ting 250  shares  of  its  stock  more  than  the  Bienville  stockholders 
had  agreed  among  themselves  to  take.  It  is  probable  that  de- 
fendant Webster  was  a  party  to  the  scheme  in  its  inception.  At 
any  rate,  his  co-operation  was  necessary  to  its  success,  and  he 
became  a  party  in  time  to  make  it  effective.  We  can  see  no 
reason  to  doubt  that  when  receiving  and  distributing  the  1,500 
shares  he  was  fully  informed  of  the  entire  meaning  of  the  trans- 
action, and,  apart  from  his  admissions,  it  is  very  well  shown  by 
the  evidence  that  he  knew  of  the  relations  of  Hart  and  Lyons  with 
the  other  parties  to  the  proposed  exchange  of  stock,  and  that 
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they,  taking  advantage  of  their  position,  had  contrived  to  get  the 
250  shares  concerning  which  this  controversy  has  arisen,  not 
openly  and  in  due  proportion  for  themselves  and  the  other  stock- 
holders who  furnished  their  share  of  the  consideration  they  were 
offering,  and  in  whose  interest,  as  well  as  their  own,  they  pre- 
tended and  appeared  to  be  acting,  but  with  the  undisclosed  intent 
that  these  shares  should  be  converted  to  their  own  exclusive  use 
and  benefit.  The  plan  and  method  through  which  defendant 
obtained  these  250  shares,  we  are  constrained  to  say,  operated 
as  a  legal  wrong  committed  against  all  the  interests  involved — 
obviously  enough  and  immediately  a  wrong  against  the  Mobile 
Brewery  of  New  Jersey,  and  also  a  wrong  against  complainant 
and  individual  stockholders  in  like  case  with  him,  but  this  last  a 
wrong  by  indirection  and  for  the  reason  only  that  it  affected 
their  ratio  of  ownership  in  the  proposed  corporation. 

(1)  The  plan  by  which  defendant  Webster  and  his  confed- 
erates acquired  the  shares  of  stock  in  question  was  a  legal  fraud 
upon  the  Mobile  Brewery  of  New  Jersey,  because  Hart  and  Lyons 
were  promoters  of  that  corporation,  and  this  plan  was  conceived 
and  executed  without  the  knowledge  of  the  other  parties  in 
interest.  Their  relation  to  the  corporation  was  of  a  fiduciary 
character,  calling  for  the  utmost  candor  in  all  dealings  between 
them.  Bargaining  for  the  proposed  exchange  of  stock,  these 
promoters,  who  were  also  directors  of  the  New  Jersey  corpora- 
tion, a  mere  holding  corporation  then  in  its  formative  stage,  rep- 
resented as  well  the  stockholders  of  both  the  proposed  constituent 
corporations.  These  two  bodies  of  stockholders  had,  of  course, 
a  common  interest  in  the  consolidated  corporation  then  in  process 
of  formation ;  but  there  was  also  a  certain  antagonism  between 
them,  since  every  share  of  stock  acquired  by  either  in  the  opera- 
tion reduced  the  other's  ratio  of  ownership.  Hart  and  Lyons 
were  interested  in  both  the  proposed  constituent  corporations, 
and  as  promoters  of  the  proposed  consolidation  they  represented 
all  other  stockholders  in  both.  Their  position  was  one  of  trust 
and  peculiar  delicacy,  demanding  of  them  the  utmost  circum- 
spection in  all  they  did.  In  this  situation,  they  could  not  fail  to 
disclose  every  fact  that  might  have  influenced  the  pending  issue 
of  stock  to  Webster  for  themselves  and  the  other  Bienville  stock- 
holders, as  that  all  the  Bienville  stockholders  had  entered  into 
an  agreement  which  contemplated  the  exchange  of  all  holdings 
for  1,250  shares  of  the  New  Jersey  stock,  and  that  the  250  shares 
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over  for  which  they  were  asking,  at  the  expense  most  obviously 
of  their  fellows  in  the  Bienville  Brewery,  and  ultimately,  of 
course,  at  the  cost  of  all  other  stockholders  in  the  consolidated 
corporation,  were  intended  for  their  own  individual  use  and 
benefit.  It  was  their  duty  to  make  full  disclosure  of  these  con- 
siderations. Their  failure  to  do  so — ^though  at  the  time  they 
overlooked,  it  seems,  their  position  as  promoters  and  considered 
that  their  plan  consisted  with  the  ordinary  morality  of  business 
transactions — must  in  a  court  of  equity  be  held  for  an  inexcus- 
able neglect  of  a  duty  owed  to  everybody  concerned,  in  short,  a 
fraud  in  law. — Moore  v.  Warrior  Coed  &  Land  Co.,  178  Ala.  234, 
59  South.  219,  Ann.  Cas.  1915B,  173. 

(2)  We  do  not  concur  in  appellant's  proposition  that  defend- 
ant, answering  the  claims  made  against  him  in  the  original  and 
cross-bills  in  this  cause,  is  estopped  to  show  that  the  Mobile 
Brewery  of  New  Jersey,  to  which  he  has  accounted  for  the  250 
shares  in  question,  had  the  better  title,  because,  as  complainant 
(appellant)  asserts  in  effect,  in  making  that  showing  he  must 
needs  deny  the  title  of  his  principal  or  cestui  que  trust  and  prove 
that  his  title  and  possession  were  acquired  through  fraud.  It  is 
plain  that  defendant  and  those  with  whom  he  confederated, 
whether  at  an  early  or  late  stage  of  the  game  makes  no  differ- 
ence, made  use  of  their  relations  with  the  other  parties  in  inter- 
est—defendant not  less  than  the  rest,  though  in  a  partially  dif- 
ferent area  of  action — ^to  get  the  shares  in  question,  and  it  is 
not  necessary  to  deny  that,  in  the  absence  of  any  fraud  upon  the 
Mobile  Brewery  of  New  Jersey,  that  is  to  say,  if  there  had  been 
no  suppression  of  facts  that  corporation  was  entitled  to  know  by 
reason  of  its  confidential  relation  with  Hart  and  Lyons,  it  is  not 
necessary  in  that  case  to  deny  that  defendant  might  be  held  to 
account  directly  to  complainant  and  the  other  Bienville  stock- 
holders. But  complainant  is  claiming  the  benefit  of  250  shares 
of  stock  which  the  Mobile  Brewery  of  New  Jersey  was  fraudu- 
lently induced  to  issue.  If  defendant  was  not  a  conscious  party 
to  the  fraud — and  complainant  insists  there  is  no  evidence  that 
he  was — ^then  certainly  there  is  no  rule  of  estoppel,  estoppel 
being  a  personal  matter,  that  would  deny  him  the  right  to  prove 
the  wrong  done  by  Hart  and  Lyons  (who  alone  made  repre- 
sentations to  the  New  Jersey  directorate)  in  order  to  show  the 
outstanding  paramount  right  and  title  of  the  New  Jersey  cor- 
poration, to  which  he  has  made  reparation.  An  agent  or  trustee 
may  relieve  himself  of  accountability  to  his  principal  or  cestui 
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que  trust,  even  in  respect  of  the  corpus  of  the  property  of  which 
he  has  received  possession  or  title  from  his  principal  or  cestui 
que  trust,  by  showing  that  he  has  accounted  to  a  better  title.  If, 
on  the  other  hand,  this  defendant  was  a  conscious  party  to  the 
fraud  practiced  upon  the  Mobile  Brewery  of  New  Jersey,  the 
more  reason  why  he  acquired  no  right  or  title  as  against  it  and 
at  the  same  time  reason  enough  why  complainant,  who  has  no 
claim  except  through  defendant  and  his  fraud,  should  not  be  al- 
lowed to  hold  defendant  to  account,  not  indeed  for  complainant's 
property  or  any  increment  thereof,  but  for  property  acquired  by 
defendant  from  another  by  a  fraudulent  use  of  the  mere  fact  of 
his  agency. 

(3)  Complainant  contends  further  that  defendant's  account- 
ing to  the  New  Jersey  corporation  should  be  held  for  nothing  for 
the  reason  that  there  can  be  no  rescission  without  a  restoration 
of  all  the  party  rescinding  has  received  under  the  contract,  and 
the  New  Jersey  corporation  had  no  right  to  take  back  the  250 
shares  in  question  without  restoring  the  1,250  shares  it  received 
from  defendant.  In  view  of  what  we  have  said  in  the  next  pre- 
ceding paragraph,  this  contention  needs  only  to  be  considered  in 
connection  with  the  hypothesis  that  defendant  was  a  wholly  inno- 
cent party  to  the  operation  by  which  the  Mobile  Brewery  of  New 
Jersey  was  induced  to  part  with  the  title  to  the  250  shares  of 
stock  in  question,  and  no  prolonged  statement  is  necessary  even 
in  that  case,  for  the  mind  instinctively  reaches  the  conclusion  that 
there  can  be  no  merit  in  it.  The  doctrine  of  rescission  is  inapt 
to  the  transaction  between  the  New  Jersey  company  and  the 
Bienville  stockholders.  The  Mobile  Brewery  of  New  Jersey,  in 
making  its  demand  upon  defendant  for  reparation,  did  not,  as  to 
the  shares  in  question,  exercise  any  right  of  rescission.  What  it 
demanded  was  that  these  shares  be  surrendered  up  for  cancella- 
tion as  obtained  by  fraud,  while  in  respect  to  the  other  shares  the 
transaction  would  by  the  cancellation  demanded  be  established  on 
the  precise  basis  upon  which  complainant  and  the  other  Bienville 
stockholders,  the  real  parties  in  interest,  intended  to  contract. 
As  for  the  return  of  dividends,  that  was  only  the  return  of  money 
obtained  by  fraud.  Both  the  cancellation  of  the  stock  and  the 
return  of  the  dividends  inured  to  the  benefit  of  complainant  and 
all  other  stockholders  in  the  Mobile  Brewery  of  New  Jersey.  De- 
fendant and  Lyons  delivered  up  250  shares  of  stock  for  cancella- 
tion. It  was  of  no  moment  whether  they  delivered  up  the  xiar- 
ticular  shares  they  had  obtained  by  fraud  or  other  equivalent 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  661 

[Lyons  v.  Webster,  et  aL] 

shares  which  they  rightfully  owned.  The  effect  upon  the  cor- 
poration and  its  stockholders  was  exactly  the  same;  a  correct 
ratio  of  ownership  was  established  among  the  rightful  stock- 
holders. 

(4)  As  to  dividends  paid  on  the  stock  in  question,  it  hardly 
seems  necessary  to  argue  that  the  corporation  did  not  need  to  sur- 
render anything  in  order  to  recover  them,  and  if,  as  complainant 
seems  to  assert,  the  directors  of  the  Mobile  Brewery  of  New 
Jersey,  when  compromising  the  claim  of  their  corporation  against 
Hart  (then  insolvent) ,  Lyons,  and  defendant,  exceeded  their  au- 
thority or  did  wrong  in  giving  an  acquittance  in  full  on  the  resti- 
tution of  less  than  the  amount  of  dividends  paid  on  account  of 
the  shares  in  question,  complainant  and  the  other  objecting 
stockholders  should  for  that  wrong  have  sought  relief  first 
through  the  agency  of  their  corporation.  Any  other  disposition 
of  this  objection  to  the  validity  of  the  compromise  would  require 
that  the  Mobile  Brewery  of  New  Jersey,  in  order  to  right  a  wrong 
done  first  to  itself  and  ultimately  to  its  stockholders,  should  do  a 
thing  which  would  destroy  itself  as  for  any  relation  it  bore  to  its 
stockholders  who  came  from  the  Bienville  Brewery;  for,  being 
a  holding  corporation  only,  it  could  not  return  the  1,250  shares 
of  Bienville  stock  without  resolving  itself  into  the  Mobile  Brew- 
ery of  Alabama,  without  destroying  itself  as  a  consolidation  of 
two  entities,  without  destroying  the  value  of  the  stock  on  account 
of  which  complainant  seeks  relief.  These  considerations  illus- 
trate the  impossibility  of  giving  the  doctrine  of  rescission  and  its 
consequent  of  restoration  in  toto  application  to  the  circumstances 
of  the  transaction  through  which  defendant  acquired  the  shares 
of  stock  in  question.  The  fact  is — and  on  this  branch  of  the  case 
it  might  have  been  sufficient  to  say  this  in  the  beginning — the 
New  Jersey  corporation  received  nothing  whatever  for  the  25Q 
shares  of  stock  in  question ;  nor  did  Hart,  Lyons,  and  defendant 
pretend  to  give  anjrthing  for  them  save  only  their  services  as 
promoters ;  but  this  charge  for  promotion  was  made  and  collected 
without  the  knowledge  of  any  one  else  that  the  250  shares  were 
being  used  for  that  purpose. 

This  disposes  of  the  several  objections  taken  against  the  chan- 
cellor's decree  dismissing  complainant's  bill.  The  decree  will  be 
affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gardner,  JJ.,  concur^ 
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State,  ex  rel.  Glass  v.  Stone. 

Mandamus. 

(Decided  December  21,  1916.    78  South.  830.) 

1.  Clerks  of  Court;  Apfiortionment. — ^The  Inferior  Criminal  Court  of 
Mobile  County,  created  by  Local  Acts  1898-9,  p.  1164,  was  not  of  the  class  of 
courts  created  in  lieu  of  justices  of  the  peace,  as  prescribed  by  §  1,  Acts 
1915,  p.  825,  and  hence,  there  was  no  authority  for  the  appointment  of  a 
deputy  clerk  for  such  criminal  court  by  the  clerk  of  the  court,  with  the  con- 
sent of  the  judge. 

2.  Constitutional  Law;  Passing  on. — Unless  the  question  is  essential  to  a 
decision  of  the  rights  of  the  parties  to  the  cause  before  the  court,  appellate 
courts  will  decline  to  pass  on  the  constitutionality  of  the  statute. 

Appeal  from  Mobile  City  Court. 

Heard  before  Hon.  0.  J.  Semmes. 

Petition  for  mandamus  by  Angeline  Glass  against  George  E* 
Stone,  as  Treasurer  of  Mobile  County.  From  a  judgment  deny- 
ing the  writ,  petitioner  appeals.    Judgment  affirmed. 

Petition  in  the  court  below  by  Angeline  Glass,  seeking  a  man- 
damus against  the  respondent,  George  E.  Stone,  as  treasurer  of 
Mobile  county,  to  require  him  to  pay  petitioner  for  services  ren- 
dered as  deputy  clerk  of  the  inferior  criminal  court  of  that  coun- 
ty from  October  15,  1915,  to  November  1,  1915. 

The  petition  discloses  that  the  petitioner  was  duly  and  regu- 
larly appointed  deputy  clerk  of  said  court  under  and  in  accord- 
ance with  section  5  of  the  act  approved  September  25, 1915  (Gen. 
Acts  1915,  pp.  825-830),  and  sets  forth  the  performance  of  the 
duties  of  said  office  by  petitioner.  It  further  shows  that  the 
respondent  refused  to  make  payment  for  such  services,  on  the 
grounds  that  neither  the  act  in  question  nor  any  other  law  war- 
ranted the  appointment  of  petitioner  as  deputy  clerk,  and  that 
respondent  is  not  authorized  to  make  such  payment  out  of  the 
county  treasury  upon  the  certificate  provided  by  the  act  set  up 
in  the  petition. 

The  answer  admits  the  averments  of  fact  set  up  in  the  peti- 
tion, and  alleges  that  there  was  no  authority  for  the  appointment 
of  petitioner  as  deputy  clerk,  nor  for  payment  out  of  the  county 
treasury  for  services  performed  by  petitioner  in  that  capacity. 
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The  court  below  denied  the  relief  sought  by  petitioner,  and 
from  this  judgment  the  appeal  is  prosecuted. 

Yerger  &  Foster,  for  appellant.  Gordon  &  Edington,  for 
appellee. 

GARDNER,  J. — Appellant  lays  claim  to  the  office  of  duty 
clerk  of  the  inferior  criminal  court  of  Mobile  county  under  ap- 
pointment by  the  clerk  of  said  court,  with  the  consent  of  the 
judge,  and  in  accordance  with  the  provisions  of  the  act  of  Sep- 
tember 25,  1915.  The  rjespondent,  as  treasurer  of  the  county, 
refused  to  make  payment  for  petitioner's  services  because,  as 
he  contends,  said  act  has  no  application  to  such  a  court  as  the 
inferior  criminal  court  of  Mobile  county,  but  applies  only  to 
courts  created  in  lieu  of  justice  of  the  peace  courts  in  cities  hav- 
ing a  population  of  35,000  or  more.  The  court  below  entertained 
a  like  view  and  denied  the  petition. 

Section  1  of  the  above-cited  act  discloses  that  the  act  has  ref- 
erence to  those  inferior  courts  in  such  cities  "created  in  lieu  of 
the  justices  of  the  peace."  The  sections  following  designate  them 
as  "such  inferior  courts  or  courts  of  common  pleas,"  or  merely 
as  "such  courts,"  and  section  5,  under  which  appellant  claims  to 
have  received  her  appointment,  refers  to  the  courts  as  "such 
court,"  all  of  which  designations  clearly  mean  the  court  referred 
to  in  section  1  of  said  act. 

The  inferior  criminal  court  of  Mobile  county  was  established 
by  the  act  approved  February  23,  1898  (Local  Acts  1898-99,  p. 
1164).  It  exercises  jurisdiction  over  the  entire  county,  and  is 
given  the  jurisdiction  conferred  on  justices  of  the  peace  in  crimi- 
nal and  quasi  criminal  cases.  No  effort  was  made  in  that  act  to 
abolish  the  office  of  justices  of  the  peace  nor  to  disturb  the  juris- 
diction of  such  offices,  but  on  the  day  of  its  approval  there  was 
also  approved  an  act  depriving  justices  of  the  peace  of  criminal 
jurisdiction  within  the  city  limits  of  Mobile.  And  on  April  15, 
1911,  there  was  passed  "An  act  to  establish  an  inferior  civil 
court  in  lieu  of  the  justices  of  the  peace  for  all  precincts  lying 
within  or  partly  within  the  city  of  Mobile."  (Loc.  Acts  1911, 
p.  274.)  This  latter  act  was  given  consideration  in  the  recent 
case  of  State,  ex  rel.  Clarke  v.  Carter,  174  Ala.  266,  56  South. 
974,  and  in  the  opinion  reference  was  made  to  section  168  of  the 
state  Constitution.    It  was  said  that:    "While  the  bill  does  create 
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an  inferior  court,  and  does  abolish  the  justices'  courts,  yet  the 
declared  object  and  purpose  is  to  establish  the  one  in  lieu  of  the 
other,  which  the  Constitution  expressly  authorizes." 

The  jurisdiction  of  that  court  was  confined  to  precincts  lying 
within  the  city  limits  of  Mobile,  and  the  title  as  well  as  the  first 
section  of  the  act  expressly  announced  the  establishment  of  the 
court  as  in  lieu  of  justices  of  the  peace  of  Mobile  county.  Such, 
however,  was  not  the  case  with  the  inferior  criminal  court  estab- 
lished in  1898. 

The  question  of  the  establishment  of  inferior  courts  in  cer- 
tain cities  in  lieu  of  all  justice  courts,  as  authorized  by  section 
168  of  our  Constitution,  was  recently  reviewed  by  this  court  in 
opinions  rendered  in  response  to  questions  certified  by  the  Court 

^f  Appeals  in  the  case  of  State  v.  Roden,  15  Ala.  App ,  73 

South.  657. 

(1)  It  is  clear  to  our  minds  that  the  inferior  criminal  court 
of  Mobile  county  is  not  of  the  class  of  courts  created  in  lieu  of  the 
justices  of  the  peace  for  cities  of  a  certain  population,  as  pre- 
scribed by  section  1  of  the  act  of  September  25,  1915 ;  and  it  is 
only  to  "such  courts"  that  section  5  of  that  act  has  reference- 
There  was  therefore  no  authority  for  the  appointment  of  the 
petitioner  as  deputy  clerk  for  the  said  criminal  court. 

(2)  It  is  also  insisted  by  counsel  for  appellee  that  the  act  of 
September  25,  1915,  is  void  as  violative  of  section  45  of  our 
state  Constitution.  The  established  rule  of  this  court  is  to  de- 
cline to  pass  upon  constitutional  questions  unless  the  determina- 
tion thereof  is  essential  to  a  decision  of  the  rights  of  the  parties 
to  the  cause  before  the  court. — State,  ex  rel.  Crumptori'  v,  Mont- 
gomery,  Yll  Ala.  212,  59  South.  294.  As  the  construction  we 
have  here  given  to  section  5  of  said  act  is  decisive  of  this  appeal 
adversely  to  appellant,  a  consideration  of  the  constitutional  ques- 
tion presented  is  rendered  unnecessary. 

The  writ  was  properly  denied,  and  the  judgment  of  the  court 
below  is  accordingly  affirmed. 
Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 
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McCoy  V.  Prince. 

I>etinu€. 

(Decided  November  30,  1916.    73  South.  386.) 

1.  Courts;  Stare  Decisis;  Dicta. — ^Where  an  expression  in  an  opinion  of 
the  court  is  in  conflict  with  an  established  precedent  as  fixed  by  the  Supreme 
Court,  and  is  merely  dicta,  it  is  proper  for  the  Court  of  Appeals  to  disre- 
gard it. 

2.  Appeal  and  Error;  Retrial. — ^Where  the  ruling  of  the  trial  court  on  a 
retrial  after  a  remand,  is  not  in  accordance  with  the  opinion  of  the  appellate 
court,  the  judgment  will  be  reversed. 

Appeal  from  Winston  Circuit  Court. 

Heard  before  Hon.  John  H.  Miller. 

Detinue  by  Robert  McCoy  against  L.  F.  Prince.  Judgment  for 
plaintiff  and  defendant  appealed  to  Court  of  Appeals,  which 
transferred  the  appeal  under  section  6,  Acts  1911,  p.  449,  to  Su- 
preme Court.     Reversed  and  remanded. 

It  appears  from  the  evidence  that  Prince  and  McCoy  traded 
horses,  McCoy  getting  Prince's  mare,  and  Prince  getting  McCoy's 
mule.  The  trade  was  permitted  to  stand  for  about  three  weeks 
when,  one  day.  Prince  was  in  town  and  left  the  mule  hitched, 
whereupon  McCoy,  after  changing  bridles  and  saddles,  left  the 
mare  that  he  had  received  from  Prince,  hitched  where  the  mule 
was,  and  rode  off  with  the  mule,  putting  him  back  in  his  lot.  The 
main  controversy  was  over  whether  or  not  the  mare  was  sound, 
and  as  to  Prince's  warranty  of  the  mare.  The  following  charges 
were  refused  to  defendant:  (6)  If  Prince  fraudulently  concealed 
the  fact,  if  it  was  a  fact,  that  the  mare  was  materially  defective 
or  unsound,  and  if  defendant  McCoy  was  materially  influenced 
thereby  to  make  the  trade,  then  defendant  was  authorized  to  res- 
cind the  contract. 

(7)  Same  as  6  down  to  the  word  "contract,"  and  adds:  And 
if,  within  a  reasonable  time  thereafter,  defendant  tendered  the 
mare  to  plaintiff  and  demanded  a  rescission  of  the  contract,  and 
if  thereafter  he  did  not  hold  and  use  the  mare  as  his  own,  but  as 
a  mere  bailee  for  plaintiff,  then  the  verdict  of  the  jury  should  be 
for  defendant. 


Digitized  by  VjOOQIC 


666  SUPREME  COURT  [Vol. 

[McCoy  V.  Prince.] 

(9)  If  plaintiff  made  either  a  false  representation  or  a  false 
warranty  with  reference  to  the  conditions  of  the  mare,  covering 
the  defect  in  question,  and  the  defendant  in  ignorance  of  its  falsi- 
ty was  induced  to  make  the  trade,  and  within  a  reasonable  time 
thereafter  tendered  the  mare  to  plaintiff  and  demanded  a  rescis- 
sion of  the  contract,  then  by  operation  of  law,  although  the  de- 
mand was  refused,  the  ownership  of  the  mare  became  reinvested 
in  planitiff,  and  the  title  to  the  mule  was  restored  to  defendant, 
together  with  the  right  in  him  to  immediate  possession,  which 
title  and  right  continued  in  him  notwithstanding  he  retained  pos- 
session of  the  mare,  provided  he  did  not  act  inconsistent  with  the 
holding  as  a  mere  bailee  for  the  exclusive  benefit  of  plaintiff,  and 
which  title  and  right  the  law  allows  him  to  assert  by  taking  pos- 
session of  the  mule  at  any  time  he  could  do  so,  without  committ- 
ing a  breach  of  the  peace,  or  a  trespass  upon  property  of  another. 

(11)  If ,  at  the  time  of  the  trade,  the  mare  was  defective  and 
unsound,  and  that  fact  was  known  to  plaintiff,  but  was  unknown 
to  defendant,  and  if  defendant,  at  the  time  stated  to  plaintiff  that 
he  would  not  wish  to  trade  for  the  mare  if  she  was  not  sound  and 
all  right,  and  if  plaintiff  withheld  from  defendant  the  information 
which  he  had  of  the  defective  and  unsound  condition  of  the  mare, 
and  if  defendant  was  materially  influenced  to  make  the  trade  by 
the  action  or  conduct  of  plaintiff  in  withholding  such  information, 
such  action  or  conduct  on  the  part  of  plaintiff  would  iamount  to 
a  legal  fraud,  and  authorize  a  rescission  of  the  contract. 

(12)  If  plaintiff  made  a  material  false  statement  as  to  the 
soundness  of  the  mare,  even  though  he  made  it  mistakenly  or  in- 
nocently, and  if  defendant,  not  knowing  of  the  falsity  of  the  state- 
ment, relied  upon  it,  and  was  thereby  materially  influenced  to 
make  the  trade,  that  would  amount  to  a  legal  fraud,  and  would 
authorize  a  rescission  of  the  contract. 

R.  L.  Blanton,  for  appellant.  Mayhall  &  Stacker,  for 
appellee. 

ANDERSON,  C.  J. — This  case  was  decided,  upon  a  former 
appeal,  and  is  reported  in  11  Ala.  App.  388,  66  South.  950.  We 
think  that  the  legal  questions  involved  were  correctly  set  forth  in 
the  opinion  of  said  court,  and  need  add  nothing  to  what  was  there 
said  in  order  to  dispose  of  the  present  appeal. 

(1)  It  is  true  that  the  opinion  conflicts  in  one  particular  with 
an  expression  in  the  opinion  in  the  case  of  Hafer  v.  Cole,  176  Ala, 
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at  the  top  of  page  247,  57  South.  757,  but  we  think  that  the  Court 
of  Appeals  properly  treated  the  expression  as  dicta.  It  did  not 
relate  directly  to  the  point  involved,  was  arguendo,  and  merely 
stated  the  weight  of  authority,  but  failed  to  note  the  fact  that 
such  was  not  the  rule  as  laid  down  by  our  own  cases. 

(2)  The  ruling  of  the  trial  court  in  refusing  the  defendant's 
requested  charges  6,  7,  9,  11,  and  12  was  not  in  accord  with  the 
opinion  upon  the  former  appeal,  and  the  judgment  must  be  re- 
versed. See  opinion  upon  former  appeal.  Section  4298  of  the 
Code  of  1907,  also  the  case  of  Hockensmith  v.  Winton,  11  Ala. 
App.  670,  66  South.  954,  wherein  a  distinction  is  drawn  between 
an  action  for  deceit  and  the  right  to  rescind  a  sale  for  false  state- 
ments, and  in  which  sections  4298,  4299,  and  2469  of  the  Code 
were  considered  and  discussed. 

The  trial  court  committed  no  reversible  error  in  refusing  the 
defendant's  other  requested  charges,  or  in  giving  the  plaintiff's 
requested  charges. 

Reversed  and  remanded. 

Maypield,  Somerville,  and  Thomas,  JJ.,  concur. 


Davis  V.  The  State. 

Murder, 

(Decided  June  15,  1916.    Rehearing  denied  January  4,  1917. 
73  South.  369.) 

Charge  of  Court;  Covered  by  Those  Given. — Under  General  Acts  1915, 
p.  815,  it  is  not  error  to  refuse  requested  instructions  which  are  substantial- 
ly covered  either  by  instructions  given  by  the  court  ex  mero  motu,  or  at  the 
request  of  the  parties. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  Willum  E.  Fort. 

Lethia  Davis  was  convicted  of  murder  in  the  2nd  degree  and 
she  appeals.   Affirmed. 

Richard  L.  Williams,  for  appellant.  W.  L.  Martin,  At- 
torney General  and  P.  W.  Turner,  Assistant  Attorney  General, 
for  the  State. 
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McCLELLAN,  J. — The  appellant  was  found  guilty  of  murder 
in  the  second  degree  under  an  indictment  charging  murder  in  the 
first  degree.  She  killed  Lilly  May  Campbell,  a  16  year  old  girl, 
by  cutting  her  with  a  knife.  The  defendant  was  under  the  in- 
fluence of  intoxicants  at  the  time;  the  extent  of  her  intoxication 
))eing  a  matter  of  dispute  in  the  evidence.  The  action  and  orders 
of  the  court  relating  to  the  arraignment  and  th^  constitution  of 
the  special  venire,  as  shown  by  the  return  of  the  writ  of  certior- 
ari, conformed  to  the  law  in  all  respects.  The  guilt  vel  non  of  the 
defendant  was  a  question  for  the  jury  under  the  evidence.  But 
two  rulings  on  the  admission  of  evidence  were  questioned  on  the 
trial.    Both  rulings  were  patently  correct. 

The  court  refused  nine  special  instructions  requested  for  de- 
fendant. They  have  all  been  carefully  considered  in  connection 
with  the  evidence  before  the  jury.  There  was  no  error  committed 
in  the  refusal  of  any  one  of  those  requests  for  instruction.  The 
court  gave,  at  defendant's  request,  upwards  of  20  special  instruc- 
tions. The  jury  was  fully  advised  of  the  law  governing  the  case, 
and  that  with  the  utmost  favor  to  the  defendant. 

The  judgment  is  not  affected  with  error.    It  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 

ON  REHEARING. 

McCLELLAN,  J. — It  is  asserted  in  the  application  for  rehear- 
ing that  error  underlies  the  judgment  because  of  the  refusal  to 
defendant  of  special  charge  8.  That  request  for  instruction  was 
amply  covered  by  special  instructions  6  and  7,  given  to  the  jury 
at  the  instance  of  the  defendant.  It  is  not  error  to  refuse  requests 
for  instructions  that  sustantially  duplicate  those  given  by  the 
court  ex  mero  motu,  or  at  the  request  of  the  parties. — General 
Acts  1915,  p.  815. 

A  reconsideration  of  the  action  of  the  court  in  declining  to 
exclude,  on  defendant's  motion,  the  very  incriminating  statement 
attributed  to  the  defendant  by  the  witness  Gardner,  confirms  our 
previous  view  that  no  error  was  committed  by  the  court  in  that 
regard.  The  proper  predicate  was  laid ;  and  the  inseparable  ele- 
ments of  the  statement  were  patently  relevant  to  the  issue  of  the 
defendant's  guilt  vel  non. 

There  was  no  specific  ground  of  objection  taken  for  the  de- 
fendant to  the  question  propounded  to  the  witness  Roberts  with 
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reference  to  the  defendant's  character  suggesting  the  point  that 
the  inquiry  as  to  general  character  should  not  have  included  any 
point  of  time  after  the  offense  was  alleged  to  have  been  commit- 
ted. The  grounds  of  objection  stated  were  obviously  without 
merit ;  the  defendant  having  testified  as  a  witness  before  Roberts 
was  called  to  the  stand. 

A  rehearing  must  be  denied. 

Anderson,  C.  J.  and  Sayre  and  Gardner,  JJ.,  concur. 


Alabama  Fuel  &  Iron  Co.  v.  Alabama  Fidelity  & 
Casually  Co. 

Assumpsit. 

(Decided  June  30,  1916.    Rehearing  denied  December  30,  1916. 
73  South.  374.) 

1.  Principal  and  Agent;  Pleadings;  Complaint. — The  complaint  in  this 
case  examined,  and  held  sufficient  under  §  5321,  Code  1907,  although  it  fails 
to  state  the  quantity  of  the  coal  shipped  to  the  agent,  the  dates  on  which  it 
was  shipped  and  the  amount  of  the  invoice. 

2.  Same;  Liability;  Property  Not  Accounted  for. — Although  the  con- 
tract provided  that  the  coal  and  the  accounts  of  its  sale  should  remain  the 
property  of  the  principal  until  settlement  should  be  made,  yet  where  it  fur- 
ther stipulated  that  after  the  termination  of  the  contract,  and  on  the  final 
settlement  of  the  agent  he  should  pay  according  to  invoices  rendered  for  all 
coal  then  on  hand,  and  all  amounts  of  any  kind  in  arrears,  the  agent  and  the 
surety  on  his  bond  for  the  faithful  performance  of  his  agency,  were  liable 
for  the  invoice  price  of  coal  which  he  had  received,  and  which  remained  un- 
sold at  the  termination  of  his  agency. 

3.  Pleading;  Demurrers;  Ground. — ^Where  the  action  was  on  the  bond  of 
an  agent  for  the  faithful  performance  of  his  agency,  an  averment  of  a  pro- 
vision of  the  contract  of  employment  as  one  of  the  conditions  of  the  bond, 
the  bond  and  the  contract  being  exhibited  with  the  count,  is  not  ground  for 
demurrer. 

4.  Appeal  and  Error;  Harmless  Error;  Pleading. — Error  in  sustaining 
demurrer  to  one  count,  alleging  a  balance  due  at  the  termination  of  the 
contract  of  agency,  at  invoice  prices  for  the  coal  shipped  to  the  agent,  is  not 
rendered  harmless  by  the  fact  that  plaintiff  had  the  benefit  of  the  count 
alleging  that  plaintiff  had  shipped  to  the  agent  specific  quantities  of  coal 
which  remained  on  hand,  and  specific  quantities  which  had  been  sold,  and  for 
which  the  agent  had  not  accounted,  since  the  burden  was  thereby  placed  on 
plaintiff  of  proving  the  amount  of  the  sales  by  the  agent. 

5.  Same;  Burden  of  Proof. — The  appellee  has  the  burden  to  show  that 
error  did  not  prejudicially  affect  appellant's  right. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Assumpsit  by  the  Alabama  Fuel  &  Iron  Company  against  the 
Alabama  Fidelity  &  Casualty  Company.  Judgment  for  defend- 
ant and  plaintiff  appeals.    Reversed  and  remanded. 

Percy,  Benners  &  Burr,  for  appellant.  John  R.  Tyson,  for 
appelle. 

SAYRE,  J. — We  need  not  repeat  the  statement  of  this  case  to 
be  found  in  the  report  of  a  former  appeal,  (190  Ala.  397,  67 
South.  318).  Questions  are  now  raised  other  than  the  one  to 
which  our  statement  will  be  confined,  but  it  would  be  of  no  pro- 
fit to  treat  them,  since  in  our  judgment  a  reversal  must  be  order- 
ed for  the  court's  error  in  sustaining  the  demurrer  to  amended 
count  one  of  the  complaint,  and  it  is  not  probable  that  the  other 
questions  discussed  in  briefs  of  counsel  will  recur  in  their  present 
shape. 

Defendant  bound  itself  to  answer  for  "the  faithful  perform- 
ance by  Banks  of  all  the  provisions"  of  his  contract  with  plaintiff. 
The  condition  alleged  in  the  count  under  consideration  was  as 
follows : 

"It  is  understood  and  agreed  that  this  contract  shall  remain 
in  force  indefinitely,  with  the  understanding  that  either  party 
can  at  any  time  it  desires  terminate  the  same  by  giving  60  days' 
notice  in  writing;  and  upon  such  termination  final  settlement 
shall  be  made  by  the  parties,  and  the  party  of  the  second  part 
(Banks)  shall  pay  the  party  of  the  first  part  (plaintiff)  in  ac- 
cordance with  invoices  rendered  for  all  coal  that  he  then  has  on 
hand  and  shall  make  payment  of  all  amounts  of  any  kind  in  ar- 
rears." 

The  count  avers  that  plaintiff  had  terminated  the  contract 
in  accordance  with  its  terms,  "and  that  there  was  then  due  and 
unpaid,  and  remained  due  and  unpaid,  by  the  said  Richard  G. 
Banks,  to  plaintiff,  under  said  contract,  in  accordance  with  in- 
voices rendered,  for  all  coal  shipped  him  by  plaintiff  that  the  said 
Richard  G.  Banks  then  had  on  hand  (which  was,  to  wit,  the 
amount  of  75  tons)  the  sum  of,  to  wit,  $200  and  for  arrears  for 
coal  theretofore  shipped  said  Banks  under  said  contract  by  plain- 
tiff (in,  to  wit,  the  amount  of  2,000  tons)  the  further  sum  of,  to 
wit,  $4,267.19."    It  then  avers  in  substance  a  demand  for  "said 
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sum  of  money  so  due  it"  and  a  breach  on  the  part  of  defendants 
(Banks  and  the  Fidelity  Company)  in  that  "they  wholly  refused 
and  failed  and  still  refuse  and  fail  to  pay  plaintiff  said  sum  of, 
to  wit,  $4,467.19."  Both  contracts  were  exhibited  with  the  com- 
plaint and  by  reference  made  a  part  of  the  count. 

(1)  The  language  of  this  count,  with  reasonable  perspicuity, 
we  think,  and  so  intelligibly  as  to  present  material  issues  of  law 
and  fact,  expressed  the  idea  that  plaintiff  had  terminated  its  con- 
tract with  Banks,  as  under  its  quoted  terms  plaintiff  had  the  right 
to  do,  and  sought  to  recover  of  defendants  the  sum  of  $4,467.19 
due  at  invoice  prices  for  coal  shipped  to  Banks,  of  which  sum 
$200  was  due  for  75  tons  Banks  had  on  hand  at  the  termination 
of  the  contract,  and  the  further  sum  of  $4,267.19  which  was  at 
that  time  in  arrears — meaning,  according  to  the  lexicographers, 
that  such  a  sum  was  behind  in  pa5mient,  or  remained  unpaid, 
though  due,  and  more  especially  that  it  was  a  balance  remaining 
due  though  some  part  had  been  paid — ^for  2,000  other  tons  there- 
tofore shipped  by  plaintiff  to  Banks  under  the  contract  between 
them.  These  averments  constituted  a  substantial  observance  of 
the  rule  of  pleading  prescribed  by  the  statute  and  our  numerous 
adjudication  on  the  subject. — Code,  §  5321,  and  cases  annotated 
thereunder.  It  is  said  in  appellee's  brief  that  the  count  should 
have  alleged  the  quantity  of  coal  shipped  to  Banks,  the  dates  on 
which  it  was  shipped,  and  the  amounts  of  the  invoices.  As  for 
these  particular  objections  the  count  would  have  been  sufficient 
had  it  merely  alleged  that  defendants  were  indebted  to  plaintiff 
in  the  sum  of  $4,467.19  on  account  of  coal  shipped  by  plaintiff 
to  Banks  in  accordance  with  the  terms  of  the  contract  exhibited 
with  the  complaint.  Otherwise  it  must  have  been  necessary,  as 
against  the  Fidelity  Company,  to  assign  a  breach  of  the  bond  on 
every  shipment  or  even  ton  of  coal  for  which  plaintiff  had  not  re- 
ceived payment,  or  the  complaint  should  have  been  made  to  serve 
all  the  purposes  of  a  bill  of  particulars.  Neither  proposition  can 
be  maintained. 

(2)  Under  the  contract  Banks  acted  as  plaintiff's  agent  in 
handling  and  selling  the  coal  shipped  to  him,  and  the  Fidelity 
Company  had  underwritten  his  faithful  performance  of  his 
agency.  The  contract  provided  that  all  sums  of  money  collected 
by  Banks  over  and  above  the  invoice  price  and  all  accounts,  mean- 
ing of  course  uncollected  accounts,  should  be  his  commission  or 
compensation  for  his  services  as  agent.    By  its  demurrer  the 
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Fidelity  Company  insists  that  Banks  was  not  in  arrears  unless 
he  had  sold  the  coal  and  collected  the  money  for  it,  and  that  the 
count  failed  to  state  such  a  case.  True,  the  contract  also  provid- 
ed that  the  coal  and  the  accounts  should  remain  the  property  of 
plaintiff  until  settlement  should  be  made ;  but  it  further  stipulat- 
ed that  on  or  before  the  20th  of  each  month  Banks  should  pay 
for  all  coal  shipped  to  him  before  the  1st  of  the  same  month,  and 
not  only  so,  but  that  upon  final  settlement  he  should  pay  accord- 
ing to  invoices  rendered  for  all  coal  then  on  hand  and  make  pay- 
ment of  all  amounts  of  any  kind  in  arrears.  The  meaning  of  the 
contract  is  reasonably  clear  to  this  effect,  that  upon  termination 
of  Banks'  agency,  he  was  to  pay  the  invoice  price  of  all  coal  then 
on  hand  and  as  well  for  coal  previously  received  and  sold  by  him 
for  which  plaintiff  had  not  been  paid,  so  that,  as  affecting  Banks' 
liability  to  plaintiff,  and  the  extent  of  the  Fidelity  Company's  li- 
ability as  surety,  it  was  really  a  matter  of  no  consequence 
whether  Banks  had  sold  any  coal  or,  of  he  had,  whether  he  had 
collected  the  money  for  it,  for,  in  any  case,  he  was  accountable 
to  plaintiff  at  invoice  prices  for  all  the  coal  received  by  him ;  and 
while  plaintiff  might  have  reclaimed  any  coal  on  hand  after  the 
termination  of  Banks'  agency  and  any  outstanding  accounts  for 
coal  sold  by  him,  still  Banks  had  given  plaintiff  the  option  to 
follow  the  course  indicated  by  this  suit  by  agreeing  to  repeat 
again  the  language  of  the  contract,  that  upon  such  termination 
and  on  final  settlement  he  would  pay  plaintiff  "in  accordance  with 
invoices  rendered  for  all  coal  that  he  then  had  on  hand  and  make 
payment  of  all  amounts  of  any  kind  in  arrears,"  and  for  his  per- 
formance of  this  agreement  the  Fidelity  Company  had  stood 
surety.  We  will  add,  though  it  may  be  so  obvious  as  hardly  to 
require  statement,  that  if  plaintiff  had  reclaimed  any  coal  or  ac- 
counts, defendants  would  be  entitled  to  credit  for  their  invoice 
price  and  face  value. 

The  tenth  ground  of  demurrer  challenged  the  sufficiency  of 
the  count  upon  the  ground  that  it  joined  two  alleged  breaches  of 
the  bond.  This  ground  of  the  demurrer  is  not  argued  by  appellee, 
and  in  connection  with  what  has  already  been  said  we  deem  it 
sufficient  at  this  point  to  note  the  fact  that  in  this  count  only  one 
breach  of  the  bond  was  assigned,  and  that  was  the  failure  and 
refusal  of  the  defendants  to  pay  the  sum  claimed. 

(3)  Our  attention  has  been  drawn  to  the  averment  in  this 
count  that  "one  of  the  conditions  of  said  bond  [italics  supplied] 
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was  as  follows,  to  wit,"  upon  which  follows  an  extended  quota- 
tion of  that  part  of  the  contract  between  plaintiff  and  Banks  in 
which  it  was  stipulated  that  plaintiff  might  terminate  the  con- 
tract by  notice  whereupon  a  final  settlement  should  be  had  and 
Banks  would  pay,  etc.  In  a  certain  manner  of  speaking,  not 
wholly  insensible,  this  stipulation  was  contained  in  the  bond,  for 
the  bond  expressly  made  the  contract  between  plaintiff  and  Banks 
a  part  of  itself;  and  if,  as  appellee  suggests,  proof  of  the  bond 
would  not  have  amounted  to  proof  of  the  contract,  to  which  the 
Fidelity  Company  was  not  a  party  at  the  time  of  its  execution, 
that  question  would  have  arisen  only  on  consideration  of  the  suf- 
ficiency of  the  evidence  to  sustain  a  verdict  for  plaintiff,  unless 
indeed  the  count,  in  the  shape  in  which  it  was,  after  the  indul- 
gence of  all  intendments  in  its  favor,  wholly  failed  to  state  a 
cause  of  action ;  but  that  is  not  contended  for ;  and,  at  most,  prob- 
ably this  averment  laid  the  count  open  only  to  the  objection  that 
it  contained  repugnant  averments — a  point  not  taken  by  the  de- 
murrer. And  anyhow  this  defect  in  the  count  does  not  appear  to 
have  been  called  to  the  attention  of  the  trial  court  in  any  way, 
and  when  the  averment  is  read  in  connection  with  the  bond  and 
contract  exhibited  with  the  count,  it  was  so  obviously  a  mere 
lapse  of  the  pen  that,  in  view  of  our  statue  on  the  subject  of  de- 
murrers, we  cannot  attribute  the  ruling  to  this  defect  or  allow 
it  otherwise  to  operate  on  appeal  to  sustain  the  ruling  in  the  court 
below. 

It  follows  from  what  has  been  said  that  the  court  committed 
error  in  sustaining  the  demurrer  to  the  first  count  of  the  com- 
plaint. 

(4)  But  appellee  insists  that  this  error  cannot  suffice  to  re- 
verse the  judgment  for  the  reason,  it  is  said,  that  appellant  under 
counts  3  and  4  had  the  full  benefit  of  the  case  made  by  count  1. 
We  have  been  unable  to  bring  our  minds  to  that  conclusion. 
Plaintiff  was  driven  by  the  ruling — or  so  conceived  its  effect — 
to  amend  its  complaint  by  avering  in  count  3  that  "at  the  time 
of  said  breach,"  meaning,  as  we  think  the  count  should  be  con- 
strued, June  20,  1912,  or  thereabouts,  "plaintiff  had  shipped  said 
Richard  G.  Banks  coal  under  the  terms  of  said  contract,  for 
which  he  was  accountable  to  plaintiff  at  the  invoice  price  there- 
of under  said  contract  in  the  sum  of,  to  wit,  $4,467.19;  and  that 
said  Banks  had  sold  such  coal,  and,  as  above  stated,  he  wholly 
failed  and  refused  to  account  to  plaintiff  for  the  proceeds  thereof, 
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or  any  part  thereof."  And  in  count  4  plaiptiff  alleged  that  "at 
said  time,"  meaning  in  this  count,  very  clearly,  June  20,  1912, 
"said  Richard  G.  Banks  had  on  hand  of  such  coal  75  tons  there- 
of, of  the  price,  according  to  the  invoices  rendered  thereof,  of, 
to  wit,  $200 ;  and  that  he  was  further  in  arrears  to  plaintiff  for 
coal  shipped  him  under  such  contract  to  the  extent  of  2,000  tons 
which  he  had  sold  and  failed  to  account  for  under  the  terms  of 
said  contract,  the  price  of  such  coal  under  said  contract  being  the 
sum  of,  to  wit,  $4,467.19."  At  any  rate,  plaintiff  amended  its 
complaint  by  the  addition  of  counts  3  and  4,  as  stated,  without 
adding  any  other  count  more' nearly  claiming  the  full  measure  of 
the  damages  alleged  in  count  1.  Thus,  by  the  ruling  in  question, 
was  put  upon  plaintiff  the  burden  of  proving  that  by  far  the  larg- 
er part  of  its  claim  was  for  coal  that  Banks  had  sold,  and  this, 
as  we  have  seen,  it  was  not  necessary  that  plaintiff  should  prove. 
Defendant's  insistence  is  that  the  bill  of  exceptions  shows  that 
all  the  coal  shipped  to  Banks  was  received  and  sold  by  him.  The 
bill  of  exceptions,  which  purports  to  contain  the  substance  of  all 
the  evidence  introduced  on  the  trial,  in  some  material  particu- 
lars undertakes  merely  to  state  that  it  was  not  prepared  or  sign- 
ed with  a  view  to  the  contention,  now  presented,  that  possible 
error  as  to  the  ruling  against  count  1  did  the  plaintiff  no  harm. 
It  shows  without  conflict  shipments  prior  to  June  20,  1912  (the 
date  on  which  plaintiff  terminated  the  contract  by  notice,  and 
after  which  no  coal  was  shipped)  of  4,915.05  tons  of  coal  worth 
at  invoice  prices  "which  varied  from  time  to  time"  $12,322.46, 
and  credits  by  payments,  the  last  made  on  June  18, 1912,  amount- 
ing to  $7,855.27,  leaving  a  balance  due,  on  plaintiff's  theory  of 
the  case,  of  $4,467.19,  the  amount  claimed  in  the  complaint.  At 
one  place  the  bill  of  exceptions  states:  "There  was  testimony 
going  to  show  that  the  coal  shipped  to  Banks  by  the  plaintiff 
was  received  by  Banks  and  sold  through  the  Banks  Coal  Com- 
pany, of  which  Banks  was  the  general  manager,  and  that  the 
proceeds  of  the  coal  was  deposited  in  the  Fourth  National  Bank 
of  the  city  of  Montgomery  to  the  credit  of  the  Banks  Coal  Com- 
pany and  was  subject  to  checks  drawn  by  that  company." 

This  was  probably  intended  merely  as  a  statement  of  the  man- 
ner in  which  Banks  conducted  the  sales  and  used  the  proceeds 
of  the  coal  sold  by  him.  But  however  that  may  be,  further  along 
is  this  statement: 

"The  testimony  further  showed  that  beginning  with  October 
1911,  and  ending  with  October,  1912,  there  was  sold  of  the  coal 
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shipped  Banks  by  plaintiff  coal  to  the  amount  of  $24,946.86,  part 
being  sold  for  cash  and  part  on  credit,  but  prior  to  November, 
1912,  there  had  been  collected  in  cash  $24,946.86  for  such  coal 
as  follows.** 

And  here  follows  a  statement  of  the  amount  of  sales  for  cash 
and  on  credit  during  each  month  of  the  period  stated,  including 
October,  1912.  This  statement  shows  sales  amounting  probably 
to  more  than  $2,000,  certainly  to  more  than  $1,600,  made  after 
the  20th  of  June,  the  date  on  which  the  status  of  the  Fidelity 
Company's  accountability  became  fixed  by  plaintiffs  notice  ter- 
minating the  contract,  and  the  date,  also,  before  which  counts  3 
and  4  alleged  that  sales  had  been  made  by  Banks. 

(5)  Upon  appellee  rests  the  burden  of  showing  that  the  er- 
ror in  the  ruling  against  count  1  did  not  prejudicially  affect 
plaintiffs  case.  Conceding  the  propriety  of  investigation  of  the 
case  shown  by  the  bill  of  exceptions  for  the  purpose  indicated — 
about  which  there  may  be  doubt  in  the  circumstances,  the  court 
having  given  the  affirmative  charge  for  the  Fidelity  Company — 
it  appears  affirmatively,  we  think,  that  plaintiff  under  the  aver- 
ments of  counts  3  and  4  could  not  have  had  the  full  benefit  of  the 
case  stated  in  count  1,  even  though  the  jury  had  been  allowed  to 
consider  a  verdict  against  the  company.  It  results  that  the  judg- 
ment must  be  reversed. 

Reversed  and  remanded. 

Anderson,  C.  J.  and  McCellan  and  Gardner,  JJ.,  concur. 


Williams  v.  Bryan. 

Ejectment. 

(Decided  December  7,  1916.    73  South.  372.) 

1.  Boundaries;  Description. — The  rule  that  a  statement  of  the  quantity 
of  land  inserted  in  a  deed  by  way  of  description  must  yield  to  a  natural  or 
permanent  object  called  for  in  the  conveyance,  applies  to  the  description  of 
an  area  excepted  from  an  entire  tract  granted  in  comprehensive  terms. 

2.  Same. — Where  the  deed  excepts .  "one  and  one-half  acres  off  of  the 
southeast  corner  to  a  branch,"  the  exception  covers  the  whole  of  the  corner 
to  the  branch,  although  it  contains  three  and  one-half  acres. 
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Appeal  from  Blount  Circuit  Court. 
Heard  before  Hon.  J.  E.  Blackwood. 

Ejectment  by  J.  M.  Williams  against  Cephas  Bryan.  Judgr- 
ment  for  the  defendant  and  plaintiff  appeals.    Affirmed. 

Russell  &  Johnson,  for  appellant.  O.  A.  Steele,  for  appel- 
lee. 

SOMERVILLE,  J. — The  plaintiff  sues  in  statutory  ejectment 
to  recover  about  3V^  acres  of  land  in  the  southeast  comer  of  the 
southwest  quarter  of  section  30,  township  11,  range  3,  east,  and 
bounded  on  the  north  and  west  by  a  branch  running  northeast 
and  southwest.  Both  parties  claim  through  the  same  grantor,  but 
plaintiff's  deed  was  executed  in  1907,  and  was  duly  recorded  be- 
fore defendant's  deed  was  executed  in  1913. 

The  only  question  in  the  case  is  whether  the  description  of 
the  land  in  plaintiff's  deed  covers  the  triangular  tract  sued  for. 
This  description  is  as  follows :  "The  southwest  l^  of  section  30, 
township  11,  range  3,  east,  except  one  and  one-half  acres  off  the 
southeast  corner  to  a  branch,  and  1  and  ^4  of  an  acre  off  the  N. 
W.  corner  to  the  bluff  of  the  mountain,  making  the  top  of  the 
bluff  the  line,  containing  in  all  one  hundred  and  fifty  eight  and 
14  acres,  more  or  less." 

(1)  Plaintiff's  contention  is  that  the  first  exception  in  the 
deed  is  wholly  void  for  uncertainty ;  or  else  that,  in  any  event,  the 
excepted  area  is  no  more  than  I14  acres  in  a  square  in  the  com- 
er— ^thus  leaving  within  the  operation  of  his  grant  about  2  acres 
lying  southeast  of  the  branch  referred  to. 

"Quantity,  although  less  reliable  and  last  to  be  resorted  to  of 
all  descriptions  of  boundaries,  may,  nevertheless,  in  doubtful 
cases,  have  weight  as  a  circumstance  in  aid  of  other  calls,  and 
in  the  absence  of  other  definite  description  it  may  have  a  con- 
trolling force."—  5Cyc.  927  (10) . 

But  "a  statement  of  the  quantity  of  land  supposed  to  be  con- 
veyed, and  inserted  in  a  deed  by  way  of  description,  must  yield 
to  natural  or  permanent  objects  called  for  in  the  conveyance." — 
5  Cyc.  920e. 

This  is  because  it  is  presumed  that  visible  objects  mentioned 
in  a  deed  as  boundaries  have  been  examined  by  the  parties. — 
Roat  V.  Puff,  3  Barb.  (N.  Y)353.  This  rule  is  just  as  applicable 
to  the  description  of  an  area  excepted  from  an  entire  tract  grant- 
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ed  in  comprehensive  terms,  as  it  is  to  the  description  of  the  ^ant 
itself. 

(2)  In  the  instant  deed,  it  is  clear  that  the  exception  was  in- 
tended to  embrace  the  corner  of  the  section  extending  to  the 
branch,  and  supposed  to  contain  IV^  acres.  Applying  the  rule  of 
construction  above  quoted,  the  declaration  of  quantity  will  be  re- 
jected, and  the  stated  natural  boundary  will  be  retained  as  the 
intended  limitation  upon  the  tract  retained  by  the  grantor.  Had 
the  quantity  been  described  as  10  acres,  instead  of  I14,  the  re- 
sult would  be  the  same. 

The  trial  judge  might  well  have  given  the  general  affirmative 
charge  for  defendant  had  it  been  requested,  and  it  is  therefore 
unnecessary  to  consider  the  several  rulings  complained  of  by  the 
appellant. 

ILret  the  judgment  be  affirmed. 

Affirmed. 

McClellan,  Maypield,  and  Thomas,  JJ.,  concur. 


Malone-McConnell  R.  E.  G>.  v.  J.  B.  Simpson 
Audit  Co. 

Assumpsit. 

(Decided  November  16,  1916.    Rehearing  denied  December  30,  1916. 
73  South.  369.) 

1.  Evidence;  Experts;  QuaKfication. — ^Whether  or  not  a  witness  offering 
to  testify  as  an  expert  is  qualified  as  an  expert,  is  a  matter  addressed  to 
the  trial  judge,  and  within  his  sound  discretion. 

2.  Same. — ^Where  the  evidence  disclosed  that  a  witness  was  an  expert 
accountant  of  many  years  experience,  the  exclusion  of  his  testimony  on  the 
grround  that  he  was  not  qualified  as  an  expert,  was  not  a  proper  exercise  of 
the  court's  discretion. 

8.  Same;  Foundation  of  Opinion. — ^Where  the  action  was  for  compensa- 
tion for  auditing  books,  an  expert  could  testify,  from  his  personal  observa- 
tion and  examination  of  the  books  and  of  the  audit,  that  plaintiff's  audit  was 
inaccurate  and  valueless,  although  his  testimony  pointed  out  only  some  of 
the  inaccuracies  and  mistakes,  and  did  not  state  all  the  facts  upon  which  he 
rested  his  conclusion. 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  Crow. 
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Assumpsit  by  J.  B.  Simpson  Audit  Company  against  the 
Malone-McConnell  Real  Estate  Company.  Judgment  for  plain- 
tiff and  defendant  appeals.    Reversed  and  remanded. 

Transferred  from  the  Court  of  Appeals. 

Harsh,  Harsh  &  Harsh,  for  appellant.  Tillman,  Bradley 
&  Morrow  and  J.  A.  Simpson,  for  appellee. 

GARDNER,  J. — Appellee  brought  suit  against  appellant  to 
recover  an  amount  due  for  services  rendered  as  public  account- 
ant in  making  a  general  audit  of  appellant's  books.  The  audit 
was  completed  and  reports  submitted  about  September  15,  1914. 
It  was  insisted  by  way  of  defense  that  the  work  was  inefficiently 
done,  that  the  report  of  the  books  was  inaccurate,  and  that  other 
accountants  had  to  be  employed  to  make  a  correct  audit.  On 
submission  of  this  disputed  issue  of  fact  as  to  the  efficiency  of 
the  services  rendered,  the  jury  returned  a  verdict  for  plaintiff. 
Hence  this  appeal. 

The  second  audit  of  defendant's  books  was  made  by  the  Ride- 
out  Audit  Company,  of  Birmingham,  Ala.  The  evidence  dis- 
closes that  the  auditing  was  conducted  by  T.  A.  Rideout,  presi- 
dent of  the  company,  that  he  conducted  the  work  in  person,  with 
the  assistance  of  one  Muchmore,  and  that  the  report  submitted 
differed  in  several  material  respects  from  the  Simpson  Company's 
report,  being  more  favorable  for  the  defendant. 

Said  Rideout  had  been  subpoenaed  as  a  witness  for  the  defend- 
ant and  the  summons  duly  served  by  the  sheriff,  but  he  was  not 
present  at  the  trial.  On  account  of  his  absence  the  defendant 
announced  that  it  was  not  ready  for  trial,  but  the  court  permit- 
ted a  showing  to  be  made  as  to  what  would  be  the  testimony  of 
Rideout,  and,  on  plaintiff's  counsel  agreeing  to  admit  such  show- 
ing subject  to  legal  exceptions,  the  trial  proceeded.  This  show- 
ing disclosed  that  T.  A.  Rideout  was  an  expert  accountant,  hav- 
ing had  many  years'  experience  in  the  business  of  auditing.  The 
testimony  for  defendant  previously  introduced  was  to  the  same 
effect  and  was  without  dispute.  The  showing  further  disclosed 
that  the  said  absent  witness  made  a  complete  audit  of  the  affairs 
and  accounts  of  defendant,  beginning  in  September,  1914,  and 
that  he  examined  and  compared  with  his  report  the  report  furn- 
ished defendant  by  the  plaintiff. 

The  trial  court,  on  motion  of  plaintiff,  excluded  from  the  jury 
the  remainder  of  said  showing,  which  in  substance  was  that  the 
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report  and  audit  of  the  plaintiff  was  inaccurate,  inconclusive, 
and  valueless;  that  it  contained  many  errors — one  showing  a 
shortage  exceeding  $2,000,  and  several  running  into  $100  each 
— ^most  of  which  mistakes  were  against  the  defendant  company ; 
and  that  said  audit  and  report,  besides  being  of  no  value,  were 
positively  harmful  to  the  defendant.  The  grounds  for  said 
motion  were  that,  the  evidence  was  illegal,  irrelevant,  incompe- 
tent, and  immaterial,  and  a  conclusion  of  the  witness ;  that  it  in- 
vaded the  province  of  the  jury,  was  unintelligible  and  mislead- 
ing ;  that  said  Rideout  had  not  been  properly  qualified ;  and  that 
the  matter  was  not  properly  the  subject  of  expert  testimony. 

(1)  It  is  insisted  in  argument,  first,  that  the  ruling  of  the 
court  was  justified  upon  the  ground  that  the  witness  had  not 
been  qualified  as  an  expert,  and  that  this  was  a  matter  resting 
largely  within  the  sound  discretion  of  the  trial  court.  The  rule 
is  so  established  in  this  state.  Gvlf  City  Ins.  Co.  v.  Stephens, 
51  Ala.  123  ;L.&N.  R.  R.  Co.  v.  Sandlin,  125  Ala.  591,  28  South. 
40;  White  v.  State,  133  Ala.  32  South.  139;  Odom  v.  State,  174 
Ala.  4,  56  South.  913. 

(2)  The  record  does  not  disclose  upon  what  ground  of  ob- 
jection the  court  acted  in  excluding  that  portion  of  the  showing 
above  referred  to,  and  which  was  in  fact  the  entire  substance  of 
the  material  portion  thereof.  From  what  we  have  previously 
said  as  to  the  state  of  the  evidence  in  regard  to  the  qualification 
of  Rideout  as  an  expert  accountant,  which  was  without  dispute, 
we  are  convinced  that  the  action  of  the  court  was  not  rested 
on  and  cannot  be  sustained  by  this  theory.  It  appears  to  be  con- 
ceded by  counsel  in  brief  that  the  matter  testified  to  was  properly 
a  subject  of  expert  testimony. 

(3)  It  is  next  insisted  that  the  evidence  excluded  was  but 
the  opinion  or  conclusion  of  the  witness,  and  was  inadmissible 
because  not  preceded  by  a  full  statement  of  all  the  facts. 

As  previously  stated,  the  witness  was  an  expert  and  was 
testifying  from  his  personal  observation  and  examination  of  the 
books  of  the  defendant  company  and  of  the  audit  and  report  of 
the  plaintiff  thereon.  His  testimony  pointed  out  some  of  the 
facts — some  of  the  inaccuracies  or  mistakes — but  it  is  insisted 
that  his  evidence  was  inadmissible  without  first  stating  all  the 
facts  upon  which  his  conclusion  rested. 

We  are  aware  of  the  fact  that  in  a  number  of  jurisdictions 
the  rule  as  contended  for  by  appellant  prevails,  to  the  effect  that 
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the  opinion  of  an  expert,  formed  upon  his  own  observation  or 
examination,  is  not  admissible  in  evidence  without  a  statement 
of  the  facts  upon  which  it  is  based.  Mr.  Wigmore,  in  his  work 
on  Evidence,  criticises  this  rule  rather  severely.  The  question 
is  ably  discussed  by  the  New  York  Court  of  Appeals  in  the  com- 
paratively recent  case  of  People  v.  Faber,  199  N.  Y.  256,  92  N. 
E.  256,  92  N.  E.  674,  20  Ann.  Cas.  879,  and  a  number  of  authori- 
ties are  cited  in  the  note  to  the  report  of  that  case. 

We  approve  the  finding  of  the  New  York  court  in  the  above- 
mentioned  case,  which  is  in  accord  with  the  rule  in  this  state. 
See  Mobile  L.  I.  Co.  v.  Walker,  58  Ala.  290 ;  L.  &  N.  R.  R.  Co.  v. 
Savdlin,  supra;  Stewart  v.  Sloss-S.  S.  &  I.  Co.,  170  Ala.  544,  54 
South.  48,  Ann.  Cas.  1912D,  815;  Gulf  City  Ins.  Co.  v.  Stephens, 
supra;  Shrimpton  &  Sons  v.  Brice  &  Donahoo,  109  Ala.  643,  20 
South.  10;  Pope  v.  State,  174  Ala.  63,  57  South.  245;  Parrish  v. 
State,  139  Ala.  16,  36  South.  1012;  3  Mayf.  471;  11  R.  C.  L. 
176-8. 

We  conclude,  therefore,  that  the  trial  court  was  in  error  in 
excluding  this  testimony,  which  action  must  work  a  reversal  of 
the  cause.  The  portion  of  the  showing  which  was  excluded  em- 
braced the  substance  of  the  material  part  of  the  testimony  of 
the  absent  witness.  The  testimony  was  prima  facie  relevant  and 
admissible,  and  its  exclusion  was  clearly  prejudicial  to  the  de- 
fendant. For  this  error  the  judgment  of  the  trial  court  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


Smith  i;.  Yearwood,  et  al. 

Damages. 

(Decided  November  30,  1916.    73  South.  384.) 

1.  Parties;  Infants;  Amendment. — Where  plaintiff  was  named  in  the 
summons  as  "Mrs.  Houston  Smith,  pro  ami,  Joe  Smith,"  the  suit  beine  by 
an  infant,  and  in  the  complaint  as  "Joe  Smith,"  it  was  proper  to  amend  by 
adding  or  striking  out  the  name  of  the  nominal  plaintiff,  in  view  of  tie  pro- 
visions of  §  2490,  Code  1907. 
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2.  Same;  Time. — ^Where  the  infant  plaintiff  had  become  of  age  since  the 
institution  of  the  suit,  but  before  the  trial,  an  amendment  to  the  complaint 
by  striking  out  the  name  of  the  next  friend,  submitted  just  previous  to  the 
case  going  to  the  jury  was  not  too  late,  and  should  have  been  g^ranted. 

3.  Appeal  anad  Error;  Review;  Want  of  Judgment. — ^Where  the  record 
fails  to  set  out  the  judgment  of  the  lower  court  on  the  motion  for  a  new 
trial,  the  appellate  court  cannot  review  the  action  of  the  lower  court  thereon. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  R.  C.  Brickell. 

Action  by  Joe  Smith,  pro  ami,  against  C.  C.  Yearwood  and 
others,  for  damages.  Judgment  for  defendants  and  plaintiffs 
appeal.     Reversed  and  remanded. 

TuMLiN  &  Ingram,  and  M.  S.  Parker,  for  appellant.  F.  E. 
St.  John,  and  A.  A.  Griffith,  for  appellee. 

THOMAS,  J. — The  plaintiff,  as  named  in  the  original  sum- 
mons and  caption  of  the  complaint,  was  "Mrs.  Houston  Smith, 
pro  ami,  Joe  Smith."  In  count  2  of  the  original  complaint,  the 
plaintiff  was  named  as  "Joe  Smith,"  without  naming  his  next 
friend.  At  the  trial,  by  leave  of  the  court  first  had  and  obtained, 
the  plaintiff  amended  his  complaint  as  follows,  to-wit:  By- 
amending  the  caption  of  the  complaint  where  the  same  reads, 
"Mrs.  Houston  Smith,  pro  ami,  Joe  Smith,"  to  read,  instead, 
"Joe  Smith,  by  his  next  friend  and  mother,  Mrs.  Houston  Smith ;" 
and  by  striking  from  said  complaint  counts  1  and  2  and  adding 
counts  4  and  5,  which  are  set  out  in  the  amendment.  The  de- 
fendants moved  to  strike  the  amended  complaint,  on  the  ground 
that  the  amendment  made  an  entire  change  of  parties  plaintiff, 
which  motion  the  court  granted. 

The  defendants  were  sued  in  count  2  by  the  real  plaintiff, 
Joe  Smith,  which  count  commences  as  follows:  "The  plaintiff, 
Joe  Smith,  complains  of  the  aforesaid  defendants,  and  alleges 
that  heretofore,  etc."  This  complaint  appears  to  have  been  care^ 
lessly  drawn,  yet  under  the  pleadings  in  the  case  the  amendment 
was  not  a  departure.  It  has  been  held  that  an  amendment, 
striking  out  the  name  of  a  nominal  plaintiff  or  inserting  the  name 
of  a  nominal  plaintiff,  is  allowable. 

In  the  case  Howland  v.  Wallace,  81  Ala.  238,  2  South.  96, 
Chief  Justice  Stone  said :  "Infancy  *  *  *  is  not  a  defense 
in  bar  of  the  action.  It  must  be  pleaded  in  abatement.  ♦  *  ♦ 
And  under  our  liberal  system  of  amendments,  if  this  defense 
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had  been  properly  interposed,  an  amendment  by  introducing  a 
next  friend  would  have  been  allowable." 

(1)  Section  2490  of  the  Code  of  1907  is  as  follows:  •'In  all 
cases  where  suits  are  brought  in  the  name  of  the  person  having 
the  legal  right  for  the  use  of  another,  the  beneficiary  must  be 
considered  as  the  sole  party  on  the  record." 

The  name  of  the  plaintiff  is  stated  in  the  caption  of  the  origi- 
nal complaint,  and  referred  to  in  counts  1  and  2  thereof.  It  was 
a  suit  in  the  name  of  Mrs.  Houston  Smith,  the  nominal  plaintiff, 
for  the  benefit  of  Joe  Smith,  the  real  plaintiff.  The  beneficiary 
is  the  sole  party  on  the  record,  and  such  a  complaint  can  be 
amended  by  adding  or  striking  out  the  nominal  plaintiff. — Har- 
ris V.  Plant,  31  Ala.  639 ;  Amer.  Un.  Tel.  Co.  v.  Daughtery,  89  Ala. 
191,  7  South.  660;  Southern  Ry.  Co.  v.  Brewster,  9  Ala.  App. 
597,  63  South.  790 ;  Ex  parte  Nicrosi,  103  Ala.  104, 15  South.  507 ; 
Cowan  V.  Campbell,  131  Ala.  211,  31  South.  429;  Manistee  Mill 
Co.  V.  Hobdy,  165  Ala.  411,  15  South.  507. 

(2)  It  appears  from  the  bill  of  exceptions  in  this  case  that 
after  the  court  had  charged  the  jury,  and  just  before  it  had 
given  the  affirmative  charge  for  the  defendants,  the  plaintiff 
asked  leave  to  amend  the  complaint  by  striking  out  the  name  of 
Mrs.  Houston  Smith,  as  next  friend,  and  leaving  Joe  Smith  as 
the  sole  party  plaintiff.  It  had  been  shown  by  the  evidence  that 
Joe  Smith  had  become  of  age  since  the  institution  of  the  suit  and 
prior  to  the  date  of  the  trial. — Campbell  v.  Bowne,  5  Paige  Ch. 
(N.  Y.)  34;  Tucker  v.  Wilson,  68  Miss.  698,  9  South.  898;  Hamlin 
V.  Stevenson,  34  Ky.  597.  The  court  declined  to  allow  the  amend- 
ment, on  the  ground  that  it  came  too  late,  and  then  read  the  af- 
firmative charge  to  the  jury. 

The  court  was  in  error  in  not  allowing  this  amendment. — 
Code  1907,  §§  5367,  5369;  Mahan  v.  Smitherman,  71  Ala.  565; 
L.  &  N.  R.  R.  Co.  V.  Markee,  103  Ala.  160,  15  South.  511,  49  Am. 
St.  Rep.  21 ;  Hanchey  v.  Brunson,  181  Ala.  453,  61  South.  258. 

In  the  recent  case  of  King  v.  Gray,  189  Ala.  686,  66  South.  643, 
this  court  said:  "Undoubtedly  the  offer  to  amend  came  at  a 
very  late  stage  of  the  trial,  viz.,  just  before  the  jury  retired.  This 
situation  may  have  called  for  terms  from  the  trial  judge,  but  it 
did  not  destroy  the  right  of  the  plaintiff  to  his  amendment." 

(3)  The  record  proper  fails  to  set  out  the  judgment  of  the 
lower  court  on  the  motion  for  a  new  trial;  therefore  this  court 
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cannot  review  the  same. — Southern  Ry,  Co.  v.  Nelson,  148  Ala. 
88,  41  South.  1C06 ;  Stokes  v.  Hinton,  infra,  72  South.  503. 

The  judgment  is  reversed,  and  the  cause  is  remanded; 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Maypield  and  Somerville,  JJ.,  concur. 


Straughn  v.  Brake. 

Certiorari. 

(Decided  November  23,  1916.    Rehearing  denied  December  30,  1916. 
73  South.  371.) 

1.  Certiorari;  Issuance;  Authority  of  Judge  of  Probate. — ^Under  §  5430, 
Code  1907,  a  judge  of  probate  has  power  and  authority  to  issue  statutory 
certiorari  but  not  common  law  certiorari. 

2.  Same;  TriaL — Although  the  petition  to  the  judge  of  probate  for  a 
statutory  writ  of  certiorari  to  remove  a  cause  from  the  justice  court,  was 
insulticient^  yet  it  is  the  duty  of  the  court  to  which  the  cause  has  been  re- 
moved, to  proceed  to  a  trial  de  novo  without  reference  to  the  rulings  of  the 
justice  of  the  peace. 

3.  Same;  Statutory  Writ. — ^Where  the  petition  averred  that  after  con- 
tinuing the  cause,  the  justice  of  the  peace,  without  notice  to  petitioner  ren- 
dered judgment  against  petitioner,  depriving  him  of  an  opportunity  to  de- 
fend, and  the  prayer  in  the  petition  prayed  of  the  judge  of  probate  a  writ  to 
require  such  justice  to  certfry  in  return  all  the  papers,  and  a  transcript  of 
the  proceedings  to  the  next  term  of  the  circuit  court,  the  order  of  the  judge 
of  probate  to  the  circuit  clerk  directing  him,  on  condition,  to  issue  the  writ 
of  certiorari,  the  writ  issued  by  the  clerk  in  response  thereto  was  a  statu- 
tory and  not  a  common  law  writ,  although  the  petition  contained  averments 
appropriate  to  a  petition  for  a  common  law  writ. 

Appeal  from  Escambia  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Action  by  J.  L.  Straughn,  as  .agent,  against  Alton  Brake. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Transferred 
from  the  Court  of  Appeals  under  section  6,  p.  449,  Acts  1911. 
Affirmed. 

The  action  was  begun  in  the  justice  court,  and  garnishment 
was  issued  in  aid  of  the  suit,  and  judgment  was  rendered  against 
defendant  and  garnishee;  whereupon  defendant  petitions  the 
judge  of  probate  of  Escambia  county  for  a  writ  of  certiorari  di- 
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rected  to  said  Elliott,  notary  public,  and  ex  officio  justice  of 
the  peace,  commanding  him  to  certify  and  return  all  the  papers 
and  the  transcript  of  the  proceedings  in  the  cause  as  above  stated 
to  the  next  term  of  the  circuit  court  to  be  held  for  said  state  and 
county.  This  order  was  issued  and  the  papers  sent  up.  The 
allegations  for  the  writ  were  that  service  of  process  was  not  had 
on  defendant,  and  that,  if  it  was  made,  it  was  made  by  plaintiff 
himself,  and  was  therefore  contrary  to  law  and  void.  Plaintiff 
moved  to  quash  the  certiorari,  first,  because  it  appeared  from  the 
petition  that  petitioner  was  asking  for  a  common-law  writ,  and 
that  the  judge  of  probate  had  no  authority  or  right  to  issue  said 
writ,  and  no  bond  was  filed  as  a  condition  precedent. 

A.  L.  Rankin,  for  appellant.  Page,  McMillan  &  Brooks, 
for  appellee. 

McCLELLAN,  J. —  (1)  The  single  error  assigned  brings  into 
question  a  ruling  of  the  circuit  court  in  denying  appellant's  mo- 
tion to  quash  the  writ  of  certiorari,  issued  by  the  judge  of 
probate  of  Escambia  county — on  petition  presented  to  him  by 
the  appellee— to  a  justice  of  the  peace  who  had  rendered  a  civil 
judgment  against  appellee  (defendant  there)  and  against  the 
garnishee.  The  argument  for  error  is  that  the  writ  sought  in 
the  petition  was  a  common-law  certiorari — ^not  a  statutory  writ 
of  certiorari,  which  only,  of  the  two  writs  of  this  character,  a 
judge  of  probate  has  power  and  authority  to  issue. — Code,  § 
5430 ;  Grmj  v.  Southern  Railway  Co.,  116  Ala.  654,  22  South.  973 ; 
Guscott  V.  Roden,  112  Ala.  632,  636,  21  South.  313. 

(2)  Regardless  of  the  insufficiencies  of  a  petition  for  a  statu- 
tory writ  of  certiorari,  it  is  the  duty  of  the  court  to  which  the 
statutory  writ  has  removed  the  cause  to  proceed  to  a  trial  de 
novo,  without  reference  to  the  rulings  or  judgments  of  the  jus- 
tice of  the  peace. — Gtcscott  v.  Roden,  112  Ala.  632,  637,  21  South. 
313. 

(3)  While  there  are  averments  in  the  petition  charging  a 
want  of  jurisdiction  in  the  justice  (though  it  does  not  affirma- 
tively appear  by  any  averment  of  fact  that  this  allegation's  truth 
would  be  or  was  disclosed  upon  the  face  of  the  record  in  the 
justice's  court),  to  render  the  judgment  that  would  have  been 
appropriate  to  an  appeal,  to  a  proper  authority,  for  the  common- 
law  writ  of  certiorari,  there  are  other  averments  that  consist 


Digitized  by  VjOOQIC 


197.]  OF  ALABAMA.  685 

[Dominy  v.  Dowling- Martin  Grocery  Co.] 

witli  a  purpose  to  invite  the  issuance  of  a  statutory  writ  of  cer- 
tiorari. The  allegation  that,  after  a  continuance  of  the  cause 
by  the  justice,  he,  without  notice  to  the  defendant  (petitioner) , 
rendered  judgment  against  him,  thus  depriving  him  of  an  oppor- 
tunity to  defend,  was  of  this  latter  category.  It  further  ap- 
pears from  the  prayer  in  the  petition  that  the  judge  of  probate 
was  besought  for  a  writ  to  require  the  justice  to  "certify  and 
return  all  the  papers  and  a  transcript  of  the  proceedings  in  said 
cause  to  the  next  term  of  the  circuit  court  to  be  held  for  said 
county  and  state,  in  order  that  justice  might  (may)  be  done  in 
the  premises."  Had  the  prayer  intended,  though  wholly  ineffec- 
tually, to  invoke  the  issuance  of  a  common-law  writ  of  certiorari, 
it  would  not,  consistently,  have  asked  for  a  writ  to  bring  up  the 
record  before  another  tribunal.  The  order  of  the  judge  of  pro- 
bate to  the  clerk  of  the  circuit  court  directing  him,  upon  condi- 
tions, to  issue  the  writ  of  certiorari,  and  the  writ  the  clerk  did 
issue  in  consequence  of  this  direction,  leaves  us  in  no  fair  doubt 
that  the  circuit  court  was  correct  in  its  conclusion  that  the  writ 
sought  and  issued  was  a  statutory  writ  of  certiorari. 

There  is  therefore  no  merit  in  the  only  error  assigned. 

Affirmed. 

Anderson,  C.  J.,  and  Sayre  and  Gardner,  JJ.,  concur. 


Dominy  v.  Dowling-Martin  Grocery  Co. 

Assumpsit. 

(Decided  November  30,  1916.    73  South.  381.) 

Appeal  anad  Error;  Review;  Prejudicial  Error. — Where  the  action  was 
on  a  note  and  a  merchandise  account,  and  the  rate  of  interest  was  in  dispute, 
the  intention  of  the  parties  was  material,  and  the  record  not  indicating  that 
the  data  on  which  plaintiff's  calculations  were  based  were  before  the  court, 
the  exclusion  of  the  testimony  of  the  president  of  the  corporation  on  the 
cross,  as  to  how  he  had  calculated  interest  was  prejudicial  error;  and  this  is 
true  although,  where  the  data  are  all  clearly  before  the  jury,  the  mere  cir- 
culation of  interest  may  be  made  by  it,  and  the  exclusion  of  the  calculation 
of  a  witness  cannot  be  prejudicial. 

Appeal  from  Dale  Circuit  Court. 
Heard  before  Hon.  M.  SOLLIE. 
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Assumpsit  by  the  Dowling-Martin  Grocery  Company  against 
R.  E.  Dominy.  Judgment  for  plaintiff  and  defendant  appeals. 
Reversed  and  remanded. 

Transferred  from  Court  of  Appeals. 

H.  L.  Martin,  for  appellant.    J.  E.  Acker,  for  appellee. 

SOMERVILLE,  J. — The  action  is  on  a  promissory  note  and 
a  merchandise  account,  and  the  defenses  ^re  that  usury  was 
charged  on  both  the  note  and  the  account,  and  that  there  are 
errors  and  overcharges  in  the  account. 

In  the  statement  of  the  account  three  items  of  interest  are 
charged :  $27.96  on  December  6,  1911 ;  $15  on  January  4,  1912 ; 
and  $15.72  on  September  18,  1912.  The  witness  Dowling,  presi- 
dent of  the  plaintiff  corporation,  testified  that  these  items  of 
interest  were  "calculated  on  average  balances;"  i.  e.,  "we  took 
the  balances  for  each  month  and  added  them  up  and  divided  it  by 
the  number  of  months."  Plaintiff's  testimony  tended  to  show 
that  the  rate  of  interest  was  not  agreed  on,  and  that  the  sums 
stated  resulted  from  calculations  at  8  per  cent.  Defendant's  tes- 
timony was  that  the  rate  agreed  on  was  10  per  cent.  After  the 
evening  adjournment  there  was  a  conference  over  night  between 
the  parties  and  counsel  to  examine  the  account  and  explain  these 
interest  charges.  Next  morning,  on  the  cross-examination  of 
Dowling,  he  stated  that  he  had  not  been  able  to  locate  where  he 
got  these  three  items  of  interest.  On  plaintiffs  motion  this 
testimony  was  excluded.  Defendant  then  asked  the  witness  a 
series  of  questions,  whether  in  investigating  the  night  before  he 
calculated  interest  at  8  per  cent.,  and  whether  his  calculation  then 
niade  did  not  show  that  the  item  of  $15.72  should  in  fact  be  $9.42, 
or  $10.29.  These  questions  were  excluded  on  plaintiff's  objec- 
tion. 

It  is  of  course  true,  as  argued  by  counsel  for  appellee,  that, 
where  the  data  are  all  clearly  before  the  jury,  the  mere  calcula- 
tion of  interest  may  as  well  be  made  by  them  as  by  a  witness, 
and  hence  that  the  exclusion  of  the  witness'  calculation  cannot 
be  prejudicial.  In  this  case,  however,  the  questions  were  pro- 
pounded on  the  cross-examination  of  plaintiff's  alter  ego;  they 
were  in  direct  rebuttal  of  his  testimony  in  chief;  the  rate  of 
interest  was  in  dispute,  and  the  intention  of  the  parties  was 
material ;  and,  moreover,  the  record  does  riot  indicate  that  either 
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the  monthly  balances  or  the  avera^re  Ji>alance  of  the  account,  on 
which  plaintiff's  calculations  were  claimed  to  be  based,  were 
before  the  court. 

Under  these  circumstances  we  can  entertain  no  doubt  of  the 
erroneous  and  prejudicial  character  of  the  rulings  of  the  trial 
judge,  and,  pretermitting  as  unnecessary  the  consideration  of 
other  questions,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 

Anderson,  C.  ^.,  and  Maypield  and  Thomas,  JJ.,  concur. 


Cudd  V.  Reynolds. 

Bill  to  Cancel  Mortgage. 

(Decided  June  80,  1916.    Rehearing  denied  December  SO,  1916. 
73  South.  373.) 

Appeal  and  E^rror;  Review;  Prejudicial  Error. — ^Where  the  bill  was  to 
cancel  a  mortgage  because  given  by  the  wife  to  secure  the  debt  of  the  hus- 
band, and  the  mortgage  contained  an  admitted  mistake  in  describing  the 
land  as  being  in  lot  22,  instead  of  lot  32,  and  the  bill  correctly  described  the 
land,  and  the  proof  otherwise  established  complainant's  right  to  lot  32,  the 
failure  of  the  bill  to  allege  the  misdescription  m  the  mortgage,  did  not  con- 
stitute reversible  error. 

(Anderson,  C.  J.»  and  McClellan,  J.,  dissenting.) 

Appeal  from  Cullman  Chancery  Court. 

Heard  before  Hon.  James  E.  Horton,  Jr. 

Bill  by  V.  A.  Reynolds  agrainst  J.  A.  Cudd  to  cancel  two  mort- 
£:ages.  Decree  for  complainant  and  responded  appeals.  Af- 
firmed. 

For  another  branch  of  the  litigation  see  185  Ala.  80,  70 
South.  721. 

E.  W.  GoDBEY.  for  annellant.    Emil  Ahlrichs.  for  appellee, 
GARDNER,  J. — By  this  bill  the  appellee  seeks  the  cancella- 
tion of  two  mortgages  executed  to  the  appellant  on  41  acres  of 
land  owned  and  possessed  by  her,  upon  the  ground  that  the  same 
were  executed  to  secure  to  the  appellant  the  indebtedness  of  her 
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husband,  L.  R.  Reynolds,*  as  in  violation  of  the  provisions  of 
section  4497  of  the  Code.  On  submission  for  final  decree  on  the 
pleadings  and  proof,  the  chancellor  awarded  complainant  relief, 
and  from  his  decree  this  appeal  is  taken. 

The  submission  was  made  upon  testimony  offered  by  com- 
plainant only,  the  respondent  offering  no  proof. 

The  above-cited  statute  has  found  construction  and  comment 
in  many  of  our  cases  arising  thereunder. 

No  new  principles  of  law  are  here  involved,  and  the  question 
resolves  itself  into  one  simply  of  facts.  We  do  not  think  a  dis- 
cussion of  the  evidence  would  subserve  any  good  purpose.  Suf- 
fice it  to  say,  it  has  been  given  careful  consideration,  and  we  find 
that  the  evidence  fully  justifies  the  chancellor's  decree.  The 
conclusion  reached  is  amply  supported  by  the  recent  case  of 
Elkins  V.  Bank  of  Henry,  180  Ala.  18,  60  South.  96.  See  also, 
Lamkin  v.  LoveU,  176  Ala.  334,  58  South.  258,  and  People's  Bank 
V.  Steinhardt,  186  Ala.  205,  65  South.  60. 

Two  mortgages  were  executed  by  complainant  on  the  same 
day,  each  in  the  sum  of  $216,  one  of  them  describing  40  acres 
of  land,  the  N.  E.  l^  of  the  N.  E.  l^  of  section  32,  township  8, 
range  1  W.;  and  the  other  describing  one  acre  of  land;  all  of 
which  is  located  in  Cullman  county.  Copies  of  said  mortgages 
are  attached  as  exhibits  to  the  bill,  and  they  describe  the  40 
acres  as  in  section  22,  township  8,  range  1  W.,  Cullman  county. 
A  reference  to  the  tract  book  in  the  office  of  the  Secretary  of 
State  discloses  that  there  is  no  section  22  in  township  8,  range 
1  W.,  in  Cullman  county.  It  therefore  appears  that  there  was  a 
mistake  in  the  description  in  the  mortgage,  and  this  is  apparent 
on  the  face  of  the  bill.  There  was  no  demurrer  taking  that 
point  and  no  objection  to  the  bill  on  that  ground. 

The  bill  alleges  that  complainant  owned  and  was  in  possession 
of  the  above-described  land ;  that  is,  as  described  in  the  bill,  or  in 
section  32.  These  averments  are  in  the  third  paragraph  of  the 
bill.  In  the  fourth  paragraph  it  is  alleged  that  complainant 
executed  two  mortgage  deeds  for  the  sum  of  $216  on  February 
22,  1910,  conveying  said  lands  to  respondent,  copies  of  which 
deeds  are  made  exhibits  to  the  bill.  The  averments  of  paragraph 
4  show  that  the  land  mortgaged,  or  intended  to  be  mortgaged, 
was  that  described  in  the  third  paragraph,  and  of  this  there  is 
no  specific  denial  in  the  answer  of  respondent. 
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The  certified  copy  of  the  mortgage  offered  in  evidence  de- 
scribes the  40  acres  as  being  in  section  22;  but  there  was  no 
objection  to  the  introduction  of  this  mortgage  on  the  ground 
that  there  was  a  variance  in  the  description,  and  the  record  does 
not  disclose  that  attention  was  directed  to  any  such  variance 
during  the  progress  of  the  cause,  though  it  seems  to  have  been 
presented  to  the  chancellor  before  his  final  decree.  The  evidence 
in  the  case  and  the  deed  offered  by  complainant  disclose  that  the 
land  is  in  section  32,  and  the  evidence  clearly  shows  that  it  was 
the  intention  of  all  the  parties  to  mortgage  this  identical  land 
and  none  other.  Counsel  for  appellant  in  his  argument  lays 
much  stress  upon  this  variance. 

The  mortgages  were  given  by  the  wife  as  security  for  the 
debt  of  her  husband,  and  it  clearly  appears  that  they  were  treated 
by  all  parties  as  containing  the  proper  description. 

The  bill,  in  the  third  paragraph,  alleges  the  ownership  and 
possession  in  complainant  of  the  40  acres  in  section  22 ;,  and,  in 
the  fourth  pragraph,  that  she  executed  the  mortgage  on  said 
lands.  A  copy  of  said  mortgage  is  made  an  exhibit  to  the  bill. 
Complainant  testifies  that  she  executed  the  mortgages  on  the 
land  described  in  the  bill  of  complaint.  It  further  appears  from 
her  evidence  that  her  husband  had  no  interest  in  the  said  prop- 
erty ;  that,  in  fact,  he  had  "no  property  except  a  horse." 

Had  the  complainant  in  her  bill — in  addition  to  alleging  that 
she  had  mortgaged  her  land  as  described  in  the  bill,  that  is,  as  in 
section  32,  and  as  shown  by  the  mortgage  made  an  exhibit  to  the 
bill — also  averred  that  the  mortgage  contained  a  misdescription, 
and  that  it  was  the  intention  of  all  the  parties  that  the  40  she 
owned  in  section  32  should  be  described  in  and  conveyed  by  the 
mortgage,  we  are  unable  to  see  what  valid  objections  could  be 
raised.  In  such  case,  the  bill  would  merely  confess  an  error  in 
the  description.  The  bill  in  the  instant  case  does  not  so  state, 
in  formal  manner ;  but  its  averments,  in  connection  with  the  ex- 
hibits, disclose  this  to  be  its  effect.  The  proof  so  shows  without 
conflict.  The  complianant  testifies :  "I  executed  two  mortgages 
to  him  (referring  to  respondent)  on  certain  land  described  in  the 
bill  of  complaint,  the  mortgages  executed  on  the  22d  day  of  Feb- 
ruary, 1910  (the  date  of  the  mortgage  here  involved),  and  de- 
scribed in  the  bill.  *  ♦  ♦  i  gave  those  mortgages  to  secure 
the  debt  of  my  husband." 
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The  bill  and  proof  disclose  that  the  respondent  had  a  clear 
equity  in  the  land  by  virtue  of  the  mortgage.  There  is  no  occa- 
sion therefore  for  a  mere  formal  correction  of  an  admitted  mis- 
take, and  no  reason  why  relief  should  not  be  granted  complain- 
ant.   The  proof  otherwise  establishes  her  right  thereto. 

A  court  of  equity  looks  through  to  the  substance  of  things, 
and  we  are  of  the  opinion  that  this  question  of  variance  should 
not  be  permitted  to  work  a  reversal  of  the  cause ;  that  no  possible 
injury  has  resulted  therefrom. 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed. 

Maypield,  Somerville,  and  Thomas,  JJ.,  concur.  Ander- 
son, C.  J.,  and  McClellan,  J.,  dissent  entertaining  the  view  that 
the  misdescription  treated  in  the  opinion  is  sufficient  to  reverse 
the  cause  to  the  end  that  appropriate  amendment  be  made  to  the 
bill  in  that  respect,  and  proof  had  accordingly.  Sayre,  J.,  not 
sitting. 


Sims,  et  al.  v.  Birden. 

Bill  to  Vacate  Homestead  Decree. 

(Decided  November  23,  1916.    73  South.  879.) 

1.  Homestead;  Evidence;  Burden  d  Proof* — ^Where  the  action  was  to  set 
aside  a  decree  vesting  a  homestead  in  respondent  as  the  widow  of  her  de- 
ceased husband,  complainant  had  the  burden  of  proving  the  allegation  that 
she  was  a  daughter  of  the  deceased  husband  by  his  first  wife. 

2.  Husband  and  Wife;  Issue;  Presumption  and  Burden. — ^A  child  bom 
in  lawful  wedlock  is  presumed  legitimate  until  the  contrary  is  properly 
shown  by  the  party  who  denies  its  legitimacy,  and  the  burden  rests  upon  the 
one  interposing  the  denial. 

3.  Evidence;  Presumptions;  Pro-creation. — There  is  no  presumption  in 
our  courts  that  a  female  at  the  age  of  fifty  years  is  incapacitated  to  pro- 
create. 

4.  Homestead;  Evidence. — The  evidence  examined  and  held  insufficient 
to  show  that  complainant,  seeking  to  have  the  decree  of  homestead  vacated, 
was  the  daughter  of  the  deceased  husband  by  his  first  wife. 

(Mayfield,  Gardner  and  Thomas,  J  J.,  dissent.) 

Appeal  from  Montgomery  Chancery  Court. 
Heard  before  Hon.  0.  S.  Lewis. 
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Bill  by  Zalena  Birden  against  Katie  Sims  and  others  to  set 
aside  and  vacate  a  decree  of  the  probate  court  setting  off  a 
homestead,  and  vesting  the  same  absolutely  in  Katie  Douglass, 
now  Katie  Sims.  From  a  decree  granting  the  relief  prayed, 
respondents  appeal.    Reversed  and  rendered. 

It  appears  that  Wiley  Douglass  died  in  1913,  and  that  Katie 
Sims,  then  Douglass,  is  the  widow  of  said  Wiley  Douglass,  and 
that  said  Douglass  left  150  acres  of  land  which  was  set  apart  by 
the  probate  court  as  a  homestead  to  said  Katie  Sims,  and  vested 
absolutely  in  her  by  a  decree  of  the  probate  court;  said  Katie 
Sims  alleging  that  she  was  the  widow  and  only  heir  and  dis- 
tributee of  the  estate.  Complainant  sets  up  that  she  is  a  daugh- 
ter of  Wiley  Douglass  and  Ann  Douglass,  his  first  wife. 

Hill,  Hill,  Whiting  &  Stern,  and  W.  R.  Cooper,  for  ap- 
pellant.   Thomas  &  Wiley,  for  appellee. 

McCLELLAN,  J. — (1)  The  single  question  contested  here  is 
whether  complainant  (appellee)  is  the  daughter  of  Wiley  and 
Ann  Douglass,  who  were  members  of  the  negro  race,  one  of 
whom,  the  former,  died  in  1913,  and  the  other,  the  latter,  died  in 
1909.  The  complainant  by  her  bill  attributes  her  parentage  to 
Wiley  and  Ann  Douglass,  thereby  assuming  the  burden  of  proof 
to  that  end.  If  the  evidence  sustained  the  complainant's  affirma- 
tion that  Ann  was  in  fact  her  mother,  then  the  well-recognized 
evidential  presumption  of  complainant's  legitimacy  was  appli- 
cable to  her  advantage ;  Ann  and  Wiley  being  at  the  time  of  her 
birth  husband  and  wife. 

(2)  A  child  born  in  lawful  wedlock  is  presumed  legitimate 
until  the  contrary  is  properly  shown  by  the  party  who  denies  its 
legitimacy,  and  upon  whom  the  burden  then  rests  to  sustain  his 
denial. — Weatherford  v.  Weatherford,  20  Ala.  548,  56  Am.  Dec. 
206 ;  Bullock  v,  Knox,  96  Ala.  195,  11  South.  339 ;  Lay  v.  Fuller, 
178  Ala.  375,  380,  59  South.  609;  8  Ency.  of  Ev.  pp.  163,  164; 
5  Cyc.  pp.  626,  627.  The  reason  and  purpose  of  the  law  which 
raises  this  rebuttable  presumption  is  very  well  stated  in  Cannon 
V.  Cannon,  7  Humph.  (Tenn.)  410.  A  basis  for  this  presumption 
is  not,  of  course,  present  unless  the  child  was  in  fact  born  to  the 
mother  who  then  was  lawfully  wedded.  So  the  primary  inquiry 
raised  by  the  issue  indicated  is  whether  Ann  Douglass,  now 
deceased,  was  the  mother  of  the  complainant  (appellee) ;  and  on 
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this  particular  primary  inquiry  the  stated  presumption  is  with- 
out bearing  or  effect. 

As  appears,  the  issue  is  one  of  fact,  and  upon  it  the  parties 
have  examined  a  great  number  of  witnesses,  a  large  majority  of 
whom  are  negroes.  In  denial  of  complainant's  assertion  of 
parentage  the  respondents  assert  that  she  was  the  child  of  a 
negro  called  Carrie,  who  was  delivered  of  this  child  at  the  home 
of  Ann  and  Wiley  Douglass,  and  that  the  child  was  reared,  main- 
tained, educated,  and  treated  by  them  as  their  own  offspring. 
The  evidence  has  been  very  carefully  considered.  The  truth 
of  the  matter  is  not  of  easy  solution.  Against  a  conclusion  either 
way  much  argument  might  be  suggested.  Nevertheless  the  issue 
is  to  be  here  determined  de  novo  on  the  written  testimony  on 
which  the  cause  was  submitted  for  the  chancellor's  decision.  In 
his  opinion,  preceding  the  decree  adjudging  that  complainant 
is  entitled  to  the  relief  sought,  he  affirms  that,  after  a  careful 
consideration  of  all  the  testimony,  he  is  "reasonably  satisfied 
from  the  evidence  that  Zalena  Birden  is  the  daughter  of  Ann 
Douglass.''  The  burden  of  proof  on  this  particular  inquiry  be- 
ing on  the  complainant,  we  are  not  able  to  say  that  it  has  been 
discharged,  with  the  result  that  our  conclusion  does  not  accord 
with  that  prevailing  below.  It  is  not  practicable,  if  indeed  at  all 
desirable,  to  undertake  anjrthing  approaching  a  minute  review  of 
the  whole  evidence  bearing  on  the  stated  inquiry.  It  must  suf- 
fice that  we  indicate,  in  a  general  way,  the  reasons  of  fact  and 
circumstance  which  seem  to  this  court  to  require  the  conclusion 
at  which,  after  all  due  caution  and  consideration,  the  court  has 
arrived. 

(3)  According  to  her  testimony,  the  complainant  was  26 
years  of  age  when  she  was  examined  in  September,  1915.  It  is 
to  be  accepted  that  she  was  born  in  either  1888  or  1889.  There 
can  be  no  legal  doubt,  on  the  whole  evidence,  that  Ann  Douglass 
was  a  woman  at  least  50  years  of  age  at  the  time  of  complainant's 
birth.  While  there  is  much  evidence  that  Ann  was  a  woman  of 
strong  physique  at  that  time  and  some  evidence  that  she  was 
then  about  40  years  of  age,  yet  the  great  preponderance  of  the 
testimony  admits  of  no  escape  from  the  conclusion  that  she  was 
fully  50  years  of  age  at  the  time  of  complainant's  birth.  At  that 
age  (50  years)  there  is  no  presumption  in  our  courts  of  female 
incapacity  to  procreate. — 16  Cyc.  pp.  1073, 1074,  and  notes  1  and 
2 ;  Apgar's  Case,  37  N.  J.  Eq.  502,  note  on  pages  502-504 ;  Tay- 
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lor's  Med.  Juris,  p.  642 ;  2  Whitthaus  &  Becker,  Med.  Juris,  pp. 
404,  405.     So  we  eliminate  from  consideration  recognition  or 
assumption  of  a  presumption  unfavorable  to  Ann's  maternity  of 
this  complainant  based  alone  upon  Ann's  age  (50  years  or  more) 
at  the  time  of  her  birth. 

It  appears  without  any  doubt,  that  Ann  and  Wiley  bore  the 
relation  of  husband  and  wife  within  a  very  few  years  after  the 
War  in  1865.  At  the  lowest  calculation  they  had  cohabited  for 
upwards  of  20  years  before  1888.  A  brother  of  Wiley  Douglass, 
who  lived  near  by  Wiley  and  Ann  for  a  great  part  of  their  mar- 
ried life,  testified  that  this  complainant  was  the  only  child  they 
ever  had ;  that  "they  had  been  married  about  25  years  or  little 
more  than  that  before  she  [complainant]  was  born."  By  other 
testimony,  justly  to  be  credited,  this  testimony  of  the  brother  of 
Wiley  Douglass  is  strongly,  convincingly,  corroborated.  The  con- 
clusion is  not  to  be  escaped  that,  if  this  complainant  is  the  child 
of  Ann,  she  is  the  only  child  borne  by  Ann  Douglass  during  ap- 
proximately 25  years  of  her  wifehood  to  Wiley  Douglass  prior 
to  the  asserted  birth  of  this  complainant.  Many  witnesses  testi- 
fy that  Ann  and  Wiley  declared  she  was  their  child;  that  in 
infancy  they  saw  her  at  the  breast  of  Ann ;  that  Ann  and  Wiley 
treated  her  as  their  own  offspring.  On  the  other  hand,  many 
witnesses  contradicted  these  subjects  of  testimony,  except  as 
to  the  undoubted  fact  that  Ann  and  Wiley  bestowed  upon  this 
child  all  the  care  and  generosity  people  in  their  station  and  cir- 
cumstances could  be  reasonably  expected  to  bestow  upon  their 
own  offspring;  and  these  many  opposing  witnesses  say  that  a 
woman  called  Carrie  bore  this  child;  gave  her  to  the  childless 
Ann,  leaving  the  home  of  Ann  when  the  child  was  but  a  few 
months  old.  It  is  shown  without  any  real  dispute  that  Ann  and 
Wiley  at  least  sought  to  adopt  a  child  some  time  in  the  80's. 
This  fact  serves  to  further  confirm  the  view  that  Ann  and  Wiley 
had  no  children,  and  that  their  opinion  was  that  they  would  con- 
tinue childless.  There  is  a  notable  absence  of  evidence  tending 
even  to  show  physical  resemblance  of  the  complainant  to  either 
Ann  or  Wiley  Douglass.  This  omission  is  rendered  more  impres- 
sive, more  significant,  when  it  is  considered,  as  the  evidence 
clearly  shows,  that  Ann  and  Wiley  were  both  dark  members  of 
their  race,  and  complainant  is  very  much  lighter  in  color.  While 
it  is  not  at  all  impossible,  it  is  quite  improbable,  that  the  off- 
spring of  two  black  negroes  should  be  of  a  marked  lighter  hue. 
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If  Ann  bore  no  child  during  25  years  or  more  of  cohabitation 
with  Wiley  (and  it  is  not  claimed  that  any  other  man  ever  had 
access  to  her) ,  begininng  when  she  and  he  were  young,  it  is  not 
at  all  probable  that  when  she  had  more  than  passed  the  meridian 
of  life  she  would  develop  a  capacity  of  procreation  that  in  all 
these  years  she  had  not  shown.  It  is  not  impossible  that  that 
could  be;  but  it  is  certainly  highly  improbable.  Several  wit- 
nesses testify  that  Ann  told  them  she  was  barren.  That  she  had 
strong  reason  to  so  conclude,  as  from  the  history  of  her  life  up 
to  1888,  at  least,  is,  we  think,  clearly  demonstrated  by  the  evi- 
dence in  this  record. 

Some  of  the  testimony  cannot  be  reconciled  with  other  testi- 
mony touching  the  same  inquiry ;  but  much  of  that  that  appears 
to  be  contradictory  may  be  reconciled.  It  is  altogether  reason- 
able that  witnesses  now  testifying  should  have  mistaken  or  mis- 
interpreted declarations  by  Ann  or  by  Wiley  that  this  was  their 
child,  when  the  declarations  meant  no  more  than  to  voice  a 
descriptive  expression  of  a  relation  that,  because  of  nurture  from 
birth  and  affection  generated  through  long  association,  care,  and 
kindliness,  had  come  to  mean  to  them  what  that  relation  signifies 
to  those  who  are  in  fact  the  parents  of  a  child.  Again,  the  testi- 
mony of  the  witnesses  who  say  they  saw  Ann  nursing  this  child 
at  her  breast  more  than  25  years  before  may  well  be  but  the  inno- 
cent exaggeration  of  the  undoubted  fact  that  Ann  carried  and 
cared  for  this  complainant  in  her  infancy.  After  so  great  a 
period  has  elapsed  even  the  well-intentioned  might  mistake  em- 
brace of  a  negro  infant  by  a  kindly  old  negro  woman  for  the 
actual  act  of  feeding  the  chilS  in  nature's  normal  way.  There  is 
pointed  criticism  in  the  brief  of  appellee's  solicitors  of  the  patent 
fact  that,  with  one  exception,  the  witnesses  who  say  complain- 
ant's mother  was  a  woman  called  Carrie  could  not  give  her  sur- 
name, or  aught  else  about  her  than  that  she  was  a  great-niece  of 
Wiley  Douglass,  and  that  she  came  from  and  returned  to  Bir- 
mingham in  1888.  If  the  testimony  of  these  witnesses  was  all 
the  evidence  contradictory  of  the  complainant's  contention,  there 
might  be  little  reluctance  in  declining  to  credit  their  statements 
in  this  respect.  However,  the  other  predominant  facts  to  which 
we  have  referred — ^mainly,  the  childlessness  of  Ann  and  Wiley 
for  a  quarter  of  a  century  of  their  married  life  before  and  up  to 
the  time  this  child  was  born — give  to  the  testimony  of  the  many 
witnesses  who  testify  to  Carrie's  motherhood  of  the  complainant 
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a  crediting  effect,  a  convincing  reliability  that  persuades  this 
court  to  its  stated  conclusion. 

(4)  The  complainant  has  not  sustained  her  right  to  relief. 
It  was  error  to  accord  the  relief  prayed. 

The  decree  is  reversed.  A  decree  will  be  here  rendered 
dismissing  the  bill. 

Reversed  and  rendered. 

Anderson,  C.  J.,  and  Sayre  and  Somerville,  JJ.,  concur. 
Maypield,  Gardner  and  Thomas,  JJ.,  dissent. 

MAYFIELD,  J. — In  my  judgment  the  fatal  error  of  the  ma- 
jority in  this  case  is  in  misplacing  the  burden  of  proof.  The 
opinion  in  effect  and  in  terms  places  the  burden  of  proof  on  ap- 
pellee, to  prove  that  she  is  the  lawful  child  of  Ann  Douglass,  and 
is  not  therefore  a  bastard. 

She  was  not  attempting  to  show  right  of  inheritance  from 
Ann  Douglass,  but  such  right  from  Wiley  Douglass,  the  husband 
of  Ann  Douglass.  Appellee  was  required  to  show  only  the  right 
to  inherit  from  Wiley  Douglass.  Filiation  between  her  and 
Wiley  Douglass  was  shown  without  dispute ;  but  her  illegitimacy 
was  attempted  to  be  shown  by  appellants,  who  sought  to  prove 
that  notwithstanding  she  was  born  in  Wiley  Douglass's  house^ 
was  reared  to  womanhood  by  him  and  his  lawful  wife,  Ann 
Douglass,  and  was  treated  by  them  as  their  child  during  their 
lives,  she  was  in  fact  a  bastard,  born  of  a  negro  girl  named  Car- 
l*ie,  and  was  therefore  not  the  lawful  child  of  either  Wiley  or 
Ann  Douglass.  And  the  court  places  the  burden  of  proof  on 
appellee  to  disprove  this  theory  of  appellants,  brought  forward 
by  them  for  the  sole  purpose  of  disinheriting  her.  The  undis- 
puted facts,  standing  alone,  showed  her  to  be  the  legitimate  child 
of  Wiley  Douglass.  How  is  it  that,  when  appellants  seek  to  ex- 
plain away  these  undisputed  facts,  the  burden  falls  on  appellee 
to  prevent  the  appellants  from  so  explaining  them  away?  Sup- 
pose appellee  had  alleged  the  undisputed  facts  in  this  particular : 
They  would  have  clearly  supported  the  allegation  and  conclusion 
that  she  was  the  legitimate  child  of  Wiley  Douglass  and  entitled 
to  inherit  his  estate.  Appellants,  of  course,  must  confess  undis- 
puted facts,  and  avoid  them  in  order  to  dispute  her  right;  this 
they  do,  by  alleging  and  seeking  to  prove — notwithstanding  the 
undisputed  fact  of  filiation  between  appellee  and  Wiley  Douglass 
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— ^that  she  was  in  fact  born  of  a  girl,  Carrie,  who  was  not  the 
wife  of  Wiley  Douglass,  and  that  she  was  therefore  a  bastard. 
And  yet  the  effect  of  the  court's  holding  is  that  the  burden  of 
proof  is  on  appellee  to  disprove  the  disputed  facts  relied  on  by 
appellants  to  disinherit  her. 

This  court,  in  a  very  recent  case,  has  announced  the  correct 
rule  as  to  what  is  necessary  to  prove  filiation,  and  the  effect  of  it, 
when  proven,  to  show  legitimacy,  and  upon  whom  the  burden  of 
proof,  rests  in  such  cases — ^which  pronouncement,  in  my  judg- 
ment, is  diametrically  opposed  to  both  the  opinion  and  the  deci- 
sion in  this  case.  That  there  may  be  no  mistake  about  it,  I  quote 
it  here:  "Filiation,  the  relation  of  parent  and  child,  may  be 
•established  *by  a  satisfactory  combination  of  facts  indicating  the 
connection  of  parent  and  child  between  an  individual  and  the 
family  to  which  he  claims  to  belong.'  'The  principal  of  these 
facts  are  said  to  be  that  the  individual  has  always  borne  the  name 
of  his  father  to  whom  he  claims  to  belong;  that  the  father  has 
treated  him  as  his  child,  and  in  that  character  has  provided  for 
liis  education,  his  maintenance,  and  his  establishment;  that  he 
has  been  uniformly  received  as  such  in  society;  and  that  he  has 
been  acknowledged  as  such  by  the  family.' — Weatherford  v. 
T^eat/ier/ord,  20  Ala.  548,  56  Am.  Dec.  206.  ♦  ♦  ♦  If  filiation 
is  established,  the  law  raises  the  presumption  of  legitimacy,  and 
the  burden  of  proof  is  on  the  party  who  asserts  illegitimacy  to 
prove  it.  Weatherford  v.  Weatherford  [supra] ." — Lay  v.  Fuller, 
et  al,  178  Ala.  375,  380,  59  South.  609,  610. 

It  will  be  observed  that  what  is  said  as  to  the  sufficiency  of 
proof  is  quoted  from  the  case  which  involved  the  legitimacy  of 
the  offspring  of  the  famous  Indian,  Weatherford.  Every  fact 
there  mentioned  is  here  shown  without  dispute. 

A  case  very  similar  to  the  one  in  hand,  both  as  to  the  nature 
and  purpose  of  the  bill,  and  as  to  the  facts,  is  that  of  Metheny  v, 
Bohn,  160  111.  263,  26,  267,  43  N.  E.  380.  Cases  nearer  alike  than 
these  two  cannot  be  hoped  to  be  found.  In  the  Metheny  Case 
(among  others  upholding  the  legitimacy  of  a  child  situated  as 
■appellee  is,  in  this  case) ,  it  is  said :  "It  is  alleged  by  appellants 
that  as  the  complainant  filed  this  bill  for  partition  against  the 
defendant  Leonnetta  C.  Metheny,  who  is  a  minor,  the  burden 
of  proof  is  upon  him  to  make  out  and  prove  his  case  on  the  point 
of  his  heirship  by  a  preponderance  of  the  evidence.  The  com- 
plainant was  a  minor,  and,  as  is  abundantly  shown  by  competent 
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testimony,  was  brought  up  in  the  family  of  Samuel  Bohn  and 
Lucinda  Bohn  as  their  lawful  offspring,  they  living  together  as 
husband  and  wife.  He  was  always  treated  and  recognized  as 
their  child  by  them  and  others.  This  affords  prima  facie  evi- 
dence of  his  parentage  and  right  to  inherit,  and  the  burden  of 
disproving  parentage  and  right  to  inherit  is  thus  cast  upon  de- 
fendants.— Illinois  Land  &  Loan  Co.  v.  Bonner,  75  111.  315. 
♦  *  *  At  the  time  of  the  appearance  of  Charles  D.  Bohn,  the 
father,  Samuel  Bohn,  was  about  sixty-three  years  of  age,  and 
the  mother,  Lucinda,  was  about  forty-nine.  They  had  previously 
adopted  a  daughter  and  had  proposed  to  adopt  a  son.  They  had 
taken  a  male  infant  from  a  foundling  asylum  with  such  purpose 
in  view  in  September  previous  and  after  retaining  it  for  some 
three  weeks  returned  it  to  the  asylum.  Certain  neighbors  who 
were  not  taken  into  the  confidence  of  the  family  seemed  to  doubt 
the  paternity  of  the  child,  Charles  D.,  when  he  appeared.  Appel- 
lants' counsel  sought  to  show  these  doubts,  rumors,  etc.,  which 
sprang  up  with  the  appearance  of  the  infant,  which  evidence  was 
excluded  by  the  court.  That  evidence  was  not  admissible,  and 
such  suspicions,  doubts  and  rumors  do  not  rise  to  the  dignity  of 
a  controversy  that  would  exclude  declarations  made  thereafter 
by  the  father.  Idle  speculations  of  those  whose  curiosity  may 
be  aroused  as  to  the  possible  paternity  of  a  child  cannot  make  an 
issue  as  to  legitimacy  or  heirship,  nor  furnish  a  basis  of  an  evi- 
dentiary fact  that  requires  disproval  or  affects  the  question  of 
the  burden  of  proof." 

The  above  has  been  often  quoted,  and  approved,  and  I  am 
unable  to  find  anything  to  the  contrary  in  any  of  the  books. 

In  the  case  of  Zachmann  v.  Zachmann,  201  111.  380,  383,  66 
N.  E.  256,  257  (94  Am.  St.  Rep.  180),  it  is  said:  "  'A  legitimate 
child  is  he  that  is  born  in  lawful  wedlock  or  within  a  competent 
time  thereafter.' — 1  Blackstone's  Com.  446.  A  minor  child  reared 
in  the  family  of  a  lawfully  married  husband  and  wife  who  are 
living  together  as  husband  and  wife,  and  is  treated  and  recog- 
nized as  their  lawful  offspring,  is  prima  facie  to  be  regarded  as 
the  child  of  the  husband,  and  the  burden  of  disproving  such 
parentage  is  cast  upon  those  denying  it. — Metheny  v.  Bohn,  160 
111.263  [43N.  E.  380]." 

The  law  is  said  to  be  a  reasonable  master;  and  rules  of  evi- 
dence are  established  and  maintained  to  promote  justice,  and 
not  to  work  injustice  or  oppression.    The  rule  adopted  by  this 
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court,  in  my  judgment,  tends  to  destroy  vested  rigrhts  and 
relations,  and  to  disorganize  society.  From  its  general  recog- 
nition and  enforcement  hosts  of  citizens  would  be  adjudged  bas- 
tards and  illegitimates,  simply  because  they  are  unable  to  obtain 
proof  necessary  to  overcome  the  presumption  of  the  law  that  they 
are  such — as,  for  instance,  where  they  are  probably  the  legiti- 
mate offspring  of  a  mother  or  father  of  whom  they  have  never 
heard  until  those  whom  they  believed  to  be  such  are  dead.  In 
my  judgment,  such  a  presumption  of  law  as  is  indulged  in  this 
case  must  of  necessity  tend  to  defeat  justice,  to  promote  strife 
and  litigation,  and  to  disturb  society. 

If  it  be  to  the  interest  of  any  one  to  dispute  the  maternity  or 
paternity  of  another,  it  behooves  the  latter  to  have  some  record 
or  indestructible  evidence  of  the  legitimacy  of  his  birth,  before 
the  witness  thereof  shall  die.  There  are  but  few  people  of  the 
age  of  this  appellee,  whose  reputed  fathers  and  mothers  are  dead, 
who  could  disprove  that  they  were  the  child  or  children  of  some 
other  person  who  is  dead,  or  whose  locus  cannot  be  ascertained 
except  by  the  merest  rumor. 

It  is  conceded  that  it  is  not  at  all  probable  that  every  person 
who  has  an  interest  and  a  desire  to  acquire  the  birthright  and 
inheritance  of  another,  would  be  able  to  obtain  as  many  wit- 
nesses, or  even  as  much  evidence,  to  dispute  the  claim  of  legiti- 
macy of  the  one  they  desire  to  disinherit,  as  appellants  have  ob- 
tained against  appellee  in  this  case ;  but  at  the  same  time  there 
are  very  few  who  could  obtain  more  evidence,  to  establish  legiti- 
macy, than  appellee  has  obtained  under  similar  circumstances. 
In  other  words,  I  concede  that  there  is  much  evidence  in  this 
case  which,  if  believed,  tends  to  show  that  appellee  was  an  illegit- 
imate child ;  but  not  enough  to  overcome  the  presumption  of  the 
law  which  I  think,  under  the  undisputed  facts,  should  have  been 
indulged  in  her  favor,  nor  to  overcome  the  positive  evidence  in 
support  of  the  presumption  which  appellee  was  fortunate  enough 
to  obtain. 

Of  course  I  cannot,  and  do  not,  profess  to  speak  for  the 
majority,  but  I  do  not  believe  the  majority  would  feel  as  they  do, 
if  the  presumption  of  law  indulged  against  appellee  were  in- 
dulged for  her.  I  doubt  that  they  would  reach  the  same  finding, 
if  the  case  were  considered  alone  on  the  evidence  introduced — 
that  is,  without  presumption  one  way  or  the  other.  And  why 
a  presumption  of  illegitimacy  should  be  indulged  against  a  per- 
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son,  I  am  unable  to  apprehend.  The  direct,  positive  evidence 
which  disinherits  appellee  is  certainly  not  above  suspicion. 
Neither  its  quantity  nor  its  quality  exceeds  that  of  the  evidence 
which  proves  her  legitimacy ;  and  why  the  law  should  indulge  a 
presumption  sufficient  to  bastardize  her  I  cannot  understand. 

Suppose  it  were  the  paternity  only,  of  appellee,  which  was 
involved  and  disputed :  Would  the  law  then  indulge  the  presump- 
tion to  bastardize,  rather  than  legitimatize  her?  I  think  not; 
and  I  think  we  have  cases  expressly  holding  the  contrary,  some 
of  which  are  cited  in  the  majority  opinion.  If  the  law  indulges 
the  presumption  in  favor  of  legitimacy,  as  to  one  parent,  why 
does  it  not,  under  the  same  circumstances,  indulge  the  same 
presumption  as  to  both  parents?  And  why  deny  it  as  to  one, 
because  there  is  a  dispute  or  doubt  as  to  the  other? 

I  know  that  the  court  has  not  said  in  terms  that  it  indulged 
the  presumption  of  the  illegitimacy  of  appellee;  but  I  submit 
that  it  is  the  necessary  result  of  the  holding.  The  court  does 
say  in  terms  that  "the  burden  of  proof  on  this  particular  inquiry, 
being  on  complainant."  That  inquiry  was  whether  appellee 
was  the  daughter  of  Ann  Douglass  (which  would  make  her 
legitimate) ,  or  the  daughter  of  a  girl  who  seems  to  have  had  no 
name  but  "Carrie,''  and  of  whom  it  was  known  only  that  she 
came  from  Birmingham  to  the  house  of  Ann  Douglass  to  be  deliv- 
ered of  this  child,  and  returned  to  that  place  thereafter,  sup- 
posedly, but  that  she  had  not  been  heard  of  in  a  score  of  years. 
If  the  daughter  of  "Carrie,"  she  was  a  bastard,  and  disowned  by 
her  nameless,  nomadic  mother,  with  no  proof  whatever,  direct 
or  circumstantial  or  in  the  nature  of  rumor,  concerning  her 
father.  The  real  question  or  dispute,  as  stated  in  the  majority 
opinion,  was  whether  appellee  was  the  lawful  child  of  "Ann 
Douglass,"  or  the  natural  child  of  nameless  "Carrie;"  and  the 
court  holds  that  the  burden  of  proof  was  on  appellee  to  prove  that 
she  was  the  child  of  the  former,  and  therefore  a  legitimate,  and 
not  on  appellants  to  prove  that  appellee  was  the  child  of  name- 
less, nomadic  "Carrie,"  whom  appellee  probably  never  heard  of 
until  this  suit  was  begun.  In  other  words,  appellee  must  assume 
the  burden  of  proving  a  negative — ^that  is,  that  she  was  not  the 
daughter  of  this  girl  "Carrie,"  whom  she  has  no  recollection  of 
ever  having  seen,  and  whom  she  had  certainly  not  seen  for  more 
than  20  years,  and  from  or  of  whom,  so  far  as  the  proof  shows, 
she  had  never  heard  before  this  suit  was  begun  or  contemplated. 
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Appellee's  right  to  inherit  from  the  man  and  woman  who  raised 
her,  nurtured  her,  and  educated  her,  and  who  had  always  treated 
her  as  their  legitimate  child,  was  disputed  solely  on  the  ground 
that  this  girl,  Carrie,  was  her  mother ;  and  the  law,  it  is  said, 
places  the  burden  on  her  to  disprove  the  fact  that  she  is  a  bas- 
tard, before  it  will  allow  her  to  inherit  from  the  man  and  woman 
who  all  their  lives  treated  her  just  as  if  she  were  their  legitimate 
child,  and  in  whose  home  the  undisputed  evidence  shows  she  was 
born,  and  which  she  never  left  until  she  was  married  and  went 
to  a  home  of  her  own. 

I  cannot  escape  the  conclusion  that  the  effect  of  this  decision 
is  to  hold  that  before  one  can  inherit  from  one's  reputed  father, 
who  has  raised  him  and  nurtured  him,  and  ever  treated  him  as 
his  child  and  the  child  of  his  lawful  wife,  one  must  assume  the 
burden  of  disproving  the  fact  of  one's  illegitimacy.  I  understand 
the  law  to  be  that  when  such  filiation  as  is  shown  in  this  case 
without  dispute  is  made  to  appear,  the  law  raises  the  presump- 
tion of  legitimacy,  and  that  the  burden  of  proof  of  the  contrary  is 
on  him  who  asserts  illegitimacy,  and  not  on  the  child — Lay  v. 
Fuller,  178  Ala.  375,  59  South.  609;  Metheny  v.  Bohn,  160  111. 
263,  43  N.  E.  380. 

The  undisputed  evidence  in  this  case  shows  that  appellee  was 
either  the  legitimate  child  of  Ann  Douglass  or  the  illegitimate 
child  of  a  girl  named  Carrie.  It  shows  that  appellee  was  bom 
in  the  house  of  Ann  Douglass  and  her  husband  during  wedlock, 
and  ever  thereafter  remained  a  member  of  that  family  and  bore 
the  relation  of  a  child  to  Ann  and  her  husband.  It  shows  that 
the  girl,  Carrie,  was  not  a  member  of  this  household  that  if  she 
was  ever  in  Ann's  house  it  was  for  the  purpose  of  concealing  her 
shame  and  of  being  delivered  of  a  bastard  child.  These  facts  be- 
ing conceded  or  shown  without  dispute,  it  seems  to  me  to  be  a 
hard  and  unnatural  rule  of  law  which  would  require  appellee  to 
go  forward  with  positive  proof  that  Ann  Douglass,  and  not  Car- 
rie, gave  her  birth.  And,  her  supposed  mother  and  her  sup- 
posed father — the  only  other  members  of  that  household — are 
dead,  and  "Carrie"  cannot  be  found ;  indeed,  has  not  been  heard 
of  for  10  or  20  years ;  yet  the  law  says  to  appellee :  "You  must 
introduce  other  and  direct  proof  that  Ann,  and  not  Carrie,  gave 
birth  to  you,  in  that  house  where  you  were  born,  and  reared  by 
Ann  to  womanhood,  and  whose  roof  you  never  left." 
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In  my  judgment  the  following  authorities  declare  the  law 
to  be  entirely  different  from  the  law  as  decided  in  this  case,  and 
I  find  none  which  supports  the  decision  or  that  is  contrary  to  i 

those  hereafter  cited :    Lay  v.  Fuller,  supra;  Metheny  v.  Bohn,  ! 

supra;  Johnson  v.  Dudley,  4  Ohio  Dec.  243 ;  Johnson  v.  Johnson, 
1  Desaus.  (S.  C.)  595;  Caujolle  v,  Ferrie,  23  N.  Y.  90;  Jones  on 
Ev.  (2d  Ed.)  §  93 ;  1  Wig.  on  Ev.  §  269 ;  Goodrich  v.  Moss,  1  Cow-  ; 

per,  594. 

Gardner  and  Thomas,  JJ.,  concur  in  the  views  of  the  writer. 
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MEMORANDA 

OP 

Cases  Decided  During  the  Period  Embraced  in  This  Volume, 

Which  are  Ordered  Not  to  be  Reported 

IN  Full. 


STATE,  EX  REL.  ATTORNEY  GENERAL  v.  ALABAMA 
GREAT  SOUTHERN  RY.  CO. 

(Decided  May  11,  1916.     Rehearing  denied  June  30,  1916. 

Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

W.  L.  Martin,  Attorney  General,  for  State.  Goodhue  & 
Brindley,  for  appellee. 

Anderson,  C.  J. — Affirmed  on  direct  appeal,  on  cross  appeal 
affirmed  in  part,  and  in  part  reversed  and  rendered  upon  author- 
ity of  State,  ex  rel.  Atty.  Gen.  v,  L,  &  N.  R.  R.  Co,,  infra,  72 
South.  494. 

Maypield,  Somerville  and  Thomas,  JJ.,  concur. 


STATE,  EX  REL.  ATTORNEY  GENERAL  v.  SOUTHERN 

RAILWAY  CO. 

(Decided  May  11,  1916.    Rehearing  denied  June  80,  1916. 

Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

W.  L.  Martin,  Attorney  General,  for  State.  Claudian  B. 
Northrop,  J.  T.  Stokely,  and  Knox,  Acker,  Dixon  &  Sterne, 
for  appellee. 

Anderson,  C.  J. — Affirmed  on  direct  appeal,  on  cross  appeal 
affirmed  in  part,  and  in  part  reversed  and  rendered  upon  author- 
ity of  State,  ex  rel,  Atty.  Gen,  v.  L,  &  N.  R.  R.  Co.,  infra,  72 
South.  494. 

Maypield,  Somerville  and  Thomas,  JJ.,  concur. 
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BENSON  HARDWARE  CO.  v.  WILDER  MERCANTILE  CO. 
(Decided  November  17,  1916.) 

Appeal  from  Covinfirton  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 

Baldwin  &  Murphy,  for  appellant.    Jones  &  Powell,  for 
appellee. 

Somerville,  J. — No  error,  and  the  judgment  is  affirmed. 
Anderson,  C.  J.,  Maypield  and  Thomas,  JJ.,  concur. 


THE  STATE  v.  RED  FEATHER  COAL  CO. 
(Decided  November  16,  1916.) 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B  .M.  Miller. 

W.  L.  Martin,  Attorney  General,  and  Harwell  G.  Davis, 
Assistant  Attorney  General,  for  the  State.  Tillman,  Bradley 
&  Morrow,  and  E.  L.  All,  for  appellee. 

Gardner,  J. — Affirmed  on  authority  of  The  State  v.  Roden 
Coai  Co.,  infra,  73  South.  5. 

Anderson,  C.  J.,  McClellan  and  Sayre,  JJ.,  concur. 


TONEY  V.  THE  STATE. 
(Decided  October  19,  1916.) 

Certiorari  to  Court  of  Appeals. 

Winn  &  Winn,  for  appellant.  W.  L.  Martin,  Attorney  Gen- 
eral, for  the  State. 

Sayre,  J. — Willis  Toney  brings  certiorari  to  review  the  judg- 
ment and  decision  of  the  Court  of  Appeals  affirming  the  judg- 
ment of  the  trial  court  in  the  case  of  Toney  v.  State,  15  Ala.  App. 
,  72  South.  508.    Writ  denied. 

Anderson,  C.  J.,  McClellan  and  Gardner,  JJ.,  concur. 


EX  PARTE  STATE  IN  RE.  NOAH  v.  THE  STATE. 
(Decided  June  30,  1916.) 

Certiorari  to  Court  of  Appeals. 

W.  L.  Martin,  Attorney  General,  and  Harwell  G.  Davis, 
Assistant  Attorney  General,  for  the  State.  John  S.  Hoskins, 
for  appellee. 
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Per  curiam. — Petition  by  State  of  Alabama  to  review  and 
revise  the  decision  and  judgment  of  the  Court  of  Appeals  in  the 

case  of  Tom  Noah  v.  The  State,  15  Ala.  App ,  72  South.  611. 

Writ  denied. 


BOARD  OF  REVENUE  SHELBY  COUNTY  v.  WAYNE 
COUNTY  AND  HOME  SAV.  BANK. 

(Decided  July  6,  1916.) 

Appeal  from  Shelby  County  Court. 

Heard  before  Hon.  E.  S.  Lyman. 

Haynes  &  Wallace,  Saxon  &  Acupf,  and  Rushton,  Wil- 
liams &  Crenshaw,  for  appellant.  G.  W.  L.  Smith,  for  ap- 
pellee. 

'  Gardner,  J. — Affirmed  on  authority  of  Bd.  of  Rev.  Shelby 
County  V.  Farson,  Son  &  Co.,  infra,  72  South.  613. 

Anderson,  C.  J.,  Mayfield,  Somerville  and  Thomas,  JJ., 
concur. 


WAYNE  COUNTY  HOME  &  SAVINGS  BANK  v.  BIRD, 

TREASURER. 

(Decided  July  6,  1916.) 

Appeal  from  Shelby  County  Court. 

Heard  before  Hon.  E.  S.  Lyman. 

G.  W.  L.  Smith,  for  appellant.  Haynes  &  Wallace,  Saxon 
&  AcuFF,  and  Rushton,  Williams  &  Crenshaw,  for  appellee. 

Per  curiam. — Affirmed  on  authority  of  Farson  Son  &  Co.  v. 
Bird,  Treas.,  infra,  72  South.  550. 
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ACCORD  AND  SATISFACTION. 

Accord  and  Satisfaction;  Cashing  Check;  Retaining  Proceeds. — ^The 
tender  to  an  insurance  agent  by  subagents  employed  by  him,  of  a  check  ac- 
companied by  an  itemized  statement  of  premiums  collected,  commission  re- 
served, and  amounts  due,  and  the  cashing  of  the  check  by  the  agent  and  re- 
taining the  proceeds  did  not  constitute  payment  by  the  subagent  of  premi- 
ums not  collected  by  them,  unless  the  agent  so  accepted  the  check. — Page  & 
Jones  V.  Barry,  449. 

ACCOUNT. 

Account;  Report  of  Register;  Restating. — On  a  bill  for  accounting,  the 
chancellor  had  a  right  to  restate  the  account  in  his  own  way,  in  order  to 
arrive  at  a  correct  conclusion,  notwithstanding  a  statement  of  the  account 
by  the  register. — Compton  v.  Collins,  642. 

Account;  Equity;  Action;  Jurisdiction. — Where  comi)lainant  executed 
a  mortgage  to  respondents,  and  respondents  foreclosed  said  mortgage,  the 
property  bringing  $100,  and  complainant  claimed  that  respondents  had  made 
false  and  excessive  charges,  and  charged  interest  largely  in  excess  of  8%, 
chancery  had  no  jurisdiction  of  complainant's  bill  to  recover  the  balance  of 
what  the  mortgaged  property  sold  for  at  the  foreclosure  sale  over  what  was 
due  actually  on  the  mortgage,  as  his  remedy  at  law  was  adequate  and  com- 
plete, there  being  no  dispute  as  to  items  of  credit. — ^Lee  v.  Houston,  652. 

ACTIONS. 

In  various  actions,  see  that  title.    See  Pleading. 

Actkm;  Joinder;  Amendment. — ^Under  the  provisions  of  §§  5329,  5367, 
Code  1907,  it  was  proper  to  allow  a  complaint  in  detinue  to  be  amended  by 
adding  a  count  in  trover. — ^Wilson  v.  Ratcliff ,  548. 

ACTS  CITED  OR  CONSTRUED. 

General. 

1905  p.     79.  Allgood,  Aud.  v.  Stallings,  121. 

1907  p.    29.  Railroad  Commission  v.  L.  &  N.  R.  R.  Co.,  161. 

1907  p.     80.  State,  ex  rel.  Atty.  Gen.  v.  L.  &  N.  R.  R  Co,  203 

1907  p.  711.  State,  ex  rel.  Atty.  Gen.  v.  L.  &  N.  R.  R.  Co,  203. 

1907  p.     40.  (S.  S.)  State,  ex  rel.  Atty.  Gen.  v.  L.  &  N.  R.  R.  Co.,  203. 

1911  p.     41.  Stone  v.  State,  ex  rel.  Holcombe,  293. 

1911  p.  154.  Board  of  Revenue  v.  Farson  Son  &  Co.,  375. 

1911  p.  104.  MUler  G.  &  C.  Co.  v.  Intern.  S.  F.  Co.,  100. 

1911  p.  260.  Greil  Bros.  Co.  v.  McLain,  136. 

1911  p  198.  Cent,  of  Ga.  Ry.  Co.  v.  Chambers,  93. 

1911  p.  345.  Williams  v.  State,  ex  rel.  Schwarz,  40. 

1911  p.'  458.  Mobile  F.  &  O.  Co.  v.  Craft,  147. 

1911  p.  700.  Woodmen  of  the  World  v.  McHenry,  541. 

1915  p.    14.  State,  ex  rel.  Hamilton  v.  Scoville,  223. 

1915  p.    39.  Cent,  of  Ga.  Ry.  Co.  v.  State,  ex  rel.  Atty.  Gen,  389. 

1915  p.  137.  Pepper  v.  Horn,  et  al.,  395. 

1915  p.  145.  Mobile  F.  &  O.  Co.  v.  Craft,  147. 

1915  p.  279.  Ex  parte  State,  ex  rel.  Atty.  Gen.,  570. 

2»— 1»7  • 
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1915  p.  610.    Cent,  of  Ga.  Ry.  Co.  v.  Chambers,  93. 

1915  p.  711.    Pepper  v.  Horn,  395. 

1915  p.  715.  Kimball  v.  Cunningham  Hdw.  Co.,  631. 

1915  p.  722.    Cent,  of  Ga.  Ry.  Co.  v.  Chambers,  93. 

1915  p.  722.    Stokes  v.  Hinton,  230. 

1915  p.  722.     Montgomery  L.  A  T.  Co.  v.  Harris,  358. 

1915  p.  739.    Mobile  F.  A  O.  Co.  v.  Craft,  147. 

1915  p.  770.    State,  ex  rel.  Terry  v.  Lanier,  1. 

1915  p.  825.    State,  ex  rel.  Glass  v.  Stone,  662. 

1915  p.  825.    Davis  ▼.  The  State,  667. 

1915  p.  879.    Allgood  v.  Stallings,  121. 

Local. 

1898-99  p.  1164.    Stone  ▼.  State,  ex  rel.  Holcombe,  293. 

1898-99  p.  1164.    State,  ex  rel.  Glass  v.  Stone,  662. 

1907-      p.      23.    Thomas  v.  Davis,  37. 

1907-      p.      86.    Stone  v.  State,  ex  rel.  Holcombe,  293. 

1907-      p.    562.    Wilkins  v.  Windham,  510. 

1907-      p.    570.     MobUe  W.  S.  T.  Co.  v.  Austfll,  432. 

1907-      p.    723.    Thomas  v.  Davis,  37. 

1915-      p.      47.     State,  ex  rel.  Coxwell  v.  Mims,  356. 

ADMISSIONS. 

See  Evidence,  §  12. 
ADOPTION. 

Adoption;  Declaration;  Effect. — ^Under  §  5202,  Code  1907,  a  declara- 
tion of  adoption,  being  purely  an  ex  parte  proceeding  requiring  no  notice  or 
order  of  court,  is  in  no  way  binding  upon  a  court  of  equity,  once  acquiring 
jurisdiction  of  the  person  of  a  child,  as  to  its  proper  custody. — Murphree  v. 
Hanson,  246. 

Same;  Nature. — Under  said  section  the  declaration  of  adoption  is  in 
no  sense  a  judicial  act,  and  has  about  it  no  elements  of  a  judicial  decree. — • 
lb.  246. 

ADULTERATION. 

Adulteration;  Statutory  Provision;  Judicial  Notice. — Unbolted  com 
meal  is  excepted  from  the  operation  of  the  provisions  of  Acts  1911,  p.  101, 
since  the  courts  judicially  know  that  corn  meal  is  an  unmixed  meal  made 
from  entire  grains  of  com,  and  that  unbolted  com  meal  is  com  meal  from 
which  the  bran  has  not  been  sifted  or  separated. — Miller  G.  &  C.  Co.  v.  Int. 
S.  F.  Co.,  100. 

ADVERSE  POSSESSION. 

See  Ejectment;  Vendor  and  Purchaser. 

Adverse  Possession;  Color. — In  the  absence  of  color  of  title  one  claim- 
ing property  by  adverse  possession  must  show  actual  possession,  since  a 
mere  trespasser  can  acquire  title  to  that  portion  of  the  realty  only  which  he 
actually  occupies. — Perolio  v.  Doe,  ex  dem.  Woodward  I.  Co.,  560. 

Same;  Evidence. — The  evidence  examined  and  held  not  sufficient  to 
show  adverse  possession  of  the  land  for  ten  years. — lb.  560. 

Adverse  Possession;  Government  Land;  Grant. — As  to  the  trust  prop* 
erty  in  this  case,  a  disseisor  as  against  the  public  could  not  acquire  txUe 
thereto  by  adverse  possession. — Hughes  v.  City  of  Tuscaloosa,  592. 

AMENDMENT. 
See  Pleading,  §  6. 
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APPEAL  AND  ERROR. 
1.  Review. 

(a)  Discretion  of  Court. 

Appeal  and  Error;  Review;  Discretion. — Unless  plainly  erroneous,  the 
ruling  of  the  trial  court  admitting  expert  testimony  after  a  preliminary  in- 
quiry into  the  qualifications  of  the  witness,  will  not  be  held  error. — Ala.  C. 
G.  &  A.  Ry.  Co.  V.  Bessiere,  5. 

(b)  General  Argument. 

Appeal  and  Error;  Review;  General — ^Where  the  appellant  did  not  des- 
ig^nate  any  one  plea  as  being  sufficient,  his  argument  being  general  and  in 
support  of  all,  and  some  of  tne  pleas  were  unquestionably  bad,  the  action  of 
the  trial  court  in  sustaining  a  demurrer  to  the  pleas  will  not  be  reversed. — 
Hurst  V.  Fitz  W.  W.  Co.,  10. 

(c)  Evidence. 

Appeal  and  Error;  Review;  Evidence. — ^Where.one  of  plaintiff's  wit- 
nesses admitted  a  personal  difficulty  between  himself  and  the  master  me- 
chanic of  defendant,  but  no  questions  were  asked  him  as  to  any  bad  feelings 
existing,  or  any  bias  or  ill-will  against  defendant,  the  refusal  of  the  court  to 
permit  proof  of  the  details  of  such  difficulty  and  of  the  fact  that  an  indict- 
ment had  been  found  against  the  witness  was  proper. — Sloss-S.  S.  &  I.  Co. 
V.  Scivally,  103. 

(d)  Findings  of  Court  or  Jury. 

Appeal  and  Error;  Review;  Findings. — ^Where  there  is  evidence  amply 
sufficient  to  support  a  verdict  for  either  party,  the  appellate  court  will  not 
revise  or  review  disputed  questions  of  fact,  as  such  court  can  review  only 
questions  of  law  properly  presented. — Windham  v.  Hydrick,  125. 

Appeal  and  Error;  Review;  Trial  by  Court. — Where  it  appeared  that 
the  trial  court  sitting  without  a  jury,  with  the  witnesses  before  him,  took 
an  erroneous  view  of  the  law  as  applied  to  the  facts,  the  rule  that  the  judg- 
ment of  the  court  in  such  a  trial  must  have  the  effect  of  a  verdict  of  the  jury, 
is  without  effect. — Murphree  v.  Hanson,  246. 

Appeal  and  Error;  Province  of  Court. — Under  §  17,  Acts  1907,  p.  570, 
where  the  appeal  is  from  the  Law  and  Equity  Court  of  Mobile,  on  a  case 
tried  by  the  court  without  a  jury,  the  appellate  court  must  render  such  judg- 
ment as  should  have  been  rendered  below,  if  it  finds  error,  or  may  reverse 
and  remand  for  further  proceedings. — Mobile  W.  S.  T.  Co.  v.  Austill,  432. 

Courts;  Findings;  Review. — The  finding  of  the  city  court  sitting  with- 
out a  jury  upon  evidence  delivered  ore  tenus  must  be  treated  on  appeal  like 
the  verdict  of  a  jury  on  issues  of  fact. — Burger  v.  Peerless  L.  &  M.  Co.,  470. 

(e)  Objections  and  Exception. 

Appeal  and  Error;  Review;  Reserving  Objection. — Where  appellee  did 
not  appeal  from  a  refusal  to  direct  a  verdict  for  him,  he  cannot  prevent  re- 
versal because  of  errors  prejudicial  to  appellant  by  showing  that  he  was 
entitled  to  a  directed  verdict  because  of  insufficiency  of  proof  by  appellant. 
— Bamett  v.  Freeman,  142. 

Appeal  and  Error;  Review;  Motion  to  Exclude. — In  the  absence  of  a 
motion  to  exclude  improper  or  objectionable  argument  of  counsel,  such  argu- 
ment is  not  reviewable. — ^W.  Ry.  of  Ala.  v.  Mays,  367. 

Appeal  and  Error;  Review;  Exceptions. — ^Where  the  charge  contained 
three  distinct  propositions,  one  of  which  was  erroneous,  an  exception  not 
specifically  addressed  to  that  part  of  the  charge  which  Was  error,  does  not 
require  a  reversal  because  of  the  error. — O'Neill  v.  Johnson,  502. 
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Appeal  and  Error;  Objection  Bdow;  Demurrer. — ^Where  the  record 
does  not  show  any  demurrer  interposed  to  counts  of  the  complaint  in  the 
court  below,  this  court  cannot  review  the  sufficiency  of  such  count  as  upon 
demurrer. — City  of  Birmingham  v.  Muller,  554. 

Appeal  and  Error;  Review;  ExeeptionSd — ^Where  both  parties  in  argu- 
ment on  exceptions  to  the  register's  report,  stated  that  the  items  in  the 
report  were  substantially  correct,  and  there  was  no  specific  adjudication  of 
the  exceptions  to  the  register's  report,  the  appellate  court  will  not  consider 
assignments  of  error  made  by  respondent  relating  back  to  exceptions  to  the 
register's  conclusion  of  facts,  the  decree  being  favorable  to  the  respondent, 
nor  to  objections  by  complainant  to  their  consideration,  since  the  court  will 
review  only  such  questions  as  have  been  contested  in  the  court  below;  but, 
where  the  chancellor  restated  the  account,  and  substantially  dispensed  with 
the  register's  report,  it  devolves  upon  the  appellate  court  to  consider  objec- 
tions to  the  chancellor's  statement  of  the  account  not  previously  considered 
by  the  court. — Compton  v.  Collins,  642. 

(f )  Non  Suit 

Appeal  and  Error;  Review;  Non  Suit. — Where  four  demurrers  to  the 
complaint  were  sustained,  and  the  fifth  ground  sustained,  which  caused 
plaintiff  to  take  a  non  suit,  a  review  of  the  action  of  the  trial  court  is  au- 
thorized under  §  3017,  Code  1907,  although  the  non  suit  is  not  taken  until 
after  the  trial  court  declined  to  let  plaintiff  further  amend  his  complaint. — 
Guiler  v.  U.  S.  C.  I.  P.  &  F.  Co.,  233. 

(g)  Presumptions. 

Appeal  and  Error;  Review;  Presumptions. — ^Where  error  is  assigpned 
to  the  overruling  of  demurrers  to  the  amended  counts  of  the  complaint  and 
the  amendments  do  not  appear  in  the  record,  it  will  be  presumed  that  the 
ruling  of  the  lower  court  is  correct. — Carland  &  Co.  v.  Burke,  435. 

Same;  Review;  Presumption. — ^Where  a  plea  of  set  off  was  filed  on  the 
day  on  which  a  new  count  was  added  to  the  complaint  by  way  of  amendment, 
and  the  judgment  entry  recites  that  on  the  following  day  issue  was  joined,  it 
will  be  assumed  that  the  issue  so  joined  was  on  the  amended  complaint,  and 
the  record  thus  shows  in  connection  with  the  several  pleas  that  the  pleas 
were  interposed  to  the  new  count. — Howton  v.  Mathias,  457. 

Appeal  and  Error;  Presumption;  Record. — ^Where  the  record  of  a  cer- 
tain trial  was  introduced  in  evidence,  but  the  bill  of  exceptions  failed  to  set 
it  out,  the  appellate  court  will  indulge  presumptions  necessary  to  support 
the  action  of  the  trial  court  in  overruling  objections  to  the  introduction  of 
such  record. — Perolio  v.  Doe,  ex  dem.  Woodward  I.  Co.,  560. 

(h)  Presentation. 

Same;  Questions  Presented. — Where  the  record  does  not  set  forth  the 
amended  counts  of  the  complaint  to  which  demurrers  were  filed,  and  does  not 
show  any  ruling  of  the  court  on  any  demurrer  to  the  amended  count,  error 
cannot  be  predicated  on  the  action  of  the  court  in  overruling  such  demurrer. 
— Carland  &  Co.  v.  Burke,  435. 

Trial;  Record;  Directing  Verdict. — ^Where  the  clerk  noted  the  fact  in 
his  certificate  to  the  transcript  that  three  matters  of  documentary  evidence 
could  not  be  found  by  him,  and  were  consequently  omitted  from  the  bill  of 
exceptions,  this  court  could  not  review  the  action  of  the  trial  court  in  refus- 
ing the  general  affirmative  charge  for  the  appellant,  notwithstanding  the 
bill  of  exceptions  recited  that  it  contained  all  or  substantially  all  of  said  tes- 
timony.— Street  v.  Shaddix,  446. 
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2.  Harmless  Error. 

(a)  Evidence. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^The  exclusion  of  evi- 
dence which  could  not  have  influenced  the  verdict  is  harmless. — Hurst  v. 
Fitz  W.  W.  Co.,  10. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^In  proceedings  to  in- 
corporate a  municipality  where  there  was  no  latent  ambiguity  in  the  plat 
filed  with  the  petition,  but  simply  an  error  which  was  self  correcting  by  re- 
sort to  common  knowledge,  the  admission  of  parol  evidence  to  explain  the 
plat  was  error,  but  without  injury. — Foshee  v.  Kay,  157. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^The  exclusion  from  ev- 
idence of  the  deed  on  the  ground  of  uncertainty  in  description  cannot  be  held 
harmless,  although  the  proof  as  made  failed  to  show  that  the  grantor  in  the 
conveyance  was  ever  in  possession  of  the  property,  or  had  title. — Reynolds 
v.  Trawick,  165. 

Appeal  and  Error;  Harmless  Error;  Evidence. — The  sustaining  of  an 
objection  to  a  question  as  to  the  conduct  of  deceased  at  the  time  of  tiie  kill- 
ing, was  not  error,  or  if  error,  was  harmless,  where  immediately  afterwards 
the  witness  was  allowed  to  go  into  full  particulars  as  to  the  matter. — Car- 
michael  v.  The  State,  185. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence  orig- 
inally inadmissible  was  subsequently  rendered  admissible,  its  previous  er- 
roneous admission  was  harmless. — Page  &  Jones  v.  Barry,  449. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  identical 
judgment  entry  was  subsequently  placed  in  evidence,  the  refusal  previously 
to  permit  it  to  be  introduced  was  harmless. — Williams  v.  Shows,  596. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  a  defendant 
was  entitled  on  his  cross  examination  of  a  state's  witness  to  have  him  an- 
swer questions  as  to  the  contribution  by  the  witness  to  a  fund  raised  for  the 
prosecution  of  defendant,  the  witness  having  denied  making  any  contribu- 
tion directly  to  the  fund  in  question,  yet  the  witness'  statement  that  he  had 
agreed  to  reimburse  the  municipality  which  was  giving  financial  aid  to  the 
prosecution,  in  a  certain  amount,  was  a  substantial  answer  to  the  question, 
and  there  was  no  reversible  error. — Ex  parte  Dickey  v.  State,  610. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  evidence  is 
inherenti^  illegal,  and  is  excluded  on  motion,  it  is  of  no  consequence  that  the 
motion  did  not  point  out  the  true  ground  of  objection. — O'Neal  v.  Lovett, 
628. 

Appeal  anad  Error;  Review;  Prejudicial  Error. — Where  the  action  was 
on  a  note  and  a  merchandise  account,  and  the  rate  of  interest  was  in  dispute, 
the  intention  of  the  parties  was  material,  and  the  record  not  indicating  tjiat 
the  data  on  which  plaintiff's  calculations  were  based  were  before  the  court, 
the  exclusion  of  the  testimony  of  the  president  of  the  corporation  on  the 
cross,  as  to  how  he  had  calculated  interest  was  prejudicial  error;  and  this  is 
true  although,  where  the  data  are  all  clearly  before  the  jurv,  the  mere  cal- 
culation of  interest  may  be  made  by  it,  and  the  exclusion  of  the  calculation 
of  a  witness  cannot  be  prejudicial. — Dominy  v.  Dowling-M.  Gro.  Co.,  685. 

(b)  Instructions. 

Appeal  and  Error;  Harmless  Error;  Instructions. — ^Where  the  court's 
oral  charge  specifically  embodied  the  substance  of  a  requested  written 
charge,  the  refusal  of  the  written  charge  is  harmless. — London  v.  G.  L. 
Anderson  B.  Works,  16. 

Appeal  and  Error;  Harmless  Error;  Instruction.— The  explanation  by 
the  court  of  his  given  charge,  which  was  not  a  qualification  thereof,  and  was 
possibly  more  favorable  to  defendant  than  he  could  have  asked,  cannot  be 
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made  the  basis  of  error  or  complaint  by  defendant. — Greenwood  Cafe  v. 
Lovinggood,  34. 

Appeal  and  Error;  Harmless  Error;  Instruction. — ^The  giving  of  a 
charge  which  might  have  been  well  refused  as  argumentative  and  mislead- 
ing, does  not  require  a  reversal. — Howton  v.  Mathias,  457. 

Same. — The  giving  of  an  abstract  charge  is  not  necessarily  prejudicial 
error. — lb.  457. 

Appeal  and  Error;  Harmless  Error;  Instruction* — The  giving  of  a 
charge  that  "even  though"  defendant  had  a  lien  on  the  property  converted, 
he  could  not  seize  and  sell  it  without  due  process  of  law,  does  not  require  a 
reversal  of  the  judgment,  notwithstanding  the  charge  might  have  been  re- 
fused for  the  reason  that  the  use  of  the  expression  ''even  though"  carried  an 
intimation  of  the  court's  opinion  on  the  fact. — lb.  457. 

Same;  Instruction^— -Where  plaintiff  had  made  out  a  prima  facie  case, 
an  instruction  asserting  that  the  burden  rested  on  defendant  to  prove  to  the 
reasonable  satisfaction  of  the  jury  the  material  averments  of  a  plea  of  con- 
tributory negligence  was  not  harmful. — City  of  Birmingham  v.  MuUer,  554. 

(c)  Pleading. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  it  clearly  and 
satisfactorily  appears  from  the  verdict  that  a  recovery  was  not  had  upon  a 
count  of  the  complaint,  any  error  in  refusal  of  charges  as  to  that  count,  was 
harmless. — C.  of  Ga.  Ry.  Co.  v.  Chambers,  93. 

Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  it  clearly  ap- 
peared that  defendant  received  under  another  plea  the  full  benefit  of  the 
legal  effect  of  the  plea  to  which  demurrer  was  sustained,  the  sustaining  of 
the  demurrer  to  the  plea  was  harmless. — City  of  B'ham  v.  MuUer,  554. 

Appeal  and  Error;  Harmless  Error;  Pleading. — ^It  is  harmless  to  sus- 
tain demurrers  to  special  pleas,  where  the  facts  relied  on  in  such  pleas  were 
not  only  provable,  but  were,  in  fact,  proven  under  other  pleas. — U.  S.  H.  & 
A.  Ins.  Co.  V.  Goin,  584. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Any  error  in  overrul- 
ing demurrers  to  some  of  the  replications  was  harmless,  where  the  proof 
established  beyond  dispute  other  replications  which  entitled  the  plaintiff  to 
recover. — lb.  584. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Error  in  sustaining 
demurrer  to  one  count,  alleging  a  balance  due  at  the  termination  of  the 
contract  of  agency,  at  invoice  prices  for  the  coal  shipped  to  the  agent,  is  not 
rendered  harmless  by  the  fact  that  plaintiff  had  the  benefit  of  the  count 
alleging  that  plaintiff  had  shipped  to  the  agent  specific  quantities  of  coal 
which  remained  on  hand,  and  specific  quantities  which  had  been  sold,  and  for 
which  the  agent  had  not  accounted,  since  the  burden  was  thereby  placed  on 
plaintiff  of  proving  the  amount  of  the  sales  by  the  agent. — Ala.  F.  &  I.  Co. 
V.  Ala.  F.  &  C.  Co.,  669. 

Appeal  and  Error;  Review;  Prejudidal  Error. — ^Where  the  bill  was  to 
cancel  a  mortgage  because  given  by  the  wife  to  secure  the  debt  of  the  hus- 
band, and  the  mortgage  contained  an  admitted  mistake  in  .describing  the 
land  as  being  in  lot  22,  instead  of  lot  32,  and  the  bill  correctly  describ^  the 
land,  and  the  proof  otherwise  established  complainant's  right  to  lot  32,  the 
failure  of  the  bill  to  allege  the  misdescription  in  the  mortgage,  did  not  con- 
stitute reversible  error. — Cudd  v.  Reynolds,  687. 

(d)  Rule  46. 

Appeal  and  Error;  Rule  45. — ^Where  a  count  charging  defendant  mine 
owner  with  a  failure  to  furnish  a  safe  place  to  work  was  improperly  submit- 
ted to  the  jury  along  with  other  counts,  Supreme  Court  Rule  45  does  not 
have  the  effect  to  prevent  a  reversal. — ^Wadsworth  R.  A.  C.  Co.  v.  Scott,  361. 
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Same;  Burden  of  Proof. — ^The  appellee  has  the  burden  to  show  that 
error  did  not  prejudicially  affect  appellant's  right. — Ala.  F.  &  I.  Co.  v.  Ala. 
F.  &  C.  Co.,  669. 

3.  Invited  Error. 

Appeal  and  Error;  Invited  Error* — It  is  not  error  to  receive  irrelevant 
evidence  to  rebut  evidence  of  like  kind  offered  by  the  complaining  party. — 
Windham  v.  Hydrick,  125. 

Appeal  and  Error;  Invited  Error. — ^A  party  cannot  complain  of  the  ex- 
clusion of  the  entire  testimony  of  the  witness,  since  evidence  cannot  be  ex- 
cluded on  one  party's  motion  with  a  saving  clause  preserving  for  the  mo- 
ment some  supposedly  beneficial  effect;  if  complainant  desired  to  leave  in 
evidence  any  particular  part  of  the  evidence  to  which  they  objected,  their 
motion  should  have  been  framed  so  as  to  point  out  to  the  chancellor  exactly 
what  words  were  sought  to  be  excluded.— O'Neal  v.  Lovett,  628. 

4.  Waiver  of. 

Appeal  and  Error;  Right  of;  Waiver. — ^Where  the  action  was  for  a  can- 
cellation of  a  mortgage,  and  a  temporary  injunction  was  granted  on  defend- 
ant's cross  bill,  restraining  complainant  from  interfering  with  defendant's 
possession  under  the  foreclosure  sale,  the  merits  of  the  case  are  not  involved 
in  an  order  refusing  to  dissolve  the  temporary  injunction,  and  the  right  to 
appeal  therefrom  is  not  lost  by  proceeding  to  an  examination  of  the  wit- 
nesses on  the  merits. — Fair  v.  Cummings,  131. 

6.  Assignments  of. 

Appeal  and  Error;  Record;  Assignments. — ^Where  the  minute  entry 
shows  no  ruling  on  demurrers  to  pleading,  the. appellate  court  cannot  con- 
sider assignments  of  error  presupposing  such  ruling. — Middleton  v.  W.  U. 
Tel.  Co.,  243. 

Same;  Joint. — ^If  any  one  of  several  replications  was  subject  to  de- 
murrer, the  appellant  can  take  nothing  under  an  assignment  of  error  for 
sustaining  demurrers  to  replications  "1,  2,  3  and  4  respectively;" — lb.  243. 

Appeal  and  Error;  Aiwignments;  Defect. — ^An  assignment  of  error  on 
the  record  proper  is  a  substantial  compliance  with  the  Supreme  Court  rule, 
although  it  precedes  the  citation  of  appeal  and  the  certificate.^ — Jackson  v. 
Roanoke  Banking  Co.,  349. 

Appeal  and  Error;  Assignment;  Waiver. — The  appellate  court  will 
not  consider  assignments  of  error  not  elaborated  or  insisted  upon  in  brief  or 
oral  argument. — Howton  v.  Mathias,  457. 

Appeal  anad  Error;  Review;  Want  of  Judgment. — ^Where  the  record 
fails  to  set  out  the  judgment  of  the  lower  court  on  the  motion  for  a  new 
trial,  the  appellate  court  cannot  review  the  action  of  the  lower  court  thereon. 
—Smith  V.  Yearwood,  680. 

6.  Judgment  to  Support. 

Appeal  and  Error;  Judgment  to  Support. — A  judgment  entered  upon  a 
motion  made  by  a  defendant  for  a  discontinuance  granting  the  motion  and 
awarding  costs  is  such  a  final  judgment  as  will  support  an  appeal. — Plunkett 
V.  Dendy,  262. 

7.  Time  of  Taking. 

Same.— Under  Acts  1915,  p.  137,  amending  §  2838,  Code  1907,  where 
the  appeal  was  taken  from  two  decrees  sustaining  demurrers  to  an  original 
and  amended  bill  respectively,  the  assignment  of  error  to  the  decree  sustain- 
ing demurrer  to  the  original  bill  will  be  stricken,  if  such  decree  was  rendered 
more  than  30  days  prior  to  the  appeal,  and  there  has  been  no  decree  finally 
determining  the  cause. — Pepper  v.  Horn,  395. 
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8.  Dismissal  for  Delay. 

Appeal  and  Error;  Dismissal;  Filing  Transcript. — ^Where  the  appeal 
was  taken  within  a  year  after  the  judgment,  and  continuances  were  twice 
granted  by  the  Supreme  Court,  and  the  case  was  not  submitted  until  a  year 
and  a  half  after  the  appeal,  at  which  time  the  transcript  was  filed,  the  ciise 
will  not  be  dismissed  for  undue  delay  in  filing  the  transcript,  the  appellees 
not  having  seasonably  invoked  such  action. — Street  v.  Shaddix,  446. 

9.  Parties  Entitled  to  Allege. 

Appeal  and  Error;  Parties  Entitled  to  Allege^ — ^Where  contestants 
claim  that  a  legacy  was  obtained  by  undue  influence,  they  were  not  in  posi- 
tion to  complam  of  the  charge  of  the  court,  charging  as  a  matter  of  law 
that  a  confidential  relation  existed  between  the  testatrix  and  the  legatee, 
since  they  had  alleged  and  attempted  to  show  such  to  be  the  case. — CrNeill 
V.  Johnson,  502. 

10.  Retrial. 

Appeal  and  Error;  RetriaL — ^Where  the  ruling  of  the  trial  court  on  a 
retrial  after  a  remand,  is  not  in  accordance  with  the  opinion  of  the  appellate 
court,  the  judgement  will  be  reversed. — McCoy  v.  Prince,  665. 

11.  Record. 

(a)  Conclusiveness. 

Appeal  and  Error;  Record;  Conclusiveness. — ^Where  the  judgment  en- 
try recites  that  issue  was  joined  "on  the  general  issue  in  short  by  consent," 
the  recital  is  conclusive  although  the  record  shows  special  pleas  setting  up 
defenses  not  available  under  the  general  issue. — Stewart  v.  Keller,  575. 

Appeal  and  Error;  Record. — ^The  objection  that  a  widow  was  not  al> 
lowed  to  appeal  from  a  judgment  under  the  provisions  of  §  2879,  Code  1907, 
as  amended  by  Acts  1915,  p.  715,  was  not  reviewable  where  no  order  or  de- 
cree of  the  court  below  concerning  such  appeal  appeared  in  the  record. — 
Kimball  v.  Cunningham  Hdw.  Co.,  631. 

APPEARANCE. 

Appearance;  Replevying  Attached  Property. — ^Where  suit  was  insti- 
tuted against  a  foreign  corporation  by  attaching  some  property  alleged  to 
belong  to  it,  and  the  attachment  was  afterwards  dissolved  on  the  ground 
that  the  property  attached  was  in  custodia  legis  at  the  time  of  the  levy,  but 
defendant  had  replevied  the  property  before  the  attachment  was  dissolved, 
and  after  the  dissolution  of  the  attachment  the  defendant  appeared  specially 
for  the  purpose  of  filing  a  plea  to  the  jurisdiction  of  the  court,  which  plea 
was  stricken  on  motion  of  the  plaintiff  on  the  ground  that  the  replevying  of 
the  property  was  such  an  appearance  as  conferred  jurisdiction  and  author- 
ized a  personal  judgment,  there  was  no  personal  appearance,  and  the  action 
of  the  court  was  erroneous,  since  both  the  attachment  and  bond  was  functus 
officio  when  the  attachment  was  dissolved,  and  there  was  never  any  attempt 
to  acquire  jurisdiction  by  process,  other  than  to  subject  the  property. — ^Ter- 
minal O.  M.  Co.  V.  Planters  W.  &  G.  Co.,  429. 

ASSAULT  AND  BATTERY. 

See  Carriers,  §  Ic. 

1.  Civil. 

Aasault  and  Battery;  Time;  Proof. — ^Where  the  action  was  for  an 
assault  and  battery,  and  the  time  of  the  alleged  assault  was  laid  under  vide- 
licit,  the  time  need  not  be  proved  strictly  as  laid. — Lacey  v.  L.  &  N.  R.  R. 
Co.,  639. 
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ASSIGNMENTS. 

Of  Error,  see  Appeal  and  Error,  §  5. 

1.  Equitable. 

Assignments;  Equitable;  Bank  Deposit. — One  who  held  possession  as 
bailee  for  a  bank  depositor  of  his  bank  book,  which  the  bank  required  to  be 
produced  before  payment  of  the  deposit,  and  who  for  value,  purchased  the 
account  for  which  the  depositor  gave  him  a  check  in  addition  to  the  pass 
book,  was  the  equitable  assignee  or  transferee  of  the  account,  and  such 
assignment  is  not  revokable  by  the  death  of  the  depositor  before  the  check 
could  be  presented  for  payment. — ^Venturio  v.  Silvio,  607. 

Same. — No  particular  form  is  essential  to  the  validity  of  an  equitable 
assignment,  but  it  is  sufficient  whether  by  writing  or  by  parol,  if  tiiere  is 
intentional  transfer  or  making  over  of  the  subject  matter,  conferring  a  com- 
plete and  present  right  in  the  assignee. — lb.  607. 

ASSUMPSIT. 

Assumpsit;  Evidence;  Ownership  of  Accounts. — ^Where  plaintiff  failed 
to  show  any  indebtedness  to  herself,  or  as  to  how  or  why  she  should  recover 
a  judgment,  or  recover  on  an  indebtedness  due  another,  she  could  not  re- 
cover, notwithstanding  she  proved  an  indebtedness  due  fcpm  defendant  to 
another.— Mobile  W.  S.  T.  Co.  v.  Austill,  432. 

Action;  Aasumpsitw — ^Assumpsit  may  be  maintained  for  money  receiv- 
ed by  one  co-owner  from  the  sale  of  the  interest  of  another  co-owner  in  the 
common  property,  although  such  sale  amounted  to  a  conversion. — Howton 
V.  Mathias,  457. 

Assumpsit;  Evidence. — ^Where  the  action  was  on  the  common  count 
for  money  due  plaintiff  under  an  agreement  with  defendant  that  if  plaintiff 
would  pay  the  debt  of  a  third  person,  in  case  defendant  VTas  succesaful, 
plaintiff  should  have  cotton  raised  by  the  debtor,  and  in  defendant's  posses- 
sion, but  claimed  by  another,  evidence  as  to  where  the  cotton  was  raised  was 
immaterial  and  inadmissible. — ^Williams  v.  Shows,  596. 

Assumpsit;  Evidence;  Another  Suit. — In  an  assumpsit  action  evidence 
as  to  whether  plaintiff  in  another  pending  action  had  a  landlord's  lien  on  the 
cotton,  was  immaterial. — lb.  596. 

Assumpsit;  Evidence;  Amount  Due. — ^In  such  an  action,  it  is  proper  to 
permit  defendant  to  show  by  the  debtor,  a  third  party,  how  much  the  debtor 
owed  defendant. — lb.  596. 

Same;  Mortgage. — In  such  an  action  there  was  no  reversible  error  in 
permitting  the  debtor  of  defendant  to  testify  as  to  what  propertv  was  in- 
cluded in  the  mortgage  executed  by  him  to  defendant,  and  oy  defendant, 
transferred  to  plaintiff  at  the  time  plaintiff  agreed  with  defendant  to  pay 
the  debt.— lb.  596. 

ATTACHMENT. 

Attachment;  Fraudulent  Sale;  Evidence. — ^Where  property  was  at- 
tached upon  the  claim  that  defendant  was  fraudulently  disposing  of  it,  evi- 
dence of  conveyances  made  by  him  shortly  after  the  attachment,  VTas  admis- 
sible as  tending  to  show  his  intent. — Jackson  v.  Roanoke  B.  Co.,  349. 

Attachment;  Fraudulent  Intent. — ^A  charge  that  fraud  is  not  lightly 
imputed,  but  that  it  must  be  plainly  proved,  requires  a  too  light  degree  of 
proof  .—lb.  349. 

Same;  Instruction. — A  charge  asserting  that  unless  a  ground  alleged 
in  the  attachment  affidavit  existed,  the  jury  should  not  consider  conveyances 
made  after  the  levy,  and  should  find  for  dedTendant  was  misleading. — lb.  349. 

ATTORNEY  AND  CLIENT. 

Attorney  and  Cfient;  Services;  Evidence. — ^Where  the  action  was  for 
services  rendered  defendant  in  an  arbitration  proceeding,  the  exclusion  of  a 
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receipt  bearing  date  practically  a  year  previous  to  the  commencement  of  the     j 
arbitration  proceedings,  was  not  error. — PoUak  v.  Winter,  173. 

Attorney  and  Client;  Services;  Payment. — ^Where  the  action  was  for 
services  rendered  in  an  arbitration  proceeding,  and  the  evidence  shows  that 
other  services  were  also  rendered  by  testate  to  defendant,  and  defendant 
pleads  payment,  a  charge  asserting  that  defendant  must  show  to  the  reason- 
able satisfaction  of  the  jury  that  any  payments  claimed  in  this  case  were 
'made  on  claims  asserted  in  this  case,  and  not  for  services  in  other  matters, 
was  not  erroneous. — lb.  173. 

BANKS  AND  BANKING.  I 

Banks  and  Banking;  Statutory  Receiver;  Set  Off;  Interest   Bearing      | 
Certificate. — A  party  defending  an  action  on   a  note  by  the  superintendent      i 
of  banks  as  statutory  receiver,  was  not  entitled  to  set  off  against  the  de- 
mand sued  on,  the  amount  due  from  the  insolvent  bank  to  him  represented  by       ' 
an  interest  bearing  certificate,  since,  having  stipulated  for  interest,  his  claim 
was  subject  to  the  preferred  claim  of  depositors  who  had  not  stipulated  for 
interest,  and  such  procedure  would  allow  a  non  preferred  creditor  to  secure 
his  non  preferred  debt,  which  would  otherwise  diminish  the  fund  from  which 
preferred   creditors  would   be   paid.     (§  250,   Constitution  1901.) — Walker, 
Supt.  V.  J.  B.  McCrary  Co.,  638. 

BILLS  OF  EXCEPTION. 

Bill  of  Exceptions;  Establishing;  Supreme  Court. — ^Where  the  bill  of 
exceptions  is  sig^ned  by  the  presiding  judge  within  the  time  allowed,  and  was 
lost,  and  his  absence  prevented  a  substantial  copy  thereof  being  signed  with- 
in the  time,  it  could  be  established  in  the  Supreme  Court  under  the  authority 
of  §  3022,  Code  1907.— Wads  worth  R.  A.  C.  Co.  v.  Scott,  361. 

Bill  of  Exceptions;  Filing;  Time;  Computation. — Considered  in  the 
light  of  the  provisions  of  §  11,  Code  1907,  a  bill  of  exceptions  presented  to 
the  trial  judge  on  Monday  the  91st  day  after  judgment  was  entered,  was 
filed  within  the  time  provided  by  §  3019,  Code  1907,  allowing  90  days  for  the 
filing  of  the  bill  of  exceptions. — Stewart  v.  Keller,  575. 

BILLS  AND  NOTES. 

Bills  and  Notes;  Assignment;  Failure;  Pleading. — A  bill  alleging  fail- 
ure of  defendant  to  assign  and  deliver  a  note  as  agreed,  and  the  sale  thereof 
to  other  defendants,  and  praying  judgment  against  the  original  defendants, 
if  it  be  ascertained  that  the  other  defendants  are  bona  fide  purchasers  for 
value,  is  not  demurrable  on  its  face  as  showing  that  such  others  are  bona 
fide  purchasers. — Camody  v.  Webster,  290. 

Bills  and  Notes;  Defenses;  Pleading. — Where  the  complaint  based  on  a 
promissory  note  did  not  contain  words  of  negotiability,  such  as  payable  to 
"order"  and  "bearer,"  and  the  pleas  set  up  fraud  and  failure  and  want  of 
consideration,  a  replication  alleging  that  plaintiff  was  an  innocent  purchaser 
for  value  and  without  notice,  was  bad  on  demurrer,  unless  it  went  further 
and  showed  that  the  note,  the  basis  of  the  suit,  was  a  negotiable  note. — 
Whatley  v.  Muscogee  Bank,  402. 

Bills  and  Notes;  Complaint. — In  an  action  on  a  note  a  complaint  alleg- 
ing the  execution  of  a  note  payable  to  order,  its  transfer  "for  value  by  en- 
dorsement before  maturity  in  the  due  course  of  business  by  payee  to  plain- 
tiff's endorser,  who  took  without  knowledge  of  the  existing  defect  or  de- 
fense, the  purchase  of  the  note  by  plaintiff,  and  that  it  was  now  his  proper- 
ty, was  sufficient. — Clearman  v.  Cobbs,  546. 

Same;  General  Issue. — Where  the  complaint  negatived  every  defense 
available  to  an  action  on  a  note,  such  defenses  were  raised  by  the  general 
issue  and  special  pleas  would  not  be  good. — lb.  54^^ 
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Bills  and  Notes;  Action;  Issuesu — ^Where  the  action  was  by  ^n  en- 
dorsee of  the  note,  and  the  case  was  tried  on  the  general  issue  only,  its  effect 
being  merely  to  deny  the  execution  or  assignment  of  the  note  in  suit,  as  to 
which  there  was  no  dispute,  the  court  erred  in  directing  a  verdict  for  defend- 
ant, although  irrelevant  evidence  was  admitted,  which  would  have  tended  to 
support  special  defenses. — Stewart  v.  Keller,  575. 

BONDS. 

1.  Action  on  Appeal  Bond. 

Bond;  Action  on;  Supersedeas. — Where  a  bill  in  chancery  was  filed  to 
redeem  land  sold  under  a  deed  of  trust,  and  there  was  a  decree  allowing 
redemption  and  fixing  the  amount  thereof,  and  the  respondent  therein  ap- 
pealed, giving  a  supersedeas  bond  conditioned  that  if  said  appellant  should 
fail  in  said  appeal,  and  should  pay  any  judgment  rendered  by  the  Supreme 
Court,  the  obligation  was  to  be  void,  and  the  Supreme  Court  adjudged  the 
decree  erroneous  in  part  and  corrected  it  by  allowing  a  larger  amount  for 
redemption,  and  as  corrected  the  decree  was  affirmed,  the  respondents  suc- 
cessfully impeached  the  correctness  of  the  decree  in  a  substantial  particular, 
and  hence,  did  not  fail  in  said  appeal  so  as  to  constitute  a*  breach  of  the  bond. 
— Cobb  V.  Morrison,  550. 

Same;  Wrongful  Appeal. — Under  a  supersedeas  bond  conditioned  to 
pay  the  judgment  that  the  Supreme  Court  might  render,  and  all  such  costs 
and  damages  as  any  party  aggrieved  might  sustain  by  reason  of  the  wrong- 
ful appeal,  an  appeal  which  did  not  reverse  the  judgmnt  or  discover  and  cor- 
rect some  error  of  judgment  materially  prejudicial  to  the  appellant  was  a 
wrongful  appeal;  but  an  appeal  which  does  discover  and  correct  such  an 
error  is  not  a  wrongful  appeal. — lb.  550. 

BOUNDARIES. 

Boundaries;  Description. — ^The  rule  that  a  statement  of  the  quantity 
of  land  inserted  in  a  deed  by  way  of  description  must  yield  to  a  natural  or 
permanent  object  called  for  in  the  conveyance,  applies  to  the  description  of 
an  area  excepted  from  an  entire  tract  granted  in  comprehensive  terms. — 
Williams  v.  Bryan,  675. 

Same. — ^Where  the  deed  excepts  "one  and  one-half  acres  off  of  the 
southeast  comer  to  a  branch,''  the  exception  covers  the  whole  of  the  comer 
to  the  branch,  although  it  contains  three  and  one-half  acres. — lb.  675. 

BROKERS. 

Brokers;  Performance;  Time  Limit* — ^Where  a  broker's  commission 
depended  on  his  closing  the  sale  within  15  days,  and,  although  the  broker 
secured  a  purchaser,  the  sale  was  not  completed  within  such  time  because 
of  inability  of  the  abstractor  to  complete  the  abstract,  and  when  the  owner 
learned  who  the  prospective  purchaser  was  he  thereafter  refused  to  sell  to 
him,  the  broker  was  not  entitled  to  his  commission,  although  for  a  time 
after  the  expiration  of  the  time  limit,  the  parties  continued  uninterruptedly 
to  negotiate  just  as  if  the  contract  was  still  in  force. — Joseph  Espalla  Jr.  & 
Co.  V.  Warren,  601. 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  Instrument;  Misrepresenting  Material  Facts;  Pleading. 

— A  bill  for  cancellation  of  a  note  and  mortgage  on  the  ground  that  their 
execution  and  delivery  was  induced  by  material  representation  that  the  Ex- 
cise Commission  had  consented  to  a  transfer  of  a  retail  liquor  license,  when 
in  fact,  no  such  consent  had  been  given,  was  demurrable,  if  it  did  not  allege 
that  the  license  was  not  in  fact  properly  and  legally  transferred  to  complain- 
ant by  such  Excise  Commission. — Greil  Bros.  Co.  v.  McLain,  136. 
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Cancellation  of  Instrument;  Fraud  and  Undue  Influence;  Pleading. — 

Where  the  bill  alleged  that  complainant  was  an  ignorant,  weak-minded  ne- 
gro, without  education  and  business  experience,  and  easily  influenced,  and 
was  induced  by  respondent,  a  shrewd  white  man,  by  false  representation  as 
to  the  value  of  his  land,  to  deed  it  to  respondent  for  respondent's  non  nego- 
tiable note,  payable  five  years  from  date,  for  a  fraction  of  the  value  of  the 
land,  it  was  not  demurrarble  as  stating  a  conclusion  of  the  pleader  as  to 
fraud,  duress  or  undue  influence,  or  because  not  showing  that  complainant 
was  mentally  incompetent. — Broughton  v.  Walker,  284. 

CARRIERS. 

1.  Of  Passengers. 

(a)  Care  Required. 

Carriers;  Passengers;  Operation;  Care. — A  carrier  of  passengers  is 
under  a  positive  duty  to  so  operate  its  trains  in  approaching  a  flag  station, 
as  reasonable  prudence  and  care  would  suggest,  to  avoid  the  danger  of  in- 
juring passengers  waiting  at  such  station  to  board  its  cars. — Ala.  City  G.  & 
A.  Ry.  Co.  v.  Bessiere,  5. 

Same. — Under  the  evidence  in  this  case,  it  was  a  question  for  the  jury 
whether  the  carrier  exercised  reasonable  prudence  and  care  in  the  operation 
of  its  car  as  it  approached  the  flag  station  where  the  injury  occurred. — lb.  5. 

Carriers;  Injury  to  Passenger;  Insurers. — A  carrier  is  not  the  insurer 
of  its  passengers. — O'Brien  v.  B.  R.  L.  &  P.  Co.,  97. 

Carriers;  Injury  to  Passenger;  Delegation  to  Contractor. — ^A  carrier 
cannot  avoid  its  duty  of  caring  for  the  safety  of  its  passengers  by  delegat- 
ing it  to  a  contractor. — W.  Ry.  of  Ala.  v.  Turrentine,  603. 

(b)  Instructions. 

Carriers;  Passengers;  Instructions. — A  charge  asserting  that  unless 
the  motorman  saw  the  decedent  before  the  car  struck  him,  the  verdict  should 
be  for  defendant,  were  properly  refused  where  the  action  was  for  death  by 
negligence  in  running  a  car  at  excessive  and  reckless  rate  of  speed  past  a 
flag  station;  the  charge  being  outside  of  the  issues  pleaded. — Ala.  C.  G.  & 
A.  Ry.  Co.  V.  Bessiere,  5. 

Carriers;  Injuries  to  Passengers;  Instructions. — A  charge  assertins^ 
that  if  injuries  were  sustained  as  the  proximate  consequence  of  a  mere  acci- 
dent, the  jury  should  find  for  defendant,  must  be  interpreted  as  excluding 
culpable  negligence,  and  hence,  is  proper. — O'Brien  v.  B.  R.  L.  &  P.  Co.,  97. 

Same;  Negligence. — If  the  wire  which  caught  deceased's  clothing  be- 
came accidentally  attached  to  the  street  car  while  it  was  being  operated,  and 
its  operatives  had  no  knowledge  of  the  presence  of  the  wire,  and  were  not 
negligent  in  failing  to  discover  it,  plaintiff  could  not  recover  on  account  of 
the  negligence  of  the  operative  in  allowing  the  wire  to  become  attached  to 
the  car.— lb.  97. 

Carrier;  Passenger;  Contributory  Negligence;  Instruction. — A  charge 
asserting  that  if,  under  all  the  evidence  in  this  case,  the  jury  find  that  plain- 
tiff's own  negligence  contributed  proximately,  even  in  the  slightest  degree 
to  his  fall,  plaintiff  cannot  recover,  was  properly  refused  because  assuming 
that  plaintiff  was  negligent. — Montgomery  L.  &  T.  Co.  v.  Harrs,  236. 

Carriers;  Passengers;  Injury;  Evidence. — The  evidence  stated  and  ex- 
amined and  held  sufficient  to  warrant  the  jury  in  inferring  that  death  was 
caused  by  the  negligence  of  the  motorman  in  opening  the  car  door  near 
where  deceased  was  standing  before  the  car  reached  the  corner  where  de- 
ceased intended  to  alight. — Selma  St.  &  Sub.  Ry.  Co.  v.  Vaughan,  477. 

Same;  Cause  of  Injury. — ^Where  the  evidence  supported  a  reasonable 
inference  that  the  fall  of  deceased  from  a  street  car  was  causd  by  the  negli- 
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gence  of  the  motorman  in  opening  the  door  while  the  car  was  in  motion,  the 
right  to  recover  for  the  death  of  decedent  is  not  defeated  by  the  mere  possi- 
bility that  the  fall  was  caused  by  an  attack  of  vertigo,  which  was  not  sup- 
ported by  any  evidence.  The  rule  that  where  the  evidence  points  equally  to 
two  or  more  causes  of  an  injury,  for  some  of  which  defendant  is  not  liable, 
plaintiff  cannot  recover,  not  being  applicable. — lb.  477. 

(c)  Assault  on. 

Carriers;  Assault  and  Battery;  Time. — ^Where  a  passenger  sued  the 
railroad  for  an  alleged  assault  committed  on  him  by  the  conductor,  and  the 
evidence  for  plaintiff  did  not  identify  or  specify  any  particular  conductor  so 
as  to  prevent  the  time  proved  from  being  of  the  essence  of  the  action,  and 
plaintiff's  undisputed  evidence*  showed  that  the  assault  was  committed  on 
the  3rd  day  of  February,  and  this  was  denied  by  defendant's  train  crew  of 
that  date,  plaintiff  had  no  right  after  such  refutation  by  defendant,  to  catch 
defendant  unawares,  and  recover  for  an  assault  at  a  different  time,  as  it  is 
error  to  permit  a  recovery  for  a  different  assault  at  another  time,  when  a 
particular  assault  is  proved  as  of  a  certain  time. — Lacy  v.  L.  &  N.  R.  Co., 
539. 

(d)  Complaint. 

Carriers;  Injury  to  Passenger;  Complaint;  Wanton. — A  complaint 
which  does  not  allege  wanton  or  intentional  injury,  but  alleges  that*  defend- 
ant wantonly  or  intentionally  left  or  permitted  a  hole  or  opening  in  the  plat- 
form of  a  passenger  station,  is  insufficient  to  charge  wantonness,  since  the 
circumstances  averred  did  not  justify  an  inference  of  intentional  wrong. — 
W.  Ry.  of  Ala.  v.  Turrentine,  603. 

2.  Regulation  of  Rates,  etc.  . 

Carriers;  Regulations;  Rates;  Statutes. — Acts  1907,  p.  80,  as  amended 
by  Acts  1907,  p.  711,  does  not  mention  or  attempt  to  provide  special  or  pref- 
erential rates,  but  relates  to  regular  or  normal  rates,  and  does  not  affect  a 
voluntary,  special  or  preferential  rate. — State,  ex  rel.  Atty.  Gen.  v.  L.  &  N. 
R.  R.  Co.,  203. 

Same. — Under  Acts  1907,  p.  80,  the  maximum  rate  fixed  would  prevail 
until  it  was  changed  by  the  Railroad  Commission,  under  the  authority  of  the 
amendatory  act  of  1907,  p.  711. — lb.  203. 

Same;  Remedy;  Injunction. — Section  14%,  Acts  1907,  p.  40  (S.  S.)  does 
not  authorize  the  Railroad  Commission  of  its  own  motion  to  establish  special 
rates,  or  to  require  the  continuance  of  a  special  rate,  but  only  to  approve 
special  rates  submitted  by  a  carrier,  the  carrier  being  authorized  to  with- 
draw them  at  will.— lb.  203. 

Same;  Special  Rates.— Under  Acts  1907  (S.  S.),  p.  40,  §  14%,  in  the 
case  of  a  non  emergency  special  rate,  there  must  be  an  affirmative  approval 
of  the  rate  by  the"  Railroad  Commission  as  a  condition  precedent  to  the 
establishment  of  the  rate. — lb.  203. 

Same. — Under  Acts  1907,  p.  40  (S.  S.),  a  special  rate  not  authorized 
by  the  Commission  is  discriminatory  and  unlawful,  and  the  Attorney  Gen- 
eral had  authority  in  the  name  of  the  state  to  enjoin  such  unlawful  rate  — 
lb.  203. 

CERTIORARI. 

Certiorari;  Issuance;  Authority  of  Judge  of  Probate. — Under  §  5430 j 
Code  1907,  a  judge  of  probate  has  power  and  authority  to  issue  statutory 
certiorari  but  not  common  law  certiorari. — Straughn  v.  Brake,  683. 

Same;  Trial. — Although  the  petition  to  the  judge  of  probate  for  a 
statutory  writ  of  certiorari  to  remove  a  cause  from  the  justice  court,  was 
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insuificient,  yet  it  is  the  duty  of  the  court  to  which  the  cause  has  been  re* 
moved,  to  proceed  to  a  trial  de  novo  without  reference  to  the  rulings  of  the 
justice  of  the  peace. — lb.  683. 

Same;  Statutory  Writ. — ^Where  the  petition  averred  that  after  con- 
tinuing the  cause,  the  justice  of  the  peace,  without  notice  to  petitioner  ren- 
dered judgment  against  petitioner,  depriving  him  of  an  opportunity  to  de- 
fend, and  the  prayer  in  the  petition  prayed  of  the  judge  of  probate  a  writ  to 
require  such  justice  to  certify  in  return  all  the  papers,  and  a  transcript  of 
the  proceedings  to  the  next  term  of  the  circuit  court,  the  order  of  the  judge 
of  probate  to  the  circuit  clerk  directing  him,  on  condition,  to  issue  the  writ 
of  certiorari,  the  writ  issued  b^  the  clerk  in  response  thereto  was  a  statu- 
tory and  not  a  common  law  writ,  although  the  petition  contained  averments 
appropriate  to  an  appeal  for  a  common  law  writ. — lb.  683. 

CHARACTER. 

See  Evidence,  §  10. 

CHARGE  OP  COURT. 

In  particular  actions  or  crimes,  see  that  title. 

1.  Want  of  Clearness. 

Same;  Conclusion. — A  charge  asserting  that  if  after  fair  consideration 
of  all  the  evidence  the  minds  of  the  jury  were  in  a  state  of  confusion  whether 
plaintiff  should  recover,  then  they  should  find  for  defendant,  was  properly 
refused.— O'Brien  v.  B.  R.  L.  &  P.  Co.,  97. 

Charge  of  Court;  Want  of  Clearness. — ^Charges  may  be  well  refused  if 
wanting  in  that  clearness  that  should  characterize  instruction  to  the  jury; 
such  as  charge  6  in  this  case. — lb.  97. 

Charge  of  Court;  Confusion. — ^Where  there  was  evidence  that  plaintiff 
was  struck  by  defendant's  train  at  or  near  a  public  crossing,  and  that  he 
grasped  the  engine  pilot  and  was  carried  some  distance  beyond  the  crossing 
before  he  fell  under  the  engine  and  received  his  injuries,  charges  directing  & 
verdict  for  defendant  unless  palintiff  was  struck  at  or  near  the  crossing,  was 
properly  refused  as  confusing  and  misleading. — L.  &  N.  R.  R.  Co.  v.  Aber- 
nathy,  512. 

2.  Applicability  to  Evidence  or  Issues. 

Same;  Applicability  to  Pleadings — ^Where  it  was  alleged  that  the  wire 
which  dragged  plaintiff  became  accidentally  attached  to  the  car,  it  was 
propr  to  instruct  that  the  operatives  of  the  car  were  not  required  to  antici- 
pate its  presence. — O'Brien  v.  B.  R.  L.  &  P.  Co.,  97. 

Charge  of  Court;  Applicability. — ^Where  the  action  was  for  legal  ser- 
vices in  an  arbitration  proceeding,  and  there  was  no  evidence  of  the  rendition 
of  any  services  in  the  proceeding  in  the  year  1904,  a  charge  asserting  that 
plaintiff  was  not  entitled  to  recover  for  any  services  in  the  arbitration  pro- 
ceeding in  1904,  was  properly  refused  as  abstract. — Pollak  v.  Winter,  173. 

Charge  of  Court;  Applicability  to  Pleading. — ^A  charee  which  merely 
states  that  on  the  facts  therein  enumerated,  the  jury  must  nnd  that  defend- 
ant converted  the  property,  but  does  not  predicate  a  verdict  for  plaintiff  on 
those  facts,  is  not  erroneous  as  taking  from  the  jury  the  determination  of 
the  effect  of  defendant's  plea  of  set  off. — Howton  v.  Mathias,  457. 

Charge  of  Court;  Applicability  to  Evidence. — ^Where  there  was  noth- 
ing before  the  jury  requiring  such  a  definition,  the  refusal  of  an  instsuction 
defining  nominal  damages  was  not  error  to  reversal. — Manchester  Saw  Mills 
Co.  V.  A.  L.  Arundel  Co.,  605. 

Same;  Applicability  to  Evidence. — Where  there  was  direct  evidence 
that  plaintiff  was  on  a  public  crossing  when  struck  by  the  train,  charges 
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involving  the  point  that  plaintiff  was  a  trespasser  are  properly  refused. — 
L.  &  N.  R.  R.  Co.  V.  Abemathy,  512. 

3.  Invading  Province  of  Jury. 

Charge  of  Court;  Invading  Jury's  Province. — ^Where  the  action  was  for 
death  caused  by  being  dragged  by  a  wire  attached  to  a  street  car  which 
caught  in  deceased's  clothing,  a  charge  asserting  that  the  operatives  of  the 
car  had  the  right  to  move  the  car  as  soon  as  deceased  was  clear  of  it,  was 
invasive  of  the  province  of  the  jury  and  omitted  reference  to  possible  negli- 
gence on  discovery  of  the  deceased's  peril,  and  its  giving  was  error. — O'Brien 
V.  B.  R.  L.  &  P.  Co.,  97. 

Same. — An  instruction  cannot  be  said  to  be  merely  misleading  when 
its  unavoidable  effect  is  to  invade  the  jury's  province  by  excluding  from  con- 
sideration a  material  issue  raised  by  the  pleading  and  the  evidence. — lb.  97. 

Same;  Invading  Province  of  Jury. — A  charge  asserting  that  defendant 
was  free  from  fault  in  bringing  on  the  difficulty,  was  properly  refused  as 
invading  the  province  of  the  jury. — Smith  v.  The  State,  193. 

Charge  of  Court;  Facts  Proved. — ^A  charge  asserting  that  if  there 
were  two  reasonable  constructions  which  can  be  given  to  facts  established, 
one  favorable  find  the  other  unfavorable  to  defendant,  it  is  the  jury's  duty 
to  give  the  favorable  construction  rather  than  the  unfavorable  construction, 
was  properly  refused. — Pippin  v.  The  State,  613. 

4.  Burden  of  Proof. 

Charge  of  Court ;  Burden  of  Proof. — A  charge  asserting  that  the  jury 
must  believe  defendant  guilty  beyond  any  and  all  reasonable  chance  of 
mistake  before  they  can  find  defendant  guilty,  was  properly  refused. — Smith 
V.  The  State,  193. 

5.  Reasonable  Doubt. 

Same;  Reasonable  Doubt. — Where  the  evidence  gave  rise  to  an  infer- 
ence or  inferences  of  defendant's  g^uilt,  charges  asserting  that  if  they  believe 
the  evidence,  the  jury  could  not  convict  defendant,  were  properly  refused. — 
Smith  V.  The  State,  193. 

Same. — Charges  directing  the  jury  to  return  a  verdict  of  acquittal,  if 
a  single  member  of  the  jury  had  a  reasonable  doubt,  growing  out  of  any  part 
of  the  evidence  was  properly  refused. — lb.  193. 

Same. — Such  an  instruction  was  also  improper  as  authorizing  an  ac- 
quittal on  a  doubt  arising  out  of  any  part  of  the  evidence,  since  the  doubt 
that  authorizes  the  acquittal  is  a  doubt  arising  after  a  consideration  of  all 
the  evidence. — lb.  193. 

Same;  Reasonable  Doubt. — A  charge  asserting  that  if  there  is  one 
single  fact  proved  to  the  satisfaction  of  the  jury  inconsistent  with  the  guilt 
of  defendant,  that  is  sufficient  to  raise  a  reasonable  doubt,  and  the  jury 
should  acquit,  was  properly  refused. — Pippin  v.  The  State,  613. 

6.  Form. 

Same;  Form. — It  was  not  reversible  error  to  refuse  a  charge  asserting 
"it  is  your  duty  to  acquit  the  defendant"  unless  the  evidence  excludes  every 
reasonable  supposition  but  that  of  her  guilt,  especially  where  it  was  fully 
covered  by  the  charges  given. — Smith  v.  The  State,  193. 

7.  Qualifying. 

Charge  of  Court ;  Oral  Charge. — A  statement  by  the  judge  that  his 
oral  charge  should  be  considered  with  the  written  charges  given,  was  not 
improper  as  a  qualification  of  the  written  charge,  nor  was  it  otherwise  er- 
roneous.— Barney  Coal  Co.  v.  Hyche,  228. 
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8.  Argumentative. 

Charge  d  Court;  Argumentative. — Where  the  action  was  against  the 
partnership,  and  was  begun  by  attachment  on  the  ground  of  fraudulent  dis- 
position of  property,  a  charge  asserting  that  if  the  assets  of  the  partnership 
exceeded  its  indebtedness,  one  partner  had  as  much  control  over  its  assets  as 
the  other,  was  not  only  misleading,  but  was  argumentative.— Jackson  v. 
Roanoke  B.  Co.,  349. 

9.  Excluding  Issues. 

Charge  of  Court;  Excluding  Issue. — ^A  charge  precluding  recovery  for 
special  injuries  if  the  motorman  did  all  he  ''could'' to  avoid  the  accident,  are 
improper  as  pretermitting  inquiry  as  to  whether  the  motorman  used  all  t^e 
means  and  appliances  known  to  a  prudent  and  skillful  motorman  to  prevent 
injury. — Mtg.  L.  &  T.  Co.  v.  Harris,  358. 

10.  Directing  Verdict. 

Charge  of  Court;  Directing  Verdicts — ^A  verdict  may  not  be  directed 
for  defendant  unless  there  is  no  evidence  tending  to  support  the  cause  of 
action  as  averred. — ^W.  Ry.  of  Ala.  v.  Mays,  367. 

Charge  of  Court;  Directing  Verdict. — ^The  defendant  is  not  entitled  to 
have  a  verdict  directed  unless  there  is  no  evidence  tending  to  establish  plain- 
tafTa  case,  since  the  sufficiency  of  the  evidence  is  not  for  the  court  where 
there  are  conflicting  tendencies,  but  should  be  submitted  to  the  jury. — 
Bowen  v.  Hamilton,  418. 

Trial;  Jury  Question. — ^Where  the  evidence  on  disputed  questions  was 
in  great  and  direct  conflict,  the  issues  presented  could  be  decided  only  by  the 
jury. — Page  &  Jones  v.  Barry,  449. 

Trial;  Directing  Verdict;  Defective  Plea^-— Where  plaintiff  took  issue 
on  a  plea  not  sufficient  in  itself,  and  the  undisputed  evidence  supported 
that  plea,  defendant  was  entitled  to  the  affirmative  charge. — Carter  v.  Shu- 
garman,  677. 

11.  Discrediting  Testimony. 

Charge  d  Court;  Discrediting  Testimony,— A  charge  directin|[  a  ver- 
dict for  defendant,  ''even  though  the  jury  find  certain  facts  as  testified  by 
plaintiff's  witnesses,''  tended  to  cast  suspicion  upon  the  truth  of  plaintiff's 
testimony,  and  was  properly  refused^ — L.  ft  N.  R.  R.  Co.  v.  Abemathy,  512. 

12.  Misleading. 

Same;  Misleading. — Charges  asserting  that  if  after  a  full  and  fair  con- 
sideration (rf  the  evidence  the  jury  believed  certain  facts  they  should  return 
a  verdict  for  ddTendant,  were  improper  since  the  jury  must  be  reasonably 
satisfied  after  a  consideration  of  all  the  evidence. — L.  A  N.  R.  R.  Co.  v.  Al^- 
emathy,  612. 

13.  Covered  by  Those  Given. 

Charge  of  Court;  Covered  by  Those  Given.— It  is  not  error  to  refuse 
requested  charges  which  are  substantially  covered  by  instructions  given. — 
City  of  Bliam  v.  MuUer,  554. 

.  Charge  of  Court;  Covered  by  Those  Given. — ^Under  General  Acts  1915, 

fu  816,  it  is  not  error  to  refuse  requested  instructions  which  are  substantial- 
y  covered  either  b^  instructions  ^ven  by  the  court  ex  mero  motn,  or  at  the 
request  of  the  parties. — Davis  v.  The  State,  667. 

14.  Character. 

Same;    Charge  of    Court;    Good  Character;    Undue  Promiiieiice.— 

Charges  to  consider  evidence  of  defendant's  good  character  as  a  cireum- 
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stance  tending  to  show  innocence,  and  to  consider  evidence  of  ^od  charac- 
ter for  quietness  and  peacef ulness  as  tending  to  disprove  commission  of  the 
crime,  are  objectionable  as  singling  out  and  giving  undue  prominence  to 
proof  of  good  character,  and  pretermiting  its  consideration  along  with 
other  evidence. — Pippin  v.  The  State,  613. 

CLERKS  OF  COURT. 

Clerks  of  Court;  Apportionment. — ^The  Inferior  Criminal  Court  of 
Mobile  County,  created  by  Local  Acts  1898-9,  p.  1164,  was  not  of  the  class  of 
courts  created  in  lieu  of  justices  of  the  peace,  as  prescribed  by  §  1,  Acts 
1916,  p.  825,  and  hence,  tiiere  was  no  authoritv  for  the  appointment  of  a 
deputy  clerk  for  such  criminal  court  by  the  clerk  of  the  court,  with  the  con- 
sent of  the  judge. — State,  ex  rel.  Glass  v.  Stone,  662. 
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4293  Galloway  v.  Shaddix,  273. 

4298.  Greil  Bros.  Co.  v.  McLain,  136. 

4497.  Cudd  v.  Reynolds,  687. 

4497.  Vinegar  Bend  Lbr.  Co.  v.  Leftwich,  352. 

4502.  Kimball  v.  Cunningham  Hdw.  Co.,  631. 

4743.  Howton  v.  Mathias,  457. 

4744.  Plunkett  v.  Dendy,  262. 

4744.  Howton  v.  Mathias,  457. 

4745.  Howton  v.  Mathias,  457. 

4746.  Howton  v.  Mathias,  457. 
4846.  Street  v.  Shaddix,  446. 

4958.  Whatley  v.  Muscogee  Bank,  403. 

4965.  Whatley  v.  Muscogee  Bank,  403. 

4966.  Whatley  v.  Muscogee  Bank,  403. 
5202.  Murphree  v.  Hanson,  246. 
5225.  Cross  v.  Watson,  171. 

5321.  L.  &  N.  R.  R.  Co.  v.  Abemathy,  512. 

5321.  Ala.  F.  &  I.  Co.  v.  Ala.  F.  &  C.  Co.,  669. 

5329.  L.  &  N.  R.  R.  Co.  v.  Abernathy,  512. 

5329.  Wilson  v.  Ratcliff,  548. 

5340.  Guiler  v.  U.  S.  C.  I.  P.  &  F.  Co.,  233. 

5340.  Wadsworth  R.  A.  Coal  Co.  v.  Scott,  361. 

5340.  L.  &  N.  R.  R.  Co.  v.  Abemathy,  512. 

5340.  U.  S.  H.  &  A.  I.  Co.  v.  Coin,  584. 

5367.  Plunkett  v.  Dendy,  262. 

5367.  Wilson  v.  Ratcliff,  548. 

5384.  Anniston  Banking  Co.  v.  Green,  567. 

5385.  Anniston  Banking  Co.  v.  Green,  567. 

5386.  Anniston  Banking  Co.  v.  Green,  567. 

5387.  Anniston  Banking  Co.  v.  Green,  567. 

5388.  Anniston  Banking  Co.  v.  Green,  567. 

5389.  Anniston  Banking  Co.  v.  Green,  567. 

5390.  Anniston  Banking  Co.  v.  Green,  567. 

5391.  Anniston  Banking  Co.  v.  Green,  567. 

5392.  Anniston  Banking  Co.  v.  Green,  567. 

5393.  Anniston  Banking  Co.  v.  Green,  567. 

5394.  Anniston  Banking  Co.  v.  Green,  567. 
5430.  Straughn  v.  Brake,  683. 

5443.  Rice,  et  al.  v.  Henderson-B.  L.  Co.,  579. 

5443.  Kegler  v.  Rosser,  109. 

5444.  Kegler  v.  Rosser,  109. 

5445.  Kegler  v.  Rosser,  109. 

5446.  Kegler  v.  Rosser,  109. 

5447.  Kegler  v.  Rosser,  109. 

5448.  Kegler  v.  Rosser,  109. 

5449.  Kegler  v.  Rosser,  109. 
5474.  Jolley  v.  So.  Ry.  Co.,  60. 

5535.  Railroad  Com.  v.  L.  &  N.  R.  R.  Co.,  161. 

5667.  Railroad  Com.  v.  L.  &  N.  R.  R.  Co.,  161. 

5668.  Railroad  Com.  v.  L.  &  N.  R.  R.  Co.,  161. 

5669.  Railroad  Com.  v.  L.  &  N.  R.  R.  Co.,  161. 
6185.  Barnett  v.  Freeman,  142. 

6196.  Barnett  v.  Freeman,  142. 

6207.  McElhaney  v.  Jones,  303. 

6638.  Stone  v.  State,  ex  rel.  Holcombe,  293. 
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6646.  Stone  v.  State,  ex  rel.  Holcombe,  293. 

6653.  Stone  v.  State,  ex  rel.  Holcombe,  293. 

6744.  Worthington  v.  City  of  Jasper,  589. 

6889.  Stone  v.  State,  ex  rel.  Holcombe,  293. 

7151.  Ex  parte  State,  in  re  Brooms,  419. 

COMMERCE. 

See  Corporations,  §  1. 

1.  Foreign  or  Interstate. 

Commerce;  Foreign;  Interstate. — ^The  constitutional  and  statutory  re- 
quirements as  to  foreign  corporations  doing  business  in  Alabama  are  not 
applicable  to  such  foreign  corporations  while  engaged  in  interstate  com- 
merce.—Hurst  V.  Fitz  W.  W.  Co.,  10. 

2.  Regulation, 
(a)  Railroads. 

Commerce;  Regulations;  Subject;  Railroads. — ^Whether  a  railroad  em- 
ployee was  injured  while  engaged  in  interstate  commerce  is  to  be  determined 
by  whether  the  work  or  acts  in  which  he  was  then  engaged  was  a  part  of 
the  interstate  commerce  in  which  the  carrier  was  engaged. — W.  Ry.  of  Ala. 
V.  Mays,  367. 

Same. — A  brakeman  injured  while  unloading  a  barrel  of  oil  shipped 
from  a  foreign  state  on  an  interstate  train  on  which  he  was  working,  was 
injured  in  interstate  commerce. — lb.  367. 

CONFESSIONS. 

See  Evidence,  §  11. 
CONSTITUTIONAL  LAW. 

See  Statutes;  Municipal  Corporations,  §  1. 

1.  Officers. 

(a)  Removal. 

Constitutional  Law;  Officers;  Suspension  or  Removal. — Acts  1915,  p. 
770,  is  within  the  legislative  power,  since  the  commissioners  whose  offices 
were  created  by  the  legislature  have  no  vested  right  to  such  offices  and  they 
may  be  abolished  at  the  will  of  the  legislature. — State,  ex  rel.  Terry  v. 
Lanier,  1. 

2.  Delegation  of  Power. 

Constitutional  Law;  Ordinances;  Delegation  of  Power. — Section  1289, 
Code  1907,  is  constitutional  as  an  expression  of  the  police  power,  even 
though  its  effect  is  to  commit  to  municipal  corporations  a  measure  of  discre- 
tion as  to  the  circumstances  under  which  the  power  thus  delegated  shall  be 
exercised. — Herbert  v.  Board  of  Education,  617. 

3.  Passing  on. 

Constitutional  Law;  Passing  on. — Unless  the  question  is  essential  to  a 
decision  of  the  rights  of  the  parties  to  the  cause  before  the  court,  appellate 
courts  will  decline  to  pass  on  the  constitutionality  of  the  statute. — State,  ex 
rel.  Glass  v.  Stone,  662. 

CONSTITUTION  CITED  OR  CONSTRUED. 
12.  .  Warren  v.  The  State,  313. 
45.     State,  ex  rel.  Coxwell  v.  Mims,  356. 
45.     State,  ex  rel.  Terry  v.  Lanier,  1. 
68.     Stone  v.  State,  ex  rel.  Holcombe,  293. 
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173.  Williams  v.  State,  ex  rel.  Schwarz,  40. 

175.  Williams  v.  State,  ex  rel.  Schwarz,  40. 

175.  State,  ex  rel.  Terry  v.  Lanier,  1. 

215.  Board  of  Rev.  v.  Farson  Son  &  Co.,  375. 

215.  Farson  Son  &  Co.  v.  Bird,  384. 

222.  Board  of  Rev.  v.  Farson  Son  &  Co.,  375. 

235.  Sudduth  v.  C.  of  Ga.  Ry.  Co.,  393. 

250.  Walker,  Supt.  v.  J.  B.  McCrary  Co.,  638. 

CONTRACTS. 

See  Sales;  Sunday. 

1.  Public  Policy. 

Contracts;  Public  Policy;  Validity. — Contracts  specifically  prohibited 
by  law,  or  the  enforcement  of  which  violates  the  law,  or  the  making  of  which 
violates  laws  which  were  enacted  for  regulation  and  protection,  as  distin- 
guished from  laws  enacted  solely  for  revenue  purposes,  are  void  and  unen- 
forceable.— Greil  Bros.  Co.  v.  McLain,  136. 

2.  Offer  and  Acceptance. 

Contract;  Offer;  Acceptance;  Effect. — An  act  of  acceptance  closes  the 
contract,  and  ordinarily  nothing  further  is  required  to  make  the  obligation 
effective. — Sturdivant  v.  Mt.  Dixie  S.  L.  &  I.  Co.,  280. 

3.  Mutuality. 

Contract ;  Mutuality. — The  minds  of  two  or  more  parties  must  meet  to 
constitute  a  valid  contract. — Phillips-B.  Pub.  Co.  v.  McKinnon,  443. 

4.  Construction. 

Contract ;  Construction. — ^AU  the  provisions  of  a  contract  must  be  con- 
strued together  so  as  to  give  harmonious  operation  to  each  of  them  so  far  as 
their  language  will  reasonably  permit. — Manchester  S.  M.  Co.  v.  A.  L. 
Arundel  Co.,  505. 

CORPORATIONS. 
See  Commerce,  §  1. 

1.  Foreign. 

Corporations;  Foreign;  Place  of  Contract. — A  plea  setting  up  that  de- 
fendant entered  into  a  contract  in  Alabama,  is  insufficient  to  establish  that 
the  contract  was  made  here  as  plaintiff  may  have  agreed  to  it  elsewhere;  the 
question  being  raised  by  special  demurrer. — Hurst  v.  Fitz  W.  W.  Co.,  10. 

2.  Ultra  Vires. 

Corporations;  Ultra  Vires. — Strictly  speaking,  an  act  is  said  to  be 
ultra  vires  when  it  is  not  within  the  scope  of  the  powers  of  the  corporation 
to  peform  it  under  any  circumstances,  or  for  any  purpose. — Mobile  F.  &  O. 
Co.  V.  Craft,  147. 

3.  Foreclosure  of  Mortgage  on  Interest  in. 

Corporation;  Interest  of  Mortgagee;  Foreclosure. — ^Where  a  borrow- 
er's one-half  interest  in  a  corporation  had  been  assigned  by  him  to  a  lender 
as  security  for  a  loan,  the  lender  had  no  right  to  participate  in  the  govern- 
mental affairs  of  a  corporation  to  the  exclusion  of  the  borrower,  until  fore- 
closure by  the  lender  of  such  lien  on  the  borrower's  interest  and  stock  in  the 
corporation,  and  purchase  by  the  lender  of  the  same  at  such  foreclosure. — 
Boyett  V.  Hahn,  439. 
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4.  Liability  for  Wrong  of  Agent. 

Corporation;  Willful  Wrong;  Agent. — An  independent  contractor  who* 
does  his  work  in  his  own  way  is  not  an  agent  within  the  rule  holding  a  cor- 
poration answerable  for  the  wUlf ul  wrong  of  its  agents  done  in  the  line  and* 
scope  of  their  authority  and  employment. — ^W.  Ry.  of  Ala.  v.  Turrentine,  603. 

6.  Consolidating  and  Incidents. 

Corporations;  Consolidation;  Promoters. — Where  stockholders  in  two 
breweries,  for  the  purpose  of  consolidation,  organized  a  third  brewing  cor- 
poration, and  some  of  them  agreed  to  accept  a  certain  number  of  shares  of 
stock  in  the  consolidated  corporation  in  exchange  for  their  shares  in  the 
original  corporation,  but  the  promoters  of  the  new  corporation  secured  a 
greater  number  of  shares  than  the  others  had  agreed  to  accept,  and  retained 
the  excess,  their  action  was  a  legal  fraud  upon  the  new  corporation,  as  their 
relation  to  the  new  corporation  was  of  a  fiduciary  character,  and  called  for 
the  utmost  candor. — Lyons  v.  Webster,  654. 

Same;  Estoppel. — In  such  a  case,  where  the  new  corporation  upon  dis- 
covering the  fraud  demanded  a  return  of  the  excess  shares,  the  promoter,  in 
an  action  by  the  old  corporation  stockholders,  was  not  estopped  to  show  the 
better  title  of  the  new  corporation. — lb.  654. 

Same;  Unauthorized  Acts;  Fraud;  Rescis-^ion;  Duty  to  Return  Prop- 
erty.— Notwithstanding  there  can  be  no  rescission  of  a  contract  without 
restoration  of  all  the  property  received  thereunder,  such  doctrine  does  not 
apply  where  the  promoters  of  a  corporation  practiced  a  legal  fraud,  and  se- 
cured a  greater  number  of  shares  than  they  were  entitled  to,  and  the  corpor- 
ation then  demanded  return  and  cancellation  of  such  additional  shares. — lb. 
654. 

Same;  Stockholders;  Remedy. — In  such  a  case,  the  corporation  being 
entitled  to  the  dividends  paid,  the  stockholders  could  not  object,  in  their 
action  for  return  and  apportionment  of  the  stock,  to  a  settlement  for  a 
smaller  amount  than  the  dividends  actually  represented,  but  should  have 
pursued  th^ir  remedy  through  the  corporation. — lb.  654. 

COSTS. 

Costs;  Payment;  Subsequent  Action. — Where  plaintiff  had  judgment, 
and  the  judgment  was  reversed,  and  the  cost  taxed  against  plaintiff,  defend- 
ant was  not  entitled  as  a  matter  of  right  to  a  stay  of  further  proceedings- 
until  plaintiff  shall  have  paid  the  costs  on  a  former  appeal. — C.  of  Ga.  Ry. 
Co.  V.  Chambers,  93. 

COUNTIES. 

See  Mandamus. 

1.  Contracts;  Powers. 

Counties;  Contracts;  Power  of  Board. — Considering  §  215,  Constitu- 
tion 1901,  and  sub.  4,  §  211,  and  §§  131,  133,  138,  2206,  2207  and  2208,  Code 
1907,  it  is  held  that  a  resolution  of  the  county  commissioners  to  build  a 
courthouse,  and  issue  county  warrants  in  payment  thereof,  to  be  redeemed 
by  a  special  tax  was  within  the  power  of  the  commissioners'  court,  and  con- 
stituted a  valid  contract  to  pay  in  the  manner  provided,  such  sections  becom- 
ing a  part  of  the  contract. — Board  of  Revenue  v.  Farson  Son  &  Co.,  367. 

2.  Special  Fund. 

Same;  Special  Funds;  Diversion;  Power  of  Board.^— Under  Local 
Acts  1911,  p.  154,  when  construed  in  connection  with  §  3321,  Code  1907,  such 
an  agreement  was  binding  on  the  new  board  of  revenue  created  by  such  act^ 
and  said  new  board  was  without  authority  to  divert  the  special  tax  fund  to 
road  building. — Board  of  Revenue  v.  Farson  Son  &  Co.,  367. 
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Counties;  Special  Fund;  Diversion. — Under  §  138,  Code  1907,  where  a 
special  tax  has  been  levied  for  a  special  purpose,  a  board  of  county  commis- 
sioners may  employ  any  excess  of  the  proceeds  of  such  tax  over  the  needs 
of  the  special  purpose,  to  other  legitimate  purposes  of  the  county. — ^Ib.  367. 

County;  Claims;  Special  Fund;  Mandamus. — Mandamus  will  lie  to 
compel  a  county  treasurer  to  pay  a  special  claim  under  a  special  fund,  even 
in  certain  cases  where  an  action  would  also  lie  against  him  for  a  failure  to 
make  such  payment. — Farson  Son  &  Co.  v.  Bird,  384. 

COURTS. 

1.  Jurisdiction. 

Court;  Jurisdiction. — The  fact  that  defendant  was  arrested  and  tried 
without  affidavit  does  not  render  the  judgment  of  the  recorder's  court  void 
for  want  of  jurisdiction. — Sherrod  v.  The  State,  286. 

Same;  Person. — Although  as  between  courts  of  concurrent  jurisdic- 
tion the  first  to  take  cognizance  of  the  offense  acquires  jurisdiction  which  it 
may  retain,  to  the  exclusion  of  the  other,  yet  where  one  issues  process  in  a 
-criminal  action,  and  the  other  arrests  the  person,  that  court  having  jurisdic- 
tion of  the  person,  though  acquired  by  arrest  without  a  warrant,  may  pro- 
ceed to  judgment,  and  its  judgment  is  a  complete  bar  to  a  prosecution  in  the 
other  for  the  same  offense. — lb.  286. 

Courts;  Jurisdiction. — The  words  'taking  cognizance*',  as  between 
courts  of  concurrent  jurisdiction  means,  in  personal  and  criminal  actions, 
that  the  first  court  must  have  acquired  jurisdiction  of  the  person  before  the 
rule  of  exclusion  of  jurisdiction  of  another  court  applies. — lb.  286. 

Courts;  Jurisdiction;  Waiver;  Consent. — In  order  for  a  non  resident 
to  waive  his  right  to  object  to  the  lack  of  jurisdiction,  or  to  consent  to  the 
exercise  by  the  court  of  such  jurisdiction  as  to  his  person,  he  must  appear  in 
court  by  agent  or  counsel,  and  consent  for  the  court  to  proceed,  or  in  some 
way  contest  plaintiff's  right  to  a  personal  judgment,  or  must  appear  to  have 
agreed  to  pay  or  satisfy  such  judgment  if  rendered. — Terminal  O.  M.  Co.  v. 
Planters  W.  &  G.  Co.,  429. 

Same. — Where  the  attachment  was  against  a  foreign  corporation  and 
the  foreign  corporation  did  not  appear  generally,  did  not  consent  to  personal 
judgment  against  it,  and  did  not  contest  plaintiff's  right  to  such  judgrment 
until  after  the  court  had  stricken  its  plea  to  the  jurisdiction,  its  resistance 
to  the  judgment  thereafter  was  compulsory,  and  was  not  a  waiver  of  its 
right  to  object,  nor  a  consent  to  jurisdiction. — lb.  429. 

2.  Review  of  Appellate. 

Courts;  Appellate  Court;  Review;  Error  of  Law. — Where  the  Court  of 
Appeals  holds  tiiat  after  a  lawful  arrest  without  warrant,  and  the  giving  of 
bond  in  the  recorder's  court,  such  an  arrest  and  judgment  was  not  a  bar  to  a 
prosecution  under  warrant  for  the  same  offense  in  the  city  court,  it  is  an 
error  of  law  reviewable  by  the  Supreme  Court. — Sherrod  v.  The  State,  286. 

3.  Stare  Decisis. 

Courts;  Stare  Decisis. — Decisions  long  acquiesced  in  and  acted  upon, 
and  specifically  relied  upon  in  the  instant  case,  become  a  rule  of  property 
and  the  settled  law  of  the  case. — Board  of  Revenue  v.  Farson  Son  &  Co., 
367. 

Courts;  Stare  Decisis;  Dicta. — Where  an  expression  in  an  opinion  of 
the  court  is  in  conflict  with  an  established  precedent  as  fixed  by  the  Supreme 
Court,  and  is  merely  dicta,  it  is  proper  for  the  Court  of  Appeals  to  disre- 
gard it. — McCoy  V.  Prince,  665. 
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84.  Cir.  Ct.     Carter  v.  Shugarman,  577. 

34.  Cir.  Ct.     United  S.  H.  &  A.  I.  Co.  v.  Coin,  584. 

45.  Sup.  Ct.    Wadsworth  R.  A.  Coal  Co.  v.  Scott,  361. 

49.  Ch.  Ct.    Cross  v.  Watson,  171. 

74.  Ch.  Ct.    Thomas  v.  Davis,  37. 

CRIMINAL  LAW. 

1.  Verdict. 

Criminal  Law;  Verdict;  Aider  by  Extrinsic  Facts. — A  verdict  cannot 
be  aided  by  intendment  or  by  reference  to  extrinsic  facts,  as  it  becomes  the 
act  of  the  court  and  not  that  of  the  jury. — Ex  parte  State,  in  re  Brooms,  419. 

2.  Election. 

Same;  Election;  Discretion. — ^The  doctrine  of  election  in  misdemeanor 
cases  is  largely  discretionary  with  the  trial  court,  but  this  discretion  is  judi- 
cial and  reviewable  on  appeal. — ^Ex  parte  State,  in  re  Brooms,  419. 

CUSTOM  AND  USAGE. 

Custom  and  Usage;  Application;  Knowledge. — No  local  usage  or  cus- 
tom can  become  a  part  of  a  contract  unless  it  was  known  to  the  party  at  the 
time  of  contracting.— Middleton  v.  W.  U.  Tel.  Co.,  243. 

Same;  Effect. — ^A  usage  cannot,  by  implication,  nullify  the  express 
.  terms  of  the  contract. — lb.  243. 

DEEDS. 

See  Fraudulent  Conveyances. 

1.  Voluntary. 

Deeds;  Voluntary. — A  voluntary  deed,  in  a  court  of  law,  is  one  which 
is  given  without  any  valuable  consideration,  as  the  term  '^consideration"  is 
defined  by  law,  which  must  be  substantial  as  opposed  to  nominal  merely. — 
London  v.  G.  L.  Anderson  B.  Works,  16. 

2.  Description  in.  . 

Evidence;  Description;  Latent  Ambiguity. — The  description  of  the 
deed  stated  and  considered  and  held  not  to  render  the  deed  inadmissible  in 
evidence  for  uncertainty  of  the  description,  since  any  uncertainty  therein 
was  a  latent  ambiguity,  explainable  by  parol  evidence. — Reynolds  v.  Tra- 
wick,  165. 

3.  Construction  and  Validity. 

Deeds;  Construction;  Intention. — In  construing  a  deed  to  takt  effect 
:  at  the  grantor's  death,  the  intention  of  the  grantor  must  be  the  test  in  con- 
sidering the  character  of  the  instrument.^-Josey  v.  Johnson,  482. 

Deeds;  Mental  Capacity. — The  evidence  examined  and  held  sufficient 
to  sustain  a  finding  that  the  deed  in  question  was  void  and  ineffective  be- 
cause of  the  mental  incapacity  of  the  grantor. — lb.  482. 

Deeds;  Execution;  Dures.s Where  a  creditor  threatened  to  send  his 

debtor  to  the  penitentiary  if  the  debtor's  mother  and  brothers  and  sisters 
did  not  execute  a  deed  to  certain  land  in  satisfaction  of  the  indebtedness, 
and  the  debtor  was  in  fact  arrested  and  confined  in  jail  for  four  days  under 
a  criminal  charge,  and  under  such  circumstances  the  deed  was  executed  and 
the  debtor  released,  the  deed  will  be  set  aside  in  equity. — Rice  v.  Henderson- 
B.  L.  Co.,  579. 

DEPOSITIONS. 

Depositions;  Use  as  Evidence;  Objection;  Time. — Objections  to  inter- 
rogatories and  answers  come  too  late  when  made  at  the  time  the  deposition 
was  offered  in  evidence. — Hurst  v.  Fitz  W.  W.  Co.,  10. 


Digitized  by  VjOOQIC 


728  SUBJECT  INDEX. 

DETINUE. 

Detinue;  EYideiice.~Wliere  plaintiff  had  voluntarily  testified  to  the 
purchase  of  certain  articles  from  a  widow,  and  introduced  a  receipt  as  to  all 
•or  part  thereof,  and  a  showing  as  to  the  value  of  each,  and  as  to  the  amount 
of  the  mortgage  debt,  and  other  debts  which  the  husband  of  the  widow  owed 
him,  and  that  the  property  was  taken  in  payment  of  such  debt,  it  was  com- 
petent for  defendant  to  prove  by  the  plaintiff  and  other  witnesses  the  value 
of  the  articles  purchased. — ^Windham  v.  Hydrick,  125. 

Same. — In  such  a  case  a  receipt  reciting  a  consideration  of  some  hun- 
dreds of  dollars  for  all  the  property  in  gross,  purchased  by  plaintiff  of  the 
widow,  was  open  to  explanation  by  parol  evidence,  it  not  being  a  writing 
<;onclusive  as  to  its  recitals. — lb.  125. 

Detinue;  Evidence. — ^Where  the  action  was  detinue,  plaintiff  claiming 
as  purchaser  from  a  widow,  and  the  widow  testified  that  her  agreement  to 
«ell  was  conditioned  on  the  fact  that  plaintiff  held  a  mortgage  on  the  prop- 
erty, it  was  competent  for  defendant  to  prove  that  plaintiff  had  no  mortgage, 
—lb.  125. 

Detinue;  ESvidence. — ^Where  plaintiff  claimed  as  a  purchaser  from  a 
widow,  property  taken  in  satisfaction  of  her  husband's  indebtedness  to  him, 
^hich  was  secured  by  mortgage,  evidence  that  all  the  indebtedness  due 
plaintiff  from  the  husband  was  paid  by  other  property  taken  by  plaintiff,  and 
applied  thereto,  and  that  no  consideration  passea  from  plaintiff  for  the  prop- 
•er^,  was  admissible. — lb.  125. 

DISCOVERY. 

Discovery;  Pertinency.— Construing  §§  4049  and  4054,  Code  1907,  it  is 
lield  that  an  interrogatory  requiring  defendant  to  give  the  names  and  ad- 
dresses of  witnesses  to  the  accident  on  which  the  suit  is  based,  need  not  be 
answered,  as  it  was  only  for  the  purpose  of  obtaining  witnesses  and  the  evi- 
•dence  of  defendant. — Montgomery  L.  ft  T.  Co.  v.  Harris,  358. 

Discovery;  Refusal  to  Answer;  Decree. — ^Where  the  wife  and  adminis- 
trator were  made  parties  respondent  to  a  bill  by  creditors  seeking  to  subject 
to  debt  the  excess  of  life  insurance  of  the  deceased  husband,  and  they  re- 
cused fully  toUnswer  interrogatories  filed  under  §  4049,  et  seq..  Code  1907,  a 
4]ecree  pro  confesso  was  authorized  by  §  4055,  Code  1907,  as  for  failure  to 
answer. — Kimball  v.  Cunningham  Hdw.  Co.,  631. 

DOWER. 

Dower;  Assignments;  Death  ai  Dowress. — ^Where  heirs  granted  cer- 
tain lands  which  descended  to  them  from  their  intestate,  and  in  sudi  grant 
excepted  their  reversionary  interest  in  such  part  thereof  as  should  1^  se- 
lected as  dower  by  the  widow,  the  death  of  the  widow  before  such  selection 
€id  not  bar  a  bill  by  them  to  determine  the  area  to  which  she  would  be 
entitled  if  she  were  alive,  in  order  to  ascertain  the  extent  of  their  exception. 
— Robertson  v.  Robertson,  433. 

EJECTMENT. 

Ejectment;  Complaintw — ^Where  the  description  of  the  property  sued 
for  in  the  complaint  is  too  uncertain  to  be  made  a  basis  for  a  judgment  and 
writ  of  possession  that  would  have  enabled  the  sheriff  to  locate  the  property, 
no  recovery  could  be  had. — Wilder  v.  Campbell,  et  al.,  179. 

Ejectment;  Instructions. — ^Where  the  action  was  ejectment  against 
adverse  possessors,  plaintiff  was  not  entitled  to  an  unqualifi^  instruction 
that  the  burden  of  proving  title  by  adverse  possession  was  on  defendant, 
where  there  was  no  evidence  of  alleged  facts  suspending  the  operation  of  tiie 
adverse  possession  because  of  plaintiff's  minority  under  §  4846,  Code  1907. — 
Street  v.  Shaddix,  446. 
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Same;  Evidence. — In  an  action  of  ejectment  by  heirs  against  an  ad- 
verse possessor,  it  was  competent  for  plaintiff  to  show  declarations  made  by^ 
one  of  defendant's  grantors  inconsistent  with  any  claim  of  right  by  such, 
grantor  hostile  to  the  title  of  the  heirs  of  plaintiff  ancestors. — lb.  446. 

Ejectment;  Plea;  Not  Guilty. — ^Where  the  action  is  common  law  eject- 
ment, the  plea  of  not  guilty  is  the  equivalent  of  the  consent  rule,  requiring 
defendant,  as  a  condition  to  controverting  the  lessor's  title,  to  admit  the 
truth  of  the  fictitious  averment  of  lease,  entry  and  ouster. — Perolio  v.  d.  ex.. 
D.  Woodward  Iron  Co.,  560. 

Ejectment;  Common  Title. — ^Where  both  parties  in  ejectment  claim, 
from  a  common  source  of  title,  neither  party  can  deny  the  title  of  the  com- 
mon source,  nor  need  title  be  traced  beyond  such  common  source. — lb.  560. 

Ejectment;  Title^ — ^Where  the  common  ancestor  was  in  possession  un- 
der claim  of  title,  and  plaintiff's  ancestor  acquired  the  right  of  such  common- 
ancestor  under  a  suit  to  enforce  a  vendor's  lien,  such  tiUe  was  sufficient  to 
support  common  law  ejectment  as  against  defendants  claiming  under  the 
same  common  ancestor,  until  they  showed  a  better  right. — lb.  560. 

Ejectment;  Presumption. — ^Where  several  demises  of  the  land  are  laid 
in  the  complaint,  each  lessor  is  presumed  to  have  consented  to  the  action^ 
and  to  the  use  of  his  or  her  title  by  the  nominal  plaintiff. — lb.  560. 

Same;  Borden  of  Proof. — ^In  common  law  ejectment  plaintiff's  right  of* 
recovery  is  dependnt  on  a  legal  title  in  a  person  in  whom  the  demise  is  laid, 
and  is  not  defeated  by  proof  that  defendant  was  in  adverse  possession  of  the- 
land  at  the  time  another  person  in  whom  a  demise  was  laid,  conveyed  to- 
plaintiff.— lb.  560. 

Ejectment;  Identity;  Evidence. — In  connection  with  an  ancient  map, 
evidence  as  to  the  location  of  storehouses,  cornerstones  and  trees,  tending- 
legitimately  to  locate  the  property  in  Question,  and  testimony  that  the  land* 
in  suit  was  part  of  the  tract  known  and  called  the  ''river  margin,"  was  com-' 
petent. — Hughes  v.  City  of  Tuscaloosa,  592. 

ELECTRICITY. 

Electricity;  Street  Lights;  Res  Ipsa  Loquitur. — ^Where  a  pedestrian  in 
a  public  street  is  electrocuted  by  coming  in  contact  with  an  electric  current 
passing  from  feed  wire  to  street  light,  communicated  to  a  chain  used  to  raise 
and  lower  the  light,  because  of  some  defect  in  the  mechanism  owned  and  con- 
trolled by  the  city,  the  rule  of  res  ipsa  loquitur  applies. — Bloom  v.  City  of 
Cullman,  490. 

Same;  Degree  of  Care. — ^The  degree  of  care  required  of  a  municipality^ 
operating  electric  street  lights,  as  a  means  of  transmitting  its  electric  cur- 
rent over  public  thoroughfares,  is  high  and  exacting,  commensurate  with 
the  very  dangerous  agency  employed.^Ib.  490. 

Same;  Contributory  Negligence;  Jury  Question. — Under  the  evidence 
in  this  case  it  was  a  (question  for  the  jury  whether  the  pedestrian  electrocut- 
ed was  guilty  of  negligence,  barring  recovery  by  his  personal  representative»- 
— lb.  490. 

Same;  Burden  of  Proof. — In  an  action  for  death  of  plaintiff's  intestate 
caused  by  an  electric  shock  from  a  street  light  operated  by  a  municipality, 
the  burden  of  proving  intestate's  contributory  negligence  rested  upon  the* 
city.— lb.  490. 

Same. — If  the  pedestrian  was  warned,  or  had  reason  to  know  that  a 
chain  used  to  lower  a  municipal  electric  light,  was  charged  with  electricity 
from  feed  wires,  and  carelessly  touched  the  chain,  he  was  guilty  of  negli- 
gence barring  recovery  by  his  personal  representative. — lb.  490. 

Same. — If  a  pedestrian  undertook  to  improve  the  light  by  shaking  the 
chain,  not  knowing  the  chain  was  charged  with  electricity,  and  having  no* 
knowledge  that  would  deter  a  reasonably  prudent  man  from  touching  it,  or* 
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if  he  had  recently  done  so,  or  had  seen  others  do  so  in  safety,  the  touching  of 

the  chain  was  not  negligence  barring  recovery  for  his  death. — ^Ib.  490. 

Same. — ^Whether  the  pedestrian's  act  in  touching  the  chain  was  negli- 
gence, depended  on  whether,  under  all  the  circumstances  it  was  the  act  of  a 
reasonably  prudent  man. — lb.  490. 

EMINENT  DOMAIN. 

Eminent  Domain;  Private  Property;  Right  of  Action.— Under  §  286, 
Constitution  1901,  an  abutting  owner  not  shown  to  be  in  possession  of  the 
fee  of  a  street  upon  which  the  defendant  railroad  laid  its  side  track,  could 
not  recover  for  damages  resulting  from  its  operation  by  reason  of  smoke, 
noises  and  obstruction  of  traffic  on  the  street. — Sudduth  v.  C.  of  Ga.  Ry.  Co., 
393. 

EQUITY. 

For  particular  actions,  see  that  title. 

1.  Submission  in  Vacation. 

Equity;  Submission  on  Demurrer;  Vacation;  Default  Decree. — Consid- 
ering Local  Acts  1907,  p.  723,  and  Local  Acts,  Sp.  Sess.  1907,  p.  23,  with  Rule 
74,  Ch.  Pr.,  it  is  held  that  where  there  was  no  consent  to  the  submission  on  a 
demurrer  during  vacation  period,  and  no  observance  of  said  rule,  the  decree 
was  unauthorized,  and  the  failure  of  respondent  to  file  an  amended  answer 
within  the  time  fixed  by  such  decree  was  not  a  default  justifying  a  pro  con- 
fesso  decree. — ^Thomas  v.  Davis,  37. 

2.  Decree. 

Equity;  Decree;  Conformity  to  Pleading  and  Proof;  General  Reliefs — 

Where  the  bill  was  to  have  the  mortgage  cancelled  as  a  cloud  upon  title,  and 
also  a  deed  made  in  pursuance  of  foreclosure  under  power,  it  being  alleged 
that  the  mortgage  was  given  to  secure  a  debt  for  which  complainant  was  a 
surety  for  her  husband,  and  the  proof  was  that  the  mortgage  also  secured  a 
debt  of  complainant,  a  decree  allowing  complainant  to  redeem  upon  payment 
of  the  amount  of  her  debt,  was  error,  although  there  was  prayer  for  general 
relief,  as  the  pleading  and  proof  did  not  correspond;  and  this  is  true  notwith- 
standing the  provision  of  §  3212,  Code  1907.— Stewart  v.  Snider,  129. 

3.  Taking  Evidence  in. 

Equity;  Reception  of  Evidence;  Statute. — Under  §  6225,  Code  1907,  in 
an  action  for  sale  of  land  for  division  among  tenants  in  common,  where  all 
ihe  defendants  except  one,  permitted  the  case  to  go  by  default,  evidence 
taken  by  deposition  filed  after  legal  service  on  all  the  defendants  was  taken 
as  in  chancery  cases  within  the  meaning  of  said  section,  although  chancery 
rule  49  provides  that  depositions  cannot  be  taken  by  either  parties  until  the 
cause  is  at  issue  by  sufficient  answers,  or  by  decree  pro  conf  esso  as  to  all  the 
defendants,  since  a  decree  pro  confesso  has  no  place  in  practice  in  probate 
courts. — Cross  v.  Watson,  171. 

4.  Submission  and  Amendment. 

Equity;  Submission  for  Decree;  Amending  Note  of  Testimony^ — 
Where  an  order  was  entered  submitting  the  cause  for  final  decree  on  plead- 
ings and  proof  as  noted  by  the  register,  such  submission  should  have  been 
Bet  aside  before  an  amendment  was  allowed  to  the  note  of  testimony;  an 
amendment  to  the  note  of  testimony  allowed  two  months  after  the  submis- 
sion for  final  decree,  without  setting  aside  the  submission,  being  error  to 
reversal. — Darling,  et  al.  v.  Hanlon,  456. 

Appeal  and  Error;  Harmless  Error;  Amending  Note — ^Permitting  the 
note  of  testimony  to  be  materially  amended  after  the  submission  for  final 
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decree  without  setting  aside  such  submission,  cannot  be  held  harmless  error.. 

—lb.  455. 

5.  Retaining  Jurisdiction. 

Equity;  Retaining  Jurisdiction;  Creditor's  Bills;  Removal  from  Pro- 
bate Court. — A  bill  by  creditors  to  subject  to  the  payment  of  debts  the  ex- 
cess of  insurance  over  and  above  the  exemption  allowed  by  §  4502,  Code 
1907,  properly  sought  the  removal  of  the  administration  of  the  estate  of  the 
deceased  husband  from  the  probate  into  the  chancery  court,  notwithstand- 
ing the  administrator  had  filed  a  report  in  the  probate  court  alleging  the 
insolvency  of  the  estate,  where  no  further  action  than  the  mere  filing  of  the 
report  had  been  taken;  the  administration  and  settlement  of  the  estate  being 
a  continuous  proceeding,  single  and  proper  for  the  application  of  the  general 
rule  that  a  court  of  equity,  having  assumed  jurisdiction  for  one  purpose  will 
retain  and  proceed  to  dispose  of  the  entire  cause. — Kimball  v.  Cunningham. 
Hdw.  Co.,  631. 

EVIDENCE. 

In  particular  actions  or  crimes,  see  that  title.    See  Witnesses;  Trial. 
1.  Expert  and  Opinion. 

Evidence;  Expert;  Qualification;  Discretion. — The  determination  of 
the  qualifications  of  a  person  to  give  expert  testimony  on  a  definite  subject 
is  a  preliminary  matter  addressed  to  the  sound  discretion  of  the  trial  court 
under  the  evidence  bearing  on  that  preliminary  inquiry. — Ala.  C.  G.  &  A. 
Ry.  Co.  V.  Bessiere,  5. 

Same;  Admissibility. — Where  the  expert  testimony  of  a  witness  indi- 
cated independent  recollection  when  refreshed  by  reference  to  a  transcript  of 
his  testimony  on  a  former  appeal,  the  admission  of  such  testimony  was  not 
erroneous,  notwithstanding  some  of  his  testimony  was  calculated  to  discredit 
his  recollection  of  the  matters  about  which  he  testified. — lb.  5. 

Evidence;  Expert;  Hypothetical  Question. — An  hypothetical  question 
on  direct  examination  is  objectionable  if  it  contain  facts  not  shown  by  the- 
evidence,  but  it  is  not  objectionable  for  omitting  to  hypothesize  every  fact 
shown  in  the  evidence,  including  those  in  support  of  the  opponent's  theory  of 
the  case. — lb.  5. 

Same;  Frame  and  Substance. — ^The  frame  and  substance  of  hypothet- 
ical questions  is  a  matter  largely  committed  to  the  discretion  of  the  court. — 
lb.  5. 

Evidence;  Expert;  Ptomaine  Poisoning. — Where  the  action  was  against 
cafe  keeper  for  serving  tainted  food,  it  was  competent  for  a  physician  of 
long  experience  in  general  practice,  in  reply  to  a  question  sufficiently 
hypothesizing  plaintiff's  evidence,  to  give  his  opinion  that  ptomaine  poison- 
ing may  be  contracted  by  eating  impure  food  or  tainted  meat,  that  the  eating 
of  tainted  chicken  may  cause  such  poisoning  to  a  human  being,  and  that  such 
taint  in  meat  may  be  detected  by  its  odor,  or  by  placing  it  under  a  micro- 
scope.— Greenwood  Cafe  v.  Lovinggood,  34. 

Evidence;  Opinion;  Mental  Capacity. — ^The  stepson  of  testatrix  having 
known  her  for  years  could  give  his  opinion  as  to  her  mental  condition  when 
he  visited  her  at  the  time  the  will  was  made.^ — Bamett  v.  Freeman,  142. 

Evidence;  Experts;  Qualification. — ^Whether  or  not  a  witness  offerings 
to  testify  as  an  expert  is  qualified  as  an  expert,  is  a  matter  addressed  to 
the  trial  judge,  and  within  his  sound  discretion. — Malone-McC.  R.  E.  Co.  v. 
J.  B.  Simpson  Aud.  Co.,  677. 

Same. — ^Where  the  evidence  disclosed  that  a  witness  was  an  expert 
accountant  of  many  years  experience,  the  exclusion  of  his  testimony  on  the 
ground  that  he  was  not  qualified  as  an  expert,  was  not  a  proper  exercise  of 
the  court's  discretion. — lb.  677. 
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Same;  Foandation  of  Opinioiu — ^Where  the  action  was  for  compensa- 
tion for  auditing  books,  an  expert  could  testify,  from  his  personal  observa- 
tion and  examination  of  the  books  and  of  the  audit,  that  plaintiff's  audit  was 
inaccurate  and  valueless,  although  his  testimony  pointed  out  only  some  of 
the  inaccuracies  and  mistakes,  and  did  not  state  all  the  facts  upon  which  he 
Tested  his  conclusion. — lb.  677. 

2.  Parol  to  Vary  Writing. 

Evidence;  Parol  to  Vary  Writing;  Deeds;  Consideration. — ^Where  the 
-deed  recited  a  money  consideration  of  $100,  it  was  proper  to  admit  evidence 
to  show  payment  of  any  greater  amount  of  money  or  value  than  $100;  the 
rule  that  the  recital  of  cosideration  cannot  be  varied  by  evidence  of  a  consid- 
*eration  differing  in  kind,  changing  the  legal  effect  of  the  instrument,  being 
without  application. — London  v.  G.  L.  Anderson  B.  Works,  16. 

Evidence;  Varying  Writing. — Evidence  of  a  conversation  between  one 
^f  defendant's  agents  and  a  salesman  of  plaintiff  was  not  admissible  to  show 
a  parol  agreement  different  from  the  written  contract  of  sale. — Manchester 
S.  M.  Co.  V.  A.  L.  Arundel  Co.,  505. 

3.  Parts  of  Conversations. 

Evidence;  Part  of  Conversation. — ^Where  plaintiff  proved  part  of  a  con- 
-versation  between  him  and  the  widow  from  whom  he  claimed  to  have  pur- 
chased certain  property,  it  was  competent  for  defendant  to  introduce  all  that 
was  said  therein,  relating  to  the  subject  matter  of  the  suit — Windham  v. 
IJydrick,  125. 

4.  Judicial  Notice. 

Evidence;  Judicial  Notice;  Public  Survey. — ^The  courts  take  judicial 
Icnowledge  of  the  fact  that  the  Mobile  A  Ohio  Railroad  crosses  t^e  Southern 
Railroad  Company  in  Chilton  county  in  township  21,  and  not  in  township  20, 
such  fact  being  disclosed  by  state  and  county  maps,  and  general  surveys  of 
the  state. — Foshee,  et  al.  v.  Kay,  et  al.,  157. 

5.  Pesumptions. 

Evidence;  Presumption;  Regularity  of  Judicial  Proceedings. — ^Where 
orders  were  made  by  a  probate  judge  in  incorporation  proceedings  under 
{ 1053,  Code  1907,  and  were  not  dated,  it  will  be  presumed  that  they  were 
made  at  the  poper  time,  in  the  absence  of  a  contrary  showing. — Fosheo.  et 
al.  v.  Kay,  et  al.,  157. 

Evidence;  Presumptions;  Pro-creation. — ^There  is  no  presumption  in 
•our  courts  that  a  female  at  the  age  of  fifty  years  is  incapacitated  to  pro- 
create.— Sims  V.  Birden,  690. 

6.  Best  and  Secondary. 

Evidence;  Best  and  Secondary;  Preliminary  Proof. — ^Where  there  was 
evidence  that  on  a  former  trial  certain  letters  were  introduced  in  evidence 
l)y  plaintiff,  and  after  the  trial  were  delivered  to  defendant's  counsel  to  pre- 
pare his  bill  of  exceptions,  and  were  never  returned,  this  was  sufficient  to 
authorize  admission  of  secondary  evidence  as  to  the  contents  of  the  letters, 
notwithstanding  these  facts  were  controverted  by  defendant. — Pollak  v. 
Winter,  173. 

Evidence;  Best  and  Secondary;  Field  Notes;  Map. — ^If  the  field-notes 

of  the  government  survey,  if  the  best  evidence  of  the  location  of  the  tract, 

would  not  shed  any  light  on  the  particular  lot  in  controversy  the  admission 

.of  maps  and  parol  testimony  to  identify  it,  was  not  error. — Hughes  v.  City 

of  Tuscaloosa,  592. 

Evidence;  Best  and  Secondary. — ^The  best  evidence  as  to  what  was 
Tsued  for  by  a  plaintiff  in  another  action  was  presumably  the  complaint,  or 


Digitized  by  VjOOQIC 


SUBJECT  INDEX.  733 

EVIDENCE— Continued. 

that  part  of  the  record  in  the  cause  that  showed  the  fact;  hence,  evidence  as 
to  how  many  bales  of  cotton  were  being  sued  for  in  such  other  action  was 
inadmissible. — Williams  v.  Shows,  596. 

Same;  Former  Opinion. — Where  the  action  was  on  the  common  count 
for  money  due  plaintiff  under  an  agreement  with  defendant  that  if  plaintiff 
would  pay  the  debt  of  the  third  person,  plaintiff  should  have  the  cotton 
raised  by  the  debtor,  and  in  defendant's  possession,  but  claimed  by  anotiier, 
if  defendant  should  be  successful  therein,  the  opinion  of  the  Supreme  Court 
reversing  the  first  judgment  for  defendant  did  not  tend  to  clear  up  any  dis- 
puted question  of  fact,  and  was  properly  excluded. — lb.  596. 

Evidence;  Best  and  Secondary. — The  best  evidence  of  the  result  of  a 
suit  between  a  third  party,  and  the  defendant  was  the  judg^nent  entry  made 
in  that  case;  hence,  the  court  properly  refused  to  allow  a  witness  to  state 
how  that  suit  terminated. — lb.  596. 

7.  Degree. 

Same;  Degree. — ^Where  the  preliminary  proof  was  sufficient  to  au- 
thorize the  admission  of  secondary  evidence  as  to  certain  letters,  the  admis- 
sion of  the  record  on  appeal  to  the  Supreme  Court  containing  copies  of  the 
letters  set  out  in  the  bill  of  exceptions,  the  correctness  of  which  record  had 
never  been  questioned,  instead  of  the  original  bill  of  exceptions,  was  not 
error.— Pollak  v.  Winter,  173. 

8.  Facts  or  Conclusions. 

Evidence;  Statement  of  Facts. — Evidence  that  deceased  ^Vas  killed  in 
another  county"  was  admissible  as  a  statement  of  fact — Patton  v.  The 
State,  180. 

Evidence;  Opinion;  Conclusion. — ^A  question  to  a  witness  asking  an 
explanation  as  to  why  the  president  of  plaintiff  bank  was  taking  such  an 
interest  in  his  debts,  and  was  not  taking  any  interest  in  him,  was  properly 
excluded,  as  it  called  for  the  mere  reason,  opinion,  or  conclusion  of  the 
witness.^ — Anniston  BTcing  Co.  v.  Green,  567. 

9.  Motive. 

Evidence;  Motive. — ^The  uncommunicated  intention  or  motive  of  a  wit- 
ness is  inadmissible  as  a  general  rule  on  direct  examination. — Patton  v.  The 
State,  180. 

Same;  Opinion;  Motive.^ — A  witness  cannot  testify  to  his  uncommuni- 
cated purposes  or  motive. — Williams  v.  Shows,  596. 

10.  Character. 

Evidence;  Character. — Defendant  may  not  prove  his  good  character 
by  testimony  showing  that  he  had  never  been  previously  arrested. — Patton 
v.  The  State,  180. 

Evidence;  Cross  Examination;  Character  of  Accused.— Where  defen- 
dant's general  character  was  in  issue  not  only  by  taking  the  stand  as  a  wit- 
ness for  himself,  but  by  the  Introduction  of  other  witnessess,  the  question  to 
a  witness  who  stated  that  he  knew  accused's  character  at  the  time  of  his 
arrest,  asked  on  cross  examination,  ''What  was  his  general  reputation  in  the 
city  of  Birmingham?"  was  not  improper  as  permitting  testimony  affecting 
reputation,  founded  on  opinions  expressed  or  knowledge  acquired  subse- 
quent to  the  commission  of  the  offense. — Fogg  v.  The  State,  278. 

Same. — Such  question  was  not  improper  as  regards  accused's  reputa- 
tion in  Birmingham,  although  accused  lived  in  Ensley  for  some  time  before 
the  alleged  offense,  where  it  appeared  that  Ensley  was  a  part  of  Birming- 
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ham,  and  that  defendant  had  a  reputation  in  Birmingham  proper,  among 
people  who  knew  him  intimately. — lb.  278. 

11.  Confession. 

Evidence;  ConfesaioiiB;  Predicate. — Where  the  language  of  the  confes- 
sion, and  the  surrounding  circumstances  show  that  it  vras  not  influenced  by 
fear  or  hope,  no  express  predicate  need  be  laid  for  its  admission. — Patton  v. 
The  State,  180. 

12.  Admissions. 

Evidence;  Admissions  of  Defendant. — Where  the  admissions  were 
statements  which  were  in  no  sense  confessions,  they  were  properly  admitted 
without  first  laying  a  predicate  therefor;  such  as  statements  by  the  wife, 
being  prosecuted  for  the  murder  of  her  husband,  as  to  the  amount  of  money 
he  had  in  his  pockets,  and  as  to  other  collateral  matter. — Smith  v.  The 
State,  193. 

Evidence;  Declaration* — It  was  not  error  to  exclude  evidence  as  to 
whether  one  person  heard  another  person  say  anything  about  the  death  of  a 
third  person,  or  when  he  died,  since  to  render  admissible  the  declaration  of  a 
member  of  a  family  as  to  pedigree,  family  history  or  repute,  it  must  appear 
that  the  member  making  the  declaration  is  dead,  insane,  or  permanently  or 
indefinitely  beyond  the  jurisdiction  of  the  court. — Perolio  v.  Doe,  ex  dem. 
Woodward  I.  Co.,  560. 

13.  Ancient  Documents. 

Evidence;  Ancient  Maps. — ^In  ejectment  for  land  claimed  to  be  part  of 
a  tract  of  land  granted  to  the  city's  predecessor  by  an  act  of  Congress,  de- 
scribing the  grant  as  the  "river  margin,"  an  ancient  map  purporting  to  de- 
scribe and  locate  the  property  as  of  the  time  when  the  act  was  passed,  was 
admissible,  as  well  as  an  ancient  copy  according  to  which  the  land  had  been 
conveyed  for  years. — Hughes  v.  City  of  Tuscaloosa,  592. 

14.  Pendency  of  Another  Suit. 

Evidence;  Pendency  of  Suit;  Record. — Proof  of  the  pendency  of  a  suit 
between  a  third  party  and  defendant  at  the  time  of  the  agreement  with  de- 
fendant upon  which  plaintiff  is  suing  should  have  been  made  by  the  produc- 
tion of  the  entire  record,  identified  by  the  oath  of  its  proper  custodian,  or  a 
certified  copy  thereof. — Williams  v.  Shows,  596. 

15.  Receipts. 

Evidence;  Receipts;  Explanation. — A  receipt  is  open  to  explanation, 
and  it  is  competent  for  a  creditor  to  show  that  a  debtor  owed  him  as  much 
as  the  sum  presently  paid,  plus  the  value  of  the  cotton  received  from  the 
debtor. — Williams  v.  Shows,  596. 

16.  Hearsay. 

Evidence;  Hearsay;  Declaration  of  Agent. — ^The  fact  that  the  physi- 
cian employed  by  defendant  said  to  plaintiff  on  the  morning  after  tJie  acci- 
dent, that  the  place  was  dangerous,  and  that  he  had  told  defendant  so,  was 
not  competent. — W.  Ry.  of  Ala.  v.  Turrentine,  603. 

17.  Deed  Recitals. 

Evidence;  Recital  in  Deeds. — ^Where  the  bill  was  to  redeem  land  from 
mortgage  foreclosure  sale,  and  complainant  sought  to  enforce  a  claim  as  for 
a  vendor's  lien  by  setting  it  off  against  anv  balance  due  on  the  mortgage,  the 
burden  was  on  complainant  to  overcome  tne  prima  facie  effect  of  ^e  recital 
of  payment  in  the  deed  of  their  ancestor  to  tJie  ancestor  of  respondents. — 
O'Neal  V.  Lovett,  628. 
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Exemptions;  Insurance. — Under  the  provisions  of  §  4602,  Code  1907, 
where  the  premiums  on  the  policies  of  a  deceased  husband  annually  ex- 
ceeded $760,  and  an  annual  premium  of  $760  would  purchase  not  exceeding: 
$30,000  in  ordinary  life  policies,  the  excess  over  $30,000  was  subject  to  tiie 
payment  of  the  deceased  husband's  debts. — Kimball  v.  Cunningham  Hdw. 
Co.,  631. 

Same;  Proceedings  to  Reach  Insurance. — ^A  bill  in  equity  was  the 
proper  remedy  to  be  pursued  by  creditors  seeking  to  subject  to  the  payment 
of  debts  the  proceds  of  the  insurance  policies  on  the  life  of  decedent,  above 
the  exemption  stated  in  §  4602,  Code  1907,  as  to  a  deceased  husband's  life 
insurance  policy. — lb.  631. 

FISH  AND  OYSTERS. 

Fish  and  Oysters;  Commission;  Ultra  Vires;  Salary. — Acts  1911,  p. 
468,  et  seq.,  was  repealed  by  Acts  1916,  p.  146,  and  Acts  1916,  p.  739,  and  yet, 
the  endorsement  of  a  note,  payable  to  the  commission  to  its  president  in  part 
payment  of  a  salary,  was  not  an  ultra  vires  act,  nor  a  defense  available  to 
the  maker  of  the  note.— Mobile  F.  &  0.  Co.  v.  Craft,  147. 

FOODS. 

See  Adulteration. 

Foods;  Unwholesome;  Complaint. — ^Where  the  action  was  against  the 
owners  of  a  cafe  for  damages  for  serving  tainted  food,  a  complaint  charging 
that  defendants  were  running  a  cafe,  and  serving  meals  to  the  public  for  a 
reward,  that  plaintiff  was  their  customer,  that  tiieir  agents,  in  the  line  of 
their  duty,  negligently  served  to  plaintiff  tainted  food,  for  which  plaintiff 
paid  defendant's  agent  the  sum  of  26  cents,  and  that  the  food  served  ren- 
dered him  sick,  etc.,  sufficiently  averred  defendant's  liability  for  the  negli- 
gence.— Greenwood  Cafe  v.  Lovinggood,  34. 

Same;  Quality;  Keeper  of  luting  House. — A  keeper  of  a  hotel,  dining 
car,  cafe,  or  other  public  eating  house,  engaged  in  the  business  of  serving 
food  to  customers,  is  bound  to  use  due  care  to  see  that  the  food  served  is  lit 
for  human  consumption,  and  may  be  eaten  without  causing  sickness,  or  en- 
dangering life  by  reason  of  its  condition,  and  hence,  for  negligence  in  failing 
to  observe  such  duty  to  his  patrons,  such  keeper  is  liable. — lb.  34. 

Same;  Ehridence^ — ^In  an  action  against  a  cafe  keeper  for  damages  for 
serving  tainted  food,  the  testimony  of  a  witness  that  after  he  and  plaintiff 
had  ordered  and  eaten  the  roast  chicken  served,  he  was  sick  all  night,  was 
admissible. — lb.  34. 

FRAUD. 

Fraud;  Remedy;  Action  at  Law. — ^Where  the  mortgagee  has  assigned 
his  chattel  mortgage  as  collateral,  and  by  bill  of  intervention  in  the  nature 
of  a  cross  bill,  is  seeking  independent  relief  in  a  suit  between  the  mortgagor, 
and  the  subsequent  assignee  to  restrain  foreclosure,  the  fact  that  the  mort- 
gf^gee  and  intervenor  was  deceived  as  to  the  whereabouts  and  ownership  of 
his  mortgage,  his  remedy  was  not  in  equity,  but  was  by  an  action  at  law. — 
Blake  v.  Anniston  C.  N.  Bank,  611. 

FRAUDULENT  CONVEYANCES. 

Fraudulent  Conveyances;  Consideration;  Contradiction. — If  the  valua- 
ble consideration  recited  in  a  deed  from  a  husband  to  his  wife,  is  merely 
nominal,  and  for  the  self  evident  purpose  of  coloring  a  gift  as  a  sale,  such 
deed  will  be  considered  as  voluntary  as  to  the  husband's  creditors,  and  parol 
evidence  of  a  substantial  valuable  consideration  is  not  admissible  to  sup- 
port it.^— London  v.  G.  L.  Anderson  B.  Works,  16. 
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Same;  Voluntary;  Nominal. — ^A  deed  from  a  husband  to  his  wife  con- 
veying land  worth  $10,000,  but  carrying  an  incumbrance  of  $5,000,  upon  a 
recited  consideration  of  $100,  and  love  and  affection,  is  not  a  purely  volun- 
tary conveyance  on  its  face. — lb.  16. 

Same;  Antecedent  Debt;  Burden  of  Proof. — Where  the  conveyance  was 
attacked  as  fraudulent,  if  the  consideration  paid  by  the  grantee  was  an  ex- 
isting debt  due  him  from  the  grantor,  he  must  not  only  show  the  bona  fide 
existence  of  the  debt,  but  also  that  the  value  of  the  property  was  not  more 
than  the  fair  equivalent  for  the  debt,  and  when  this  is  done,  the  intention  of 
the  parties  to  hinder,  delay  or  defraud  the  creditors  of  the  grantor  is  imma- 
terial, and  will  not  defeat  the  conveyance. — lb.  16. 

Same;  Burden  of  Proof. — Where  complainant  shows  that  his  debt  an- 
tedated the  conveyance,  the  burden  shifts  to  the  grantee  to  show  that  he 
paid  a  valuable  substantial  consideration,  and  not  merely  a  nominal  one, 
whereupon,  the  burden  rests  upon  complainant  to  show  that  the  grantee  had 
notice^  of  an  intent  by  the  grantor  to  hinder,  delay  or  defraud  his  creditors, 
—lb.  16. 

Same;  Inadequacy  of  Consideration. — ^Where  a  conveyance  by  tiie  hus- 
band to  his  wife  was  attacked  as  fraudulent,  in  an  action  in  ejectment,  and 
the  onl^  consideration  actually  stipulated  for  and  paid,  was  a  valuable  con- 
sideration, its  inadequacy  was  effective  only  to  show,  as  an  inference  to  be 
drawn  by  the  jury  or  not,  the  fraudulent  intent  of  the  parties  towards  the 
creditors  of  the  husband;  it  not  appearing  that  the  husband  was  insolvent, 
failing  or  embarrassed  when  he  made  the  conveyance. — lb.  16. 

Fraudulent  Conveyance;  Voluntary;  Husband  and  Wife^ — ^Where  a 
divorced  wife  promised  to  re-marry  her  former  husband  in  consideration  of 
his  conveyance  of  land  to  her,  and  also  to  give  him  $500  as  a  money  induc3- 
ment  to  the  grant,  the  non  legal  character  of  the  marric^e  promise  as 
a  consideration  did  not  deprive  the  transaction  of  its  standing  in  law  as 
based  on  a  valuable  consideration. — lb.  16. 

Same;  Jury  Question. — Under  the  evidence  in  this  case,  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  the  deed  attacked  as  fraudu- 
lent was  in  fact  based  on  the  pecuniary  consideration  therein  recited,  and,  if 
so,  whether  it  existed  as  a  present  consideration,  or  merely  as  a  past  indebt- 
edness for  money  received  by  the  husband  from  the  wife. — lb.  16. 

Same;  Partial  Invalidity;  Rule  in  Equity. — ^When  a  conveyance  is 
fraudulent,  made  upon  a  consideration  which  is  valuable,  but  substantially 
inadequate,  and  the  grantee  is  without  notice  of  intent  on  the  part  of  the 
grantor  to  defraud  creditors,  and  the  grantee  intends  no  fraud,  in  equity  the 
conveyance  will  stand  as  security  for  the  value  actually  paid,  it  not  being 
wholly  void. — lb.  16. 

Same;  Legal  Rule. — ^In  courts  of  law  a  conveyance  fraudulent  as  to 
the  grantor's  creditors  must  stand  or  fall  in  its  entirety. — lb.  16. 

Same;  Consideration;  Notice  or  Participation  in  Intent. — ^Where  the 
grantee  pays  a  valuable  money  consideration  for  the  conveyance,  though 
inadequate,  the  conveyance  is  not  void  as  to  the  creditors  of  the  grantor  un- 
less the  grantee  had  notice  of  or  participated  in  the  fraudulent  intent  of  the 
grantor  to  hinder,  delay  or  defraud  his  creditors. — lb.  16. 

Same;  Intent. — A  grantor's  intent  to  hinder,  delay  the  collection  of  his 
debts  is  just  as  fraudulent  as  if  made  to  defraud  his  creditors. — lb.  16. 

Fraudulent  Conveyance;  Crood  Faith;  Evidence. — ^Where  the  action  was 
ejectment,  and  the  plaintiff  claimed  title  by  purchase  under  execution  sale 
against  a  party  deriving  title  from  the  judgment  debtor  through  conveyance 
from  the  judgment  debtor  to  his  wife,  the  terms  of  the  verbal,  ante-nuptial 
agreement  between  the  judgment  debtor  and  his  wife,  in  which  the  debtor 
orally  agreed  to  convey  land  to  his  wife  in  consideration  of  her  marrying 
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him,  was  admissible  to  show  good  or  bad  faith  in  the  transaction  towards  the 

creditors  of  the  debtor. — lb.  16. 

Same;  Husband  and  Wife. — The  fact  that  the  grantee  in  a  conveyance 
by  the  debtor  is  the  wife  of  the  debtor,  is  not  in  itseu  a  badge  of  fraud,  but 
only  a  suspicious  circumstance  not  altering  the  application  of  the  general 
rules  of  law  governing  conveyances  between  unrelated  persons,  nor  shifting 
the  burden  of  proof  which  would  otherwise  prevail. — lb.  16. 

Fraudulent  Conveyance;  Evidence. — ^Where  the  action  was  ejectment 
by  a  purchaser  under  execution  sale,  and  against  a  party  deriving  title  from 
the  judgment  debtor  through  conveyance  from  the  debtor  to  his  -mle,  and  the 
conveyance  to  the  wife  was  attacked  as  fraudulent,  the  defendant  may  show 
that  the  wife  had  no  knowledge  of  the  debts  of  her  husband,  just  as  it  was 
competent  for  plaintiff  to  show  that  she  had  such  knowledge,  such  as  by 
showing  that  her  husband  never  informed  her  of  his  debts. — lb.  16. 

Fraudulent  Conveyance;  Setting  Aside;  Complainant;  Personal  Repre- 
sentative.— ^A  personal  representative  may  maintain  a  bill  to  set  aside  a  con- 
veyance as  fraudulent,  although  his  only  claim  or  demand  against  the 
grantor  is  a  judgment  for  damages  for  the  wrongfully  caused  death  of  his 
intestate. — Galloway  v.  Shaddix,  273. 

Same;  Creditors;  Who  Are. — ^The  word  "creditors"  as  used  in  the  stat- 
ute of  fraudulent  conveyances  does  not  have  a  narrow  or  technical  interpre- 
tation, but  includes  all  persons  who  have  claims,  demands,  suits,  or  interest, 
and  who  may  be  hindered,  delayed  or  defrauded  by  such  conveyances. — lb. 
273. 

Same;  Personal  Representatives. — Claims  for  damages  arising  from 
torts,  are  within  the  protection  of  the  statute  against  fraudulent  convey- 
ances, and  persons  having  such  claim,  or  who  are  charged  with  the  duty  of 
reducing  them  to  judgment,  are  considered  creditors  in  equity,  and  the  rule 
includes  a  personal  representative  charged  with  collecting  damages  for  the 
wrongful  death  of  his  intestate,  whether  the  damages  s^re  compensatory  or 
punitive,  and  whether  or  not  they  are  to  be  distributed  under  §  2486,  Code 
1907.— lb.  273. 

Same;  Who  May  Sue. — The  holder  of  a  claim  may  file  a  bill  to  set 
aside  a  fraudulent  conveyance,  and  he  need  not  be  a  judgnnent  creditor. — 
lb.  273; 

Same. — ^Where  the  right  of  action  accrued  to  complainant  on  the 
wrongful  killing  of  his  intestate,  complainant  was  then  vested  with  the  right 
to  sue  to  set  aside  alleged  fraudulent  conveyances,  although  his  claim  had 
not  then  been  reduced  to  judgment. — lb.  273. 

Same;  Amount  of  Claim. — The  right  to  set  aside  a  conveyance  as 
fraudulent  does  not  depend  on  the  amount  of  the  claim,  or  the  value  of  the 
property  conveyed. — lb.  273. 

Fraudulent  Conveyances;  Presumption;  Evidence. — ^Fraud  in  a  con- 
veyance is  never  presumed,  but  must  be  shown  by  clear  and  satisfactory  evi- 
dence; and  if  the  transaction  is  susceptible  of  two  constructions,  that  con- 
struction which  will  support  it  will  be  adopted,  rather  than  that  which  will 
destroy  it. — Clements  v.  Clements,  et  al.,  298. 

Same. — The  evidence  examined  and  held  insufficient  to  show  that  the 
conveyance  attacked  was  fraudulent  as  to  the  judgment  creditor  attacking  it. 
—lb.  298. 

FRAUDS,  STATUTE  OF. 

1.  Consideration  of  Marriage. 

Frauds;  Statute  of;  Conveyance  in  Consideration  of  Marriage. — A 

parol  agreement  or  promise  in  consideration  of  marriage  is  void  under  the 
statute  of  frauds;  hence,  the  execution  by  the  husband  of  such  an  agp'eement 
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after  marriage  is  without  consideration  to  support  it,  and  is  purely  volun- 
tary as  to  pre-existing  creditors  of  the  husband. — London  v.  G.  L.  Anderson 
B.  Works,  16. 

GUARANTY. 

Guaranty;  Offer  and  Acceptance. — ^A  mere  offer  of  guaranty  must  be 
accepted  before  it  becomes  binding. — Phillips-B.  Pub.  Co.  v.  McKinnon,  443. 

Same. — ^Where  there  is  a  request  by  the  guarantee  to  the  guarantor 
for  guaranty,  and  the  guaranty  is  made  in  response  to  such  request,  the 
contract  becomes  complete. — lb.  443. 

Same;  Bi- Lateral  Contract. — If  a  guaranty  is  bi-lateral  and  complete- 
ly executed  by  both  parties,  and  recites  on  its  face  a  consideration,  though 
nominal,  no  acceptance  is  required  as  it  is  a  complete  contract. — lb.  443. 

Same. — If  a  guaranty  is  absolute  in  form  and  expresses  a  considera- 
tion, no  acceptance  is  necessary. — lb.  443, 

Same. — A  mere  proposed  guaranty,  such  as  a  letter  of  credit,  gener- 
ally requires  notice  of  acceptance  to  make  it  binding  on  the  guarantor. — lb. 
443. 

Same;  Waiver. — The  right  to  notice  of  acceptance  of  a  guaranty  may 
be  waived  by  the  form  or  condition  of  the  guaranty,  or  waiver  may  be  im- 
plied by  the  terms  of  the  instrument. — lb.  443. 

Same;  Mode. — If  a  guarantor  expressly  or  impliedly  intimates  a  par- 
ticular mode  of  acceptance,  of  his  proffered  guaranty,  it  is  necessary  only 
for  the  other  party  to  follow  the  indicated  method  of  acceptance. — lb.  443. 

Same. — If  the  person  offering  the  guaranty  expressly  or  impliedly  in- 
timates in  his  offer  that  it  will  be  sufficient  to  act  upon  the  proposal  without 
communicating  the  acceptance  of  it  to  himself,  the  performance  of  the  con- 
dition is  sufficient  acceptance  without  notification. — lb.  443. 

Same;  Notice  to  Guarantor. — ^Where  a  letter  requested  a  publishing 
concern  to  ship  to  the  customer  such  books  as  he  might  order  on  credit,  and 
contained  an  express  waiver  of  notice  to  the  guarantor  of  any  and  all  trans- 
actions with  and  extensions  of  credit  to  the  customer,  and  pursuant  thereto 
sale  and  delivery  of  the  books  were  made  to  the  customer,  the  guaranty  was 
binding. — lb.  443. 

GUARDIAN  AND  WARD. 

Guardian  and  Ward;  Removal  of  Guardian;  Jurisdiction. — ^A  court  of 
equity  is  the  general  guardian  and  protector  of  all  infants  within  its  jurisdic- 
tion, and  may  remove  a  guardian,  although  he  is  appointed  by  the  probate 
court. — Murphree  v.  Hanson,  et  al.,  246. 

Guardian  and  Ward;  Appointment;  Notice;  Ex  Parte. — Letters  of 
guardianship  may  be  issued  without  notice  directed  to  the  next  of  kin;  it 
being  purely  an  ex  parte  proceeding. — lb.  246. 

Same;  Appointment;  Eligibility;  Corporation. — Under  §  3518,  Code 
1907,  the  corporations  therein  named  may  act  as  guardians  of  the  estate,  but 
not  of  the  person  of  minors;  guardianship  of  the  person  being  a  personal  re- 
lation and  calling  for  personal  supervision  which  cannot  well  be  given  by  the 
corporation. — lb.  246. 

Same;  Letters;  Conclusiveness.— To  the  extent  that  they  purport  to 
give  a  bank  control  and  authority  over  the  person  of  a  minor,  the  letters  of 
guardianship  are  void. — lb.  246. 

Guardian  and  Ward;  Custody;  Preference  <rf  Relatives. — ^All  other 
things  being  equal,  the  relatives  of  a  minor  will  be  preferred  to  strangers  in 
awarding  his  custody,  since  §  4342,  Code  1907,  indicates  that  as  the  proper 
policy.— lb.  246. 

Same. — Where  both  parties  who  seek  the  custody  of  a  year  old  in- 
fant, are  of  good  character,  have  about  the  same  financial  standing,  and  the 
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minor  has  an  estate  of  about  $12,000  of  its  own,  things  are  so  equal  that  a 

relative  should  be  preferred  to  strangers  as  its  guardian. — lb.  246. 

HABEAS  CORPUS. 

Habeas  Corpus;  Parties. — In  habeas  corpus  for  the  custody  of  an  in- 
fant where  the  respondents  named  were  the  persons  intrusted  with  the  cus- 
tody of  the  infant  by  a  bank  which  had  become  and  been  appointed  the  guar- 
dian of  the  infant,  the  non  joinder  of  the  bank  as  a  party  respondent  was  not 
a  defect  of  which  respondents  could  complain,  since  they  were  asserting  the 
rights  of  the  bank  as  its  agent,  and  the  proceedings  were  to  change  the  cus- 
tody, and  not  the  guardianship  of  the  infant. — Murphey  v.  Hanson,  246. 

Habeas  Corpus;  Pleading;  Technicality. — Mere  legal  niceties  in 
pleading  are  not  favored  in  habeas  corpus  proceedings  to  recover  the  cus- 
tody of  a  child.— lb.  246. 

HOMESTEAD. 

Homestead;  Evidence;  Burden  oi  Proof. — ^Where  the  action  was  to  set 
aside  a  decree  vesting  a  homestead  in  respondent  as  the  widow  of  her  de- 
ceased husband,  complainant  had  the  burden  of  proving  the  allegation  that 
she  was  a  daughter  of  the  deceased  husband  by  his  first  wife. — Sims  v. 
Birdin,  690. 

Homestead;  Evidence. — ^The  evidence  examined  and  held  insufficient 
to  show  that  complainant,  seeking  to  have  the  decree  of  homestead  vacated, 
was  the  daughter  of  the  deceased  husband  by  his  first  wife. — lb.  690. 

HOMICIDE. 
1.  Evidence. 

Homicide;  Evidence. — The  fact  of  deceased's  separation  from  his  wife, 
and  defendant's  frequent  association  with  her  is  admissible  as  bearing  upon 
the  relation  existing  between  the  parties,  and  as  furnishing  a  motive  for  the 
crime.— Patton  v.  The  State,  180. 

Same. — The  fact  that  accused  was  seen  near  the  scene  of  the  murder 
on  the  night  of  the  crime  was  admissible. — lb.  180. 

Same. — Testimony  that  defendant  appeared  excited  some  twenty  or 
thirty  minutes  after  the  murder  is  admissible. — lb.  180. 

Homicide;  Evidence;  Dying  Declaration. — Where,  after  being  shot,  de- 
ceased stated  that  he  was  going  to  die,  and  requested  that  his  pain  be  eased, 
his  statement  that  defendant  shot  him  was  admissible  as  a  dying  declaration, 
and  such  declaration  was  material  and  relevant. — Carmichael  v.  The  State, 
185. 

Same. — Where  a  purported  dying  declaration  was  offered,  the  question 
whether  the  declarant  had  sufficient  mental  capacity,  is  a  question  for  the 
court  instead  of  for  the  jury. — lb.  185. 

Same. — The  fact  that  deceased,  when  he  made  the  declaration,  had 
received  a  mortal  wound,  was  suffering  great  pain,  and  was  in  a  state  of 
physical  collapse,  does  not  show  his  mental  incapacity,  and  render  a  dying 
declaration  inadmissible,  but  goes  to  the  weight  that  should  be  attached  to 
such  declaration. — lb.  185. 

Homicide;  Evidence. — Where  the  son  of  defendant  had  had  a  difficulty 
with  deceased,  came  to  defendant's  place  of  business  and  requested  a  pistol, 
stating  that  he  had  had  the  difficulty,  and  defendant  armed  himself  and  went 
to  a  store  where  deceased  had  gone,  and  there  shot  deceased,  evidence  that 
on  the  way  to  the  store  the  son  had  one  of  his  arms  in  a  sweater,  was  admiss- 
ible as  tending  to  show  that  the  son  was  armed. — lb.  185. 

Same. — ^Evidence  that  the  son  of  defendant  requested  defendant  to 
-  furnish  him  with  a  pistol,  and  that  the  two  went  together  to  the  place  where 
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deceased  was  killed,  was  admissible  as  tending  to  show  concert  of  action  on 
the  part  of  defendant  and  his  son. — lb.  185. 

Same. — Evidence  that  defendant  had  stated  that  if  he  caught  deceased 
looking  ^rough  his  window  again  he  would  kill  him,  is  admissible  to  sho\p 
criminal  intent,  notwilhstanding  the  conditional  character  of  the  threat.— 
lb.  185. 

Same. — ^Where  the  state  contended  that  defendant  opened  fire  on  de- 
ceased while  deceased  was  behind  a  counter  in  the  store,  using  a  telephone, 
and  defendant  contended  that  he  shot  in  self  defense  because  deceased  was 
advancing  on  him,  evidence  that  after  the  shooting  deceased  fell  behind  the 
counter,  and  at  his  reouest  was  assisted  to  a  point  outside  of  the  counter, 
where  he  lay  upon  the  door,  was  admissible  to  show  that  deceased  was  moved 
from  behind  the  counter  after  the  shooting,  and  to  show  his  condition  at  that 
time.— lb.  185. 

Same. — The  request  of  deceased  for  help  after  the  shooting  was  ad- 
missible to  show  his  condition  after  the  shooting,  and  also  as  part  of  the  res 
gestae. — lb.  185. 

Homicide;  Evidence;  Prior  Difficulty. — ^Evidence  of  prior  difficulties, 
as  to  details,  between  the  accused  and  deceased,  so  separated  in  point  of  time 
or  circumstances  from  the  act  charged  as  not  to  constitute  a  part  of  the  res 
gestae,  are  not  admissible. — Smith  v.  The  State,  193. 

Same. — The  fact  of  previous  altercations  or  difficulties  between  de- 
ceased and  defendant  are  admissible  in  a  prosecution  for  murder,  as  tending 
to  show  malice,  ill  will  or  other  motive  for  the  killing. — ^Ib.  193. 

Same;  Character  of  Deceased. — Where  there  is  testimony  tending  to 
show  that  defendant  acted  in  self  defense,  evidence  of  the  turbulent,  blood- 
thirsty and  dangerous  character  of  deceased,  is  admissible,  and  is  relevant 
for  the  purpose  of  shedding  light  on  the  killing. — lb.  193. 

Same. — Where  there  was  no  evidence  of  any  over.t  act  on  the  part  of 
deceased  which  could  reasonably  cause  defendant  to  believe  that  she  was  in 
danger  of  grievous  bodily  harm  or  death,  and  that  she  had  no  reasonable 
mode  of  escape,  evidence  as  to  the  turbulent  and  bloodthirsty  character  of 
deceased  is  not  admissible. — lb.  193. 

Same. — The  turbulent  and  bloodthirsty  character  of  deceased  cannot 
be  established  by  evidence  of  particular  acts  of  violence,  turbulence  or 
bloodthirstiness  on  his  part,  but  must  be  restricted  to  proof  of  his  general 
character  in  such  matters. — lb.  193. 

Same;  Character  of  Defendant;  Time. — Evidence  as  to  the  good  char- 
acter of  defendant  must  be  confined  to  the  time  of  and  prior  to  the  alleged 
commission  of  the  crime,  and  testimony  as  to  the  character  of  defendant, 
while  confined  in  jail  after  the  commission  of  the  offense  is  not  admissible. — 
lb.  193. 

Same;  Evidence. — Testimony  that  defendant's  wife  told  him  the  morn- 
ing before  the  killing  that  deceased  had  behaved  improperrly  towards  defen- 
dant's niece,  and  that  a  brother  of  deceased  had  assaulted  her,  was  inadmis- 
sible because  too  remote. — Warren  v.  The  State,  313. 

Homicide;  Evidence. — Where  no  evidence  has  been  introduced  showing 
any  overt  act  on  the  part  of  deceased,  it  was  not  error  to  sustain  objection 
to  the  question  whether  witness  had  heard  deceased  make  any  threats  of  a 
general  character  against  defendant. — Pippin  v.  The  State,  613. 

2.  Instructions. 

Homicide;  Instructions. — An  excerpt  from  the  charge  that  if  defend- 
ant was  prompted  by  malice  in  taking  the  life  of  deceased,  he  would  be  guilty 
of  murder  in  the  second  degree,  is  not  a  mis-statement  of  the  law  in  such 
sense  as  to  constitute  error. — Carmichael  v.  The  State,  185. 
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Same;  Instructions. — Where  defendant  shot  deceased,  and  there  was 
nothing  to  suggest  a  lack  of  malice,  the  court  properly  instructed  the  jury 
to  find  defendant  guilty  of  murder  if  they  believed  the  evidence  beyond  a 
reasonable  doubt. — Warren  v.  The  State,  813. 

Same;  Instructions. — ^The  failure  of  the  court  to  sufficiently  define 
murder  in  the  second  degere  cannot  be  made  the  basis  of  error  where  no  ob- 
jection is  interposed  or  exception  reserved. — lb.  313. 

Homicide;  Duty  to  Retreat. — ^A  charge  asserting  that  it  was  only  nec- 
essary for  defendant  to  show  that  deceased  attacked  him  and  placed  him  in 
imminent  danger,  real  or  apparent,  of  losing  his  life,  or  suffering  grievous 
bodily  harm,  and  the  burden  then  shifts  to  the  state  to  prove  beyond  a  rea- 
sonable doubt  that  defendant  was  not  free  from  fault,  omitted  all  reference 
to  the  duty  of  retreat,  and  was  properly  refused. — Pippin  v.  The  State,  613. 

Same. — A  charge  that  if  defendant  was  free  from  fault,  he  was  under 
no  duty  to  retreat  unless  he  could  have  retreated  without  increasing  his  dan- 
ger, or  with  reasonable  safety,  assumes  defendant's  imminent  peril,  and 
was  properly  refused. — lb.  613. 

Homicide;  Provoking  Difficulty* — A  charge  that  if  deceased  was  of 
violent  character,  which  was  known  to  accused,  such  facts  were  evidence 
that  defendant  reasonably  apprehended  an  attack  from  deceased,  assumes 
that  accused  could  rightfully  apprehend  the  attack  regardless  of  overt  act 
or  hostile  demonstration,  and  was  otherwise  faulty. — lb.  613. 

Same. — For  like  reasons  an  instruction  that  defendant  had  the  right 
ta  guard  himself  against  a  violent,  murderous  attack  from  the  deceased, 
which  he  reasonably  apprehended,  was  properly  refused. — lb.  613. 

3.  Degree  and  Elements. 

Homicide;  Murder;  Malice. — Where  willfulhess,  deliberation  and  pre- 
meditation were  also  shown,  a  conviction  of  murder  in  the  first  degree  may 
rest  upon  implied  malice. — Carmichael  v.  The  State,  185. 

Homicide;  Malice;  Presumption. — Malice  is  presumed  from  the  use  of 
a  deadly  weapon  unless  the  circumstances  surrounding  the  killing  indicate 
otherwise. — Warren  v.  The  State,  313. 

Same;  Nature  and  Elements. — Whenever  malice  is  shown  and  not  re- 
butted there  cannot  be  a  conviction  for  any  degree  of  homicide  less  than 
murder.— lb.  313. 

HUSBAND  AND  WIFE. 

Husband  and  Wife;  Surety  of  Wife. — Where  the  wife  borrows  money 
from  her  husband's  creditor,  and  hands  it  back  in  payment  of  her  husband's 
debt,  thus  becoming  nominally  the  principal  debtor  on  a  new  obligation,  she 
becomes  by  indirection  a  surety  of  her  husband's  debt  within  the  provision 
of  §  4497,  Code  1907.— Vinegar  Bend  L.  Co.  v.  Leftwich,  352. 

Same. — ^Where  the  wtfe  conveyed  her  separate  property  to  the  hus- 
band and  joined  with  him  in  the  mortgage  thereof  to  secure  his  debt,  with 
the  knowledge  by  the  mortgagee  of  her  rights  in  the  premises,  the  transac- 
tion was  void  as  violative  of  §  4497,  Code  1907.— lb.  352. 

Husband  and  Wife;  Issue;  Presumption  and  Burden. — A  child  bom 
in  lawful  wedlock  is  presumed  legitimate  until  the  contrary  is  properly 
shown  by  the  party  who  denies  its  legitimacy,  and  the  burden  rests  upon  the 
one  interposing  the  denial. — Sims  v.  Birden,  690, 

INDEPENDENT  CONTRACTOR. 

See  Master  and  Servant,  §  2;  Corporations. 
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INDICTMENT  AND  INFORMATION. 
In  particular  crimes,  see  that  title. 

Inditment  and  Information;  Offenses  Included. — ^Where  the  indictment 
charged  murder  in  the  first  degree,  defendant  may  be  convicted  of  any  lesser 
degree  of  homicide  which  the  evidence  may  establish. — Cannichael  v.  The 
State,  185. 

Indictment  and  Information;  Presentation;  Indorsement. — ^Where  the 
indictment  is  in  Code  form,  and  is  marked  a  true  bill  and  signed  by  the  fore- 
man, its  presentation  is  sufficiently  shown  by  the  indorsement  of  the  clerk 
thereon  as  filed  in  open  court  on  a  certain  date. — Fogg  v.  The  State,  278. 

Indictment  and  Information;  Nature  of  Accusation. — A  defendant  may 
waive  the  right  secured  to  him  before  conviction  to  demand  the  nature  of 
the  accusation  against  him. — Sherrod  v.  The  State,  286. 

Indictment  and  Information;  Joinder  of  Counts;  Election* — ^The  provi- 
sion of  §  7151,  Code  1907,  does  not  affect  the  doctrine  of  election,  the  doctrine 
remaining  the  same  whether  several  offenses  be  charged  in  one  count,  or  in 
different  counts,  provided  the  indictment  as  a  whole  onlv  attempts  to  charge 
one  act  which  may  constitute  one  or  more  of  several  offenses,  and  an  indict- 
ment thereunder  charges  one  wrongful  act  as  one  or  the  other  of  two  or 
more  offenses,  and  not  the  commission  of  all  the  offenses  named  in  the  alter- 
native.— Ex  parte  State,  in  re  Brooms,  419. 

Same;  Different  Offenses;  Election. — ^Where  an  indictment  charges 
several  different  acts,  each  of  itself  an  offense,  there  can  be  no  election  as  to 
which  count  the  state  will  proceed  upon  for  a  conviction,  but  in  such  a  case, 
the  state  may  proceed  to  a  conviction  under  each  and  all  acts  if  it  can  make 
the  proof  .—lb.  419. 

Same;  Separate  Counts;  Election. — ^Where  only  one  transaction  is 
alleged,  whether  in  separate  or  alternative  counts,  the  defendant  should  not 
be  put  on  trial  as  to  a  transaction  not  charged,  but  the  prosecution  should  be 
confined  to  proof  of  the  transaction  charged,  although  evidence  presenting  it 
in  different  phases  is  allowable  under  the  allegation. — lb.  419. 

Indictment  and  Information;  Joinder  of  Counts;  Election. — The  pur- 
pose of  joining  several  counts  in  the  indictment,  or  of  charging  several  of- 
fenses in  the  alternative  in  one  count,  authorized  by  §  7151,  Code  1907,  is  to 
allow  proof  under  each  or  all  of  the  counts,  or  alternative,  and  thus  avoid  the 
doctrine  of  election  to  that  extent. — lb.  419. 

Same;  Proof. — Where  several  counts  or  several  alternatives  refer  to 
but  one  transaction,  and  are  intended  to  meet  different  phases  of  the  evi- 
dence, proof  of  transaction  not  charged  or  intended  to  be  charged,  is  not  per- 
missible.— lb.  419. 

Same;  Single  Count;  Election;  Proof. — Where  there  is  but  one  count 
charging  a  single  offense,  the  law  presumes  that  defendant  comes  to  trial 
prepared  to  meet  the  single  charge,  and  the  state,  having  once  elected,  will 
not  be  permitted  to  introduce  evidence  of  another  and  different  offense. — lb. 
419. 

Same. — ^Where  the  indictment  charges  an  offense  committed  by  differ- 
ent means,  or  with  different  intent  in  the  alternative,  or  where  the  offenses 
are  such  that  they  may  be  joined  in  different  counts  in  the  same  indictment, . 
the  defendant  is  fully  informed  of  the  charges,  and  the  doctrine  of  election 
does  not  apply  until  there  has  been  an  election  by  the  state  under  each  alter- 
native charge  or  separate  count. — lb,  419. 

Same. — The  court  will  not  exercise  its  power  to  compel  an  election  un- 
less it  appears  either  from  the  indictment  or  the  evidence  that  an  attempt 
was  made  to  convict  defendant  on  two  or  more  offenses  growing  out  of  sep- 
arate and  distinct  transactions. — ^Ib.  419. 
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INFANTS. 
See  Parties. 

Infants;  Equity  Jurisdiction. — Any  matter  affecting  a  child  may  be- 
come a  subject  of  equity  jurisdiction,  and  it  is  immaterial  whether  it  be 
brought  to  the  attention  of  the  court  by  bill,  petition,  or  application  for  writ 
of  habeas  corpus,  since  the  relief  desired  indicates  the  form  of  the  applica- 
tion.— Murphree  v.  Hanson,  et  al.,  246. 

Same;  Custody;  Interest  of  Child. — ^The  paramount  consideration,  in 
proceedings  involving  the  custody  and  care  of  infants,  is  the  well  being  and 
good  of  the  child.— lb.  246. 

Infants;  Jurisdiction;  Equity. — Whenever  a  suit  is  instituted  for  the 
protection  of  an  infant,  either  in  person  or  estate,  the  infant  becomes  the 
ward  of  the  court,  and  the  court  exercises  over  him  and  his  estate  a  general 
supervision  and  control. — ^Ib.  246. 

Same;  Right  of  Guardian;  Res  Judicata. — No  proceedings  concerning 
the  custody  of  an  infant  can  become  a  matter  of  res  judicata  so  as  to  affect  a 
court  of  equity  in  the  exercise  of  its  paramount  jurisdiction  over  the  infant 
brought  within  its  control. — lb.  246. 

INJUNCTION. 

Injunction;  Transfer  of  Possession  of  Property. — Under  the  rule  that 
injunction  will  not  issue  to  transfer  the  possession  of  property,  the  mortga- 
gee, who  was  also  the  purchaser  at  the  mortgage  foreclosure  sale,  cannot 
procure  the  possession  of  property  pending  the  action  to  cancel  the  mort- 
gage and  set  aside  the  mortgage  sale,  by  an  injunction  restraining  the  mort- 
gagor from  interfering  with  the  renting  of  the  property  by  the  mortgagee, 
even  though  the  mortgagee  be  threatened  with  loss  of  rent. — Fair  v.  Cum- 
mings,  131. 

Mortgages;  Consideration;  Injunction. — Injunction  is  the  proper  reme- 
dy to  restrain  the  mortgagee  from  exercising  power  of  sale  under  the  mort- 
gage, if  the  mortgage  be  without  consideration,  or  if  to  enforce  the  contract 
would  be  against  public  policy. — Greil  Bros.  Co.  v.  McLain,  136. 

INN  KEEPERS.  * 

See  Foods. 
INSURANCE.  .  I 

See  Exemptions. 

1.  Benefit. 

Insurance;  Benefit.  Representation. — Under  Acts  1911,  p.  700,  §§  8  and 
20,  the  beneficiary  under  a  fraternal  benefit  certificate  could  not  recover, 
unless  the  insured's  alleged  breaches  of  warranty  as  to  his  former  condition 
of  health,  etc.,  were  effectually  waived  by  some  competent  authority. — W. 
O.  W.  v.  McHenry,  541. 

Same;  Waiver;  Pleading. — In  such  an  action,  the  allegation  in  the  in- 
sured's replications  that  the  medical  examiner  was  the  insurer's  authorized 
agent  to  investigate  the  applicant's  condition  of  health,  and  to  fill  out  the 
application  blanks  of  persons  applying  for  insurance,  did  not  sufficiently 
aver  any  authority  to  waive  express  conditions  of  the  law  of  the  insurer,  of 
the  stipulations  in  the  application  which  insured  was  bound  to  sign,  but  did 
not,  or  of  the  positive  mandate  of  the  statute,  and  hence,  were  demurrable, 
—•lb.  541. 

2.  Health  and  Accident. 

Insurance;  Forfeiture;  Warranty;  Waiver. — If  the  insurance  compa- 
ny had  knowledge  of  the  fact  which  authorized  a  forfeiture  of  the  policy, 
and  it  accepted  premiums  not  yet  earned,  such  forfeiture  is  waived. — U.  S. 
H.  &  A.  Ins.  Co.  V.  Goin,  584. 
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Same;  Authority  of  A^^ent. — Where  the  replication  alleged  a  waiver 
of  the  forfeiture  hy  the  acceptance  of  such  premium,  a  rejoinder  thereto 
which  sets  up  restriction  as  to  the  authority  of  the  agent  in  procuring  the 
policy,  but  not  a  limitation  upon  him  to  bind  the  company  by  acts  subse- 
quent to  the  issuance  of  the  policy,  is  insufficient. — lb.  584. 

Insurance;  Representation  by  Agent;  Breach  of  Warranty. — ^Where 
the  district  manager  received  the  premiums,  wrote  applications,  and  adjust- 
ed and  settled  the  losses,  knowledge  to  him  of  facts  amounting  to  a  breach 
of  warranty  is  imputable  to  the  company. — lb.  584. 

INTOXICATING  LIQUORS. 
1.  Transfer  of  License. 

Intoxicating  Liquors;  Licenses;  Transfer. — ^The  transfer  of  a  license 
for  the  sale  of  intoxicating  liquors  under  Acts  1911,  p.  260,  could  be  made 
only  with  the  approval  of  the  Excise  Commission,  and  by  a  compliance  with 
all  the  provisions  of  §§  14,  17  and  18  of  said  act. — Greil  Bros.  Co.  v.  McLain, 
136. 

Same. — The  purchase  of  a  license  for  the  sale  of  intoxicating  liquors  is 
valid  and  binding  where  authorized  by  the  Excise  Commission  if  the  trans- 
feree possesses  the  qualifications  prescribed  by  law  for  carrying  on  that 
business. — lb.  136. 

Same. — ^A  contract  for  the  purchase  of  a  license  for  the  sale  of  intoxi- 
cating liquors,  and  the  transfer  of  the  license  to  the  buyer  is  invalid  and  of 
no  binding  effect,  without  the  permission  of  the  Excise  Commission  under 
Acts  1911,  p.  260.— lb.  136. 

2.  Abatement. 

Intoxicating  Liquors;  Abatement;  Parties. — Under  §  20,  Acts  1915, 
§  14,  the  Attorney  General  may  appear  in  a  suit  instituted  by  a  citizen  to 
abate  a  liquor  nuisance  and  present  such  argument  and  make  such  motion  as 
the  interests  of  the  state  may,  in  his  judgment,  require,  since  the  proceed- 
ings are  in  the  name  of  the  state,  and  its  purposes  are  at  least  quasi  public, 
involving  the  administration  of  a  criminal  statute,  and  the  promotion  of  an 
established  public  policy. — State,  ex  rel.  Hamilton  v.  Scoville,  223. 

Same;  Suit  by  Citizen. — Under  said  statute  a  citizen  instituting  such  a 
suit,  if  a  bona  fide  relator,  is  clothed  with  full  authority  to  conduct  and  con- 
trol the  litigation  by  himself,  or  his  legal  representative,  as  he  may  deem 
best.— lb.  223. 

Same.— Under  §  37  of  said  act,  such  a  suit  may  be  maintained  only  for 
the  bona  fide  purpose  of  abating  a  liquor  nuisance,  and  a  suit  instituted  by 
an  employee  of  a  liquor  dealer  to  test  the  claims  of  the  dealer  that  the  sell- 
ing of  a  certain  drink  is  not  a  violation  of  the  law,  cannot  be  maintained, 
although  brought  after  the  refusal  of  the  Attorney  General  to  sue,  and  with- 
out concealment  of  purpose. — lb.  223. 

3.  Shipment  of. 

Intoxicating  Liquors;  Anti-Shipping  Law;  State  Shipping. — ^The  anti- 
shipping  law,  Acts  1915,  p.  39,  has  no  application  to  shipments  of  seized 
liquors,  under  legal  process,  and  the  transportation  of  same  in  response  to 
the  process  of  the  court;  that  is,  intrastate  shipments. — C.  of  Ga.  Ry.  Co.  v. 
Atty.  Gen.,  et  al.,  389. 

Same. — Under  such  law,  it  is  incumbent  upon  officials  having  posses- 
sion of  such  liquors  to  show  his  authority  under  legal  process,  as  by  present- 
ing a  written  order  from  the  proper  court,  and  not  by  a  mere  statement,  or 
his  writing  on  the  package,  in  order  to  put  a  carrier  in  default  for  not  receiv- 
ing it  for  shipment.-p-Ib.  389. 
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JOINT  TENANTS. 

Joint  Tenancy;  Conversion;  Co-Owner. — ^The  sale,  destruction  or  other 
disposition  by  one  co-owner  of  things  owned  jointly  or  in  common  is  a  con- 
version for  which  trover  may  be  maintained  by  the  other  co-owner. — How- 
ton  V.  Mathias,  457. 

Tenancy  in  Common;  Conversion;  Elements. — A  refusal  by  one  co- 
tenant  to  pay  to  another  his  part  of  the  proceeds  of  the  sale  of  the  joint 
property  was  a  conversion  of  the  proceeds  to  the  extent  of  the  co-owner's 
interest. — lb.  457. 

JUDGMENTS. 

See  Appeal  and  Error,  §  6. 

1.  Review  of. 

Judgment;  Review;  New  Trial. — The  denial  of  a  new  trial  may  be  re- 
viewed without  the  entry  of  a  formal  judgment. — Stokes  v.  Hinton,  230; 

2.  Nil  Dicit. 

Judgment;  Nil  Dicit;  Setting  Aside;  Discretion  of  Court. — Under  §§  7, 
12  and  23,  Acts  1907,  p.  562,  it  was  within  the  discretion  of  the  judge  of  the 
Mobile  Law  and  Equity  Court  to  set  aside  a  judgment  nil  dicit  on  motion, 
and  to  grant  a  new  trial  within  30  days  from  the  date  of  the  judgment,  and 
such  action  of  the  court  is  not  reviewable  on  appeal. — Wilkins  v.  Windham, 
510. 

3.  Record — Conflict. 

Judgment;  Record;  Conflict. — ^Where  the  record  shows  that  on  a  cer- 
tain date  the  complaint  was  amended  by  striking  the  name  of  the  party  de- 
fendant, and  by  adding  three  additional  counts,  and  that  on  the  same  day  de- 
fendant demurred  to  each  count  of  the  complaint  as  amended,  and  a  judg- 
ment entry  of  the  same  date  showing  the  amendment  of  the  complaint,  and 
the  overruling  of  defendant's  demurrer  to  each  count  of  the  complaint  as 
amended,  sufficiently  shows  that  the  demurrers  to  the  amended  complaint 
were  presented  to  and  passed  on  by  the  court,  notwithstanding  the  demurrer 
was  also  endorsed  as  flled  in  open  court  on  the  following  day;  especially  so, 
where  the  overruling  of  the  demurrer  to  that  count  was  the  first  error  as- 
signed by  defendant,  and  was  argued  by  plaintiff  in  his  original  brief  as  the 
only  error  presenting  any  serious  question. — L.  &  N.  R.  R.  Co.  v.  Abernathy, 
612. 

4.  Conclusiveness  and  Admissibility. 

Judgment;  Conclusiveness;  Collateral  Attack. — ^After  twenty  years  a 
judgment  in  a  suit  to  enforce  a  vendor's  lien  is  not  open  to  collateral  attack 
for  fraud  and  collusion  by  persons  claiming  under  the  alleged  actor  of  the 
fraud. — Perolio  v.  Doe,  ex  dem.  Woodward  Iron  Co.,  560. 

Judgment;  Admissibility* — A  record  and  proceeding  in  a  former  ac- 
tion involving  foreclosure  of  a  vendor's  lien  upon  the  land  involved  in  the 
ejectment  suit,  are  admissible  in  evidence  in  the  ejectment  suit. — lb.  560. 

JUDGES. 

Judges;  Selection;  Legislative  Control — ^The  term  and  the  manner  of 
selection  of  the  judges  of  the  county  law  and  equity  courts  are  matters  with- 
in the  control  of  the  legislature,  since  the  judges  are  officers  recog^nized  by, 
but  not  creations  of  the  Constitution. — Ex  parte  State,  ex  rel.  Atty.  Gen., 
570. 

Judges;  Term, — The  county  law  and  equity  courts  of  the  state  were 
abolished  by  Acts  1915,  p.  279,  with  the  provision  that  the  same  should  take 
effect  on  Monday  after  the  second  Tuesday  in  January,  1917,  and  the  fur- 
ther provision  that  the  judges  thereof  should  not  be  nominated  or  elected  in 
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the  primary  and  general  election  of  1916,  but  the  appropriation  bill,  Acts 
1916,  p.  936,  provided  compensation  for  the  judges  of  the  law  and  equity  up 
to  the  Monday  after  the  second  Tuesday  in  January,  1917.  Held,  that  the 
jud^e  of  the  Morgan  Law  and  Equity  Court,  although  his  six  year  term 
expired  in  November,  1916,  was  entitled  to  the  office,  and  the  exercise  of  hia 
functions  until  the  first  Monday  after  the  second  Tuesday  in  January,  1917. 
—lb.  570. 

JUDICIAL  NOTICE. 
See  Evidence,  §  4. 

LANDLORD  AND  TENANT. 

Landlord  and  Tenant;  Rent;  Lien. — ^Where  the  landlord  levied  upon  the 
crops  of  his  sub-tenant  without  first  exhausting  the  crops  of  the  chief  ten- 
ant, the  levy  may  be  vacated  on  motion  at  the  next  following  term  of  the 
court,  under  §  4744,  Code  1907.— Plunkett  v.  Dendy,  262. 

Same;  Property  of  Sub-tenant. — Although  the  attachment  for  rent 
names  only  the  tenant  in  chief,  yet  a  sub-tenant's  crop  may  also  be  levied 
upon  if  any  deficiency  exists  after  exhausting  the  crop  of  the  tenant  in  chief, 
—lb.  262. 

Same;  Burden  of  Proof. — To  establish  a  right  to  levy  upon  the  crops 
of  a  sub-tenant  for  unpaid  rent,  a  landlord  has  the  burden  of  showing  that 
the  crops  of  the  chief  tenant  were  insufficient  to  satisfy  his  claims. — lb.  262. 

Same;  Sub-Lease. — There  is  no  privity  of  contract  between  a  landlord 
and  a  sub-tenant. — lb.  262. 

Same;  Form;  Action. — An  attachment  for  rent  by  the  landlord  against 
his  tenant  in  chief  and  sub-tenants,  is  a  joint  action  ex  contractu. — lb.  262. 

Same;  Plea^ — ^The  allegation  that  the  chief  tenant  did  not  raise  a  crop 
sufficient  to  satisfy  the  demands  for  rent,  does  not  bring  the  case  within 
§  4744,  Code  1907,  authorizing  a  levy  upon  the  crops  of  a  sub-tenant  for  any 
deficiency  of  rent  after  the  crops  of  the  chief  tenant  had  been  exhausted. — 
lb.  262. 

Landlord  and  Tenant;  Refusal  to  Surrender;  Liability. — ^The  term, 
''expiration  of  his  term,"  as  used  in  §  4273,  Code  1907,  means  expiration  of 
the  term  of  the  lease,  and  does  not  apply  to  any  termination  for  default  in 
rent;  hence,  the  failure  of  the  lessee  to  pay  rent  to  the  successor  of  its  land- 
lord, and  the  refusal  to  surrender  possession  of  the  property  after  written 
demand  for  possession  within  the  term  of  the  lease,  did  not  render  the  lessee 
liable  for  the  double  rent  provided  by  the  statute. — Vizard  Invst.  Co.  v.  Mo- 
bile F.  &  0.  Co.,  625. 

LIENS. 

Lien;  Equity;  Enforcement. — Where  the  contract  of  the  parties  pro- 
vides no  method  of  enforcing  or  foreclosing  a  lien,  a  court  of  equity  in  the 
exercise  of  its  original  jurisdiction  may  protect  and  foreclose  such  lien. — 
Boyett  v.  Hahn,  439. 

Liens;  Enforcement;  Seizure. — A  lien-holder  cannot  rightfully  seize 
and  sell  the  property  subject  to  the  lien,  against  the  will  of  the  owner,  with- 
out due  process  of  law,  but  must  enforce  his  lien,  if  at  all,  under  §§  4734  and 
4747,  Code  1907.— Howton  v.  Mathias,  457. 

LIFE  ESTATE. 
See  Wills. 

Ufe  Estate;  Enlargement  by  Sale.— By  §  3423,  Code  1907,  a  purchaser 
from  a  life  tenant  who  held  under  the  will  the  vested  right  of  absolute  dispo- 
sition, took  a  fee. — Mims,  et  al.  v.  Davis,  88. 
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LIMITATION  OF  ACTIONS. 

Limitation  of  Action;  Pleading. — A  defense  of  the  statute  of  limita- 
tion, if  such  exists,  should  be  made  by  plea  and  not  by  demurrer  in  law 
courts.— Sudduth  v.  C.  of  Ga.  Ry.  Co.,  393. 

Limitation  of  Action;  Disability. — Under  §  4846,  Code  1907,  in  eject- 
ment by  heirs  against  one  claiming  by  adverse  possession,  the  heirs  must 
show,  in  order  to  suspend  the  running  of  such  adverse  possession  by  the  stat- 
ute, both  that  they  had  title  as  heirs  at  the  time  the  asserted  adverse  posses- 
sion began,  and  that  some  of  them  were  minors  at  the  time. — Street  v.  Shad- 
dix,  446. 

Same;  Burden  of  Proof. — The  burden  of  showing  that  one  is  within, 
and  therefore  entitled  to  the  benefit  of  the  exception  of  such  statute,  is  upon 
one  claiming  the  benefit. — lb.  446. 

Limitation  of  Action;  Vendor's  lien;  Laches. — A  bill  to  enforce  a 
vendor's  lien  on  land  filed  within  ten  years  after  the  purchase  money  note 
fell  due,  was  not  barred  by  the  limitation  of  ten  years,  nor  was  it  subject  to 
the  defense  of  laches. — Hobson  v.  Wilson,  649. 

MANDAMUS. 

See  Counties,  as  to  Special  Fund. 

Mandamus;  Discretionary  Orders;  Levy  of  Tax. — Mandamus  will  lie  to 
enforce  a  valid  contract  of  a  board  of  county  commissioners  to  redeem 
county  warrants  by  the  levy  of  a  special  tax. — Board  of  Revenue  v.  Farson 
Son  &  Co.,  376. 

Mandamus;  Legal  Remedy;  Payment  of  Claims. — Mandamus  does  not 
lie  to  compel  a  county  treasurer  to  pay  a  certain  class  of  claims,  even  though 
he  has  the  funds  in  hand,  and  ought  to  pay,  where  the  statutes  have  provided 
a  summary  and  adequate*  remedy  against  the  county  treasurer,  and  his 
bondsmen. — Farson  Son  &  Co.  v.  Bird,  384. 

Same;  Insufficient  Funds. — Mandamus  to  compel  a  county  treasurer  to 
pay  county  warrants  will  n'ot  issue  unless  he  has  funds  on  hand  liable  for 
their  payment,  and  which  he  ought  to  pay  thereon,  although  he  may  have 
wron^ully  paid  out  on  other  demands  funds  which  he  should  have  applied 
exclusively  to  the  claims  of  the  party  seeking  the  mandamus. — lb.  384. 

Same. — Mandamus  will  not  lie  to  compel  a  county  treasurer,  as  such, 
to  pay  out  of  his  individual  funds,  or  out  of  the  general  fnnd  of  the  county, 
a  claim  against  a  special  fund,  and  not  the  general  fund. — lb.  384. 

Same. — ^Where  the  county  governing  board  for  the  construction  of  a 
court  house  issued  warrants  maturing  in  annual  installments,  and  agreed  to 
levy  annually  for  their  payment,  a  special  tax  under  subdivision  A,  §  215, 
Constitution  1901,  and  under  statutes  in  aid  thereof,  and  later,  there  was  a 
change  in  the  governing  body  which,  instead  of  making  the  annual  special 
levy,  levied  a  special  tax  for  the  purpose  of  improving  public  roads,  manda- 
mus will  not  lie  against  the  county  treasurer  to  compel  him  to  pay  out  of  the 
county  money  which  was  collected  for  the  road  fund,  although  a  levy  could 
have  been  made  to  pay  the  warrant  held  by  petitioner. — lb.  384. 

Same;  Petition;  Conclusimi. — An  allegation  in  a  petition  for  manda- 
mus that  a  county  treasurer  had  breached  his  official  duty  in  failing  and 
refusing  to  pay  petitioners,  on  their  warrants,  the  funds  which  were  col- 
lected for  a  different  purpose,  not  alleging  facts  showing  breach  of  duty, 
was  a  pure  conclusion  of  the  pleader. — lb.  384. 

Mandamus;  Petitioners;  Joinder. — Where  the  proceeding  was  by 
parents  against  a  teacher  and  the  members  of  the  board  of  education,  to 
compel  respondent  to  admit  the  parents'  children  to  a  public  school  without 
the  payment  of  a  fee  of  $1  a  month  for  each  pupil,  the  state  having  an  inter- 
est in  the  education  of  the  children,  and  each  of  the  parents  having  alike 
special  and  peculiar  interests  in  having  the  regulation  exacting  the  fee  set 
aside  and  annulled,  there  was  no  tenable  objection  to  the  joinder  of  the 
parents  as  petitioners  for  mandamus. — Hughes  v.  Outlaw,  452. 
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MASTER  AND  SERVANT. 
1.  Injury  to  Servant. 

(a)  Complaint. 

Master  and  Servant;  Injury  to  Servant;  Complaint. — A  complaint  al- 
leging that  plaintiff's  injuries  were  caused  by  a  hammer  falling  and  striking: 
him  on  the  head,  and  that  the  injuries  proximately  resulted  by  reason  of  the 
negligent  failure  of  defendant  to  furnish  plaintiff  a  reasonably  safe  place  to 
work,  was  sufficient  in  allegation  of  negligence  as  a  common  law  action  by  a 
servant  against  the  master. — Ragland  Brick  Co.  v.  Bell,  14. 

Master  and  Servant;  Injury  to  Servant;  Complaint. — A  complaint  un- 
der the  common  law  alleging  that  the  injury  sustained  by  plaintiff  was  the 
proximate  result  of  the  act  of  a  fellow  servant  while  in  the  discharge  of  his 
duty  connected  with  his  employment,  which  he  was  incompetent  to  perform, 
and  which  incompetency  was  known  to  the  master,  was  sufficient  as  against 
the  demurrer  interposed.— Guiler  v.  U.  S.  C.  I.  P.  &  F.  Co.,  233. 

Same. — Under  the  provisions  of  §  5340,  Code  1907,  in  an  action  for 
perrsonal  injury  caused  by  a  fellow  servant,  a  defect  in  the  complaint  in  fail- 
mg  to  allege  that  plaintiff  was  rightfully  where  he  was  when  injured,  could 
not  be  taken  advantage  of  on  demurrer  which  did  not  point  out  the  defects, 
—lb.  233. 

Master  and  Servant;  Injury  to  Servant;  Complaint. — An  allegation 
that  complainant  was  a  mine  employee  of  defendant,  and  was  injured  while 
engaged  in  said  employment,  sufficiently  alleges  that  plaintiff  was  injured 
while  in  the  performance  of  his  duties. — Wadsworth  R.  A.  C.  Co.  v.  Scott, 
361. 

Master  and  Servant;  Injury  to  Servant;  Complaint. — ^In  an  action  by  a 
brakeman  for  injuries  sustained  while  unloading  a  barrel  of  oil,  a  complaint 
alleging  that  an  agent  of  the  railroad  company  while  in  the  performance  of 
his  duty,  negligently  pushed  the  barrel  upon  or  against  plaintiff,  sufficiently 
alleges  negligence. — W.  Ry.  of  Ala.  v.  Mays,  367, 

■  Master  and  Servant;  Injury  to  Servant;  Pleading  and  Proof. — Where 
the  action  was  for  wrongful  death  of  a  servant,  the  relation  of  master  and 
servant  between  defendant  and  deceased  is  a  material  averment,  and  must 
be  proven  to  entitle  plaintiff  to  recover. — Roger  v.  Roden  Coal  Co.,  473. 

(b)  Instructions. 

Same;  Instructions. — A  charge  relieving  defendant  from  liabi]ity  if 
the  superintendent  of  defendant  warned  plaintiff  away  from  the  smoke- 
stack, was  properly  refused,  where  it  appeared  that  the  superintendent 
warned  plaintiff  away  from  the  top  of  the  stack,  but  not  from  the  bottom, 
where  he  was  injured. — Ragland  Brick  Co.  v.  Bell,  14. 

Same;  Jury  Question;  Proximate  Cause. — If  a  servant  is  injured  by 
being  struck  by  an  object  falling,  he  being  at  the  time  in  the  discharge  of  his 
duty,  and  the  master  has  failed  to  take  proper  measures  to  protect  him, 
causal  connection  between  the  injury  and  the  failure  of  the  master  to  protect 
against  it,  is  ordinarily  a  question  for  the  jury. — lb.  14. 

Master  and  Servant;  Injury  to  Servant;  Jury  Question. — ^Where  the 
action  was  by  a  brakeman  for  injuries  suffered  in  unloading  a  heavy  barrel 
of  oil,  and  there  was  evidence  that  the  conductor  pushed  the  barrel  onto 
plaintiff  and  another,  who  were  ordered  to  unload  it,  the  question  of  negli- 
gence of  the  conductor  was  for  the  jury  under  the  count  alleging  that  he 
negligently  pushed  the  barrel,  as  well  as  a  count  alleging  that  he  permitted 
it  to  strike  plaintiff.— W.  Ry.  of  Ala.  v.  Mays,  367. 

(c)  Unsafe  Appliances. 

Master  and  Servant;  Injury  to  Servant;  Unsafe  Appliance. — The  evi- 
dence examined  and  held  sufficient  to  authorize  a  submission,  to  the  jury  of 
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the  question  of  defendant's  negli^^ence,  it  appearing  that  the  intestate,  a 
servant  of  defendant,  was  killed  by  the  overturning  of  a  heavy  crane  while 
engaged  in  operating  such  crane. — Sloss-S.  S.  <&  I.  Co.  v.  Scivally,  103. 

(d)  Safe  Place. 

Master  and  Servant;  Injury  to  Servant;  Safe  Place  to  Work. — The  fact 
that  rain  fell  on  the  roof  of  the  building  which  a  servant  was  about  to  repair, 
making  the  roof  slippery,  did  not  constitute  a  defect  in  the  roof  for  which  a 
master  would  be  liable  to  his  servant  injured  by  falling  thereon. — Roberts 
v.  Pell  City  Mfg.  Co.,  106. 

(e)  Warning  and  Instruction. 

Same;  Warning  and  Instructing. — Where  a  nineteen  year  old  em- 
ployee was  injured  by  falling  on  a  roof,  rendered  slippery  after  a  rain,  he 
being  engaged  at  the  time  in  carrying  hot  tar,  the  employer  was  not  negli- 
gent in  failing  to  instruct  or  warn  him,  or  under  any  duty  of  exercising  a 
^eater  degree  of  care  than  with  a  servant  of  full  age,  since  the  work  did  not 
mvolve  any  danger  not  open  to  a  person  of  ordinary  intelligence,  and  there 
was  no  evidence  that  plaintiff  was  not  possessed  of  the  ordinary  intelligence 
of  his  age;  it  being  presumed  that  one  of  plaintiff's  age,  not  shown  to  be  de- 
ficient is  able  to  apprehend  and  avoid  all  danger  that  may  be  discovered  by 
the  exercise  of  ordinary  care. — Roberts  v.  Pell  City  Mfg.  Co.,  106. 

Same. — The  master  is  not  under  duty  to  warn  or  instruct  a  servant  as 
to  risks  of  which  the  servant  has  full  knowledge  and  appreciation. — lb.  106. 

(f)  Contributory  Negligence. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negligence.^ — 

Under  the  evidence  in  this  case  it  is  a  question  for  the  jury  whether  plaintiff 
was  guilty  of  contributory  negligence,  it  being  claimed  that  he  had  been 
warned  of  the  danger  of  the  falling  of  the  rock  which  injured  him. — Wads- 
worth  R.  A.  Coal  Co.  V.  Scott,  361. 

Same. — ^A  charge  imputing  contributory  negligence  to  plaintiff  if  he 
failed  to  examine  the  rock  which  fell  upon  him  for  warning  marks  thereon, 
irrespective  of  whether  there  were  any  such  marks  upon  it,  was  properly 
refused.— lb.  361. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negligence. — ^In 
an  action  by  a  brakeman  for  injuries  received  while  unloading  a  barrel  the 
defendant  was  not  entitled  to  an  instruction  to  find  for  defendant,  if  the* 
jury  believe  from  the  evidence  that  plaintiff  undertook  to  unload  the  barrel 
when  he  knew  that  injury  would  probably  result  to  him  in  so  doing,  as  the 
charge  assumes  plaintiff's  knowledge  of  probable  injury. — W.  Ry.  of  Ala.  v. 
Mays,  367. 

Same. — ^Where  there  was  evidence  that  a  bystander  suggested  that 
more  help  was  needed  to  unload  the  barrel,  defendant  was  not  entitled  to  an 
instruction  to  find  for  defendant  if  they  believe  from  the  evidence  that  plain- 
tiff was  warned  before  undertaking  to  unload  the  barrel;  as  such  charge 
assumed,  as  a  matter  of  law,  that  the  warning  was  sufficient  notice  to  cause 
plaintiff  to  appreciate  the  danger,  no  matter  what  the  source  of  the  warning, 
—lb.  367. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negligence. — 
Where  the  action  was  under  subdivisions  2  and  5,  §  3910,  Code  1907,  and  the 
negligence  alleged  was  that  of  the  superintendent  or  person  in  charge  of  the 
car  upon  the  railway,  and  plaintiff's  own  negligence,  concurring  with  that 
alleged,  proximately  contributed  to  the  injuries  complained  of,  plaintiff  could 
not  recover  without  showing  wantonness  or  willful  injury. — L.  &  N.  R.  R. 
Co.  V.  Short,  400. 
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Same. — ^Where  a  railroad  employee  knew  it  was  dangerous  to  ride  on 
the  car  without  holding  on,  when  it  was  in  motion,  and  was  warned  to  hold 
on,  but  failed  to  do  so,  and  he  fell  off  when  the  car  was  stopped,  or  its  speed 
slackened  or  reduced  by  braking,  he  was  guilty  of  contributory  negligence 
barring  recovery. — lb.  400. 

(g)  Delegation  of  Duty. 

Same;  Fellow  Servant;  Delegation  of  Duty^ — A  mine  operator  is  not 
liable  for  failure  to  maintain  the  mine  in  a  substantially  safe  condition  when 
such  duty  has  been  delegated  to  a  fellow  servant  of  the  injured  employee, 
and  there  is  no  proof  that  such  fellow  servant  was  incompetent. — Wads- 
worth  R.  A.  C.  Co.  V.  Scott,  361. 

(h)  Relation. 

Same;  Existence  of  Relation. — Where  the  mine  superintendent  super- 
vised plaintiff's  work,  and  defendant  furnished  him  cars,  and  sprinkled  the 
mine,  the  evidence  sustains  recovery  based  upon  the  relationship  of  master 
and  servant,  notwithstanding  plaintiff  was  paid  for  his  work  by  the  ton  or 
yard  of  material  moved. — Wadsworth  R.  A.  C.  Co.  v.  Scott,  361. 

2.  Independent  Contractor. 

Master  and  Servant;  Injury  to  Third  Person;  Independent  Contractor. 

— Where  the  action  was  for  the  wrongful  death  of  one  not  employed,  caused 
by  blasting  on  or  near  a  public  highway,  a  plea  setting  up  that  the  work  was 
being  done  for  the  main  defendant  by  a  contractor  who  was  prudent  and 
skillful,  and  obligated  to  perform  the  same  in  a  workmanlike  manner,  was 
insufficient,  since  the  work  was  intrinsically  dangerous. — Carland  &  Co.  v. 
Burke,  435. 

Same;  Independent  Contract <Nr. — The  servant  of  an  independent  con- 
tractor is  not  the  servant  of  the  contractor's  employer,  and  may  not  recover 
of  such  employer  for  personal  injuries  resulting  from  the  negligence  of  the 
independent  contractor. — Koger  v.  Roden  Coal  Co.,  473. 

3.  Injury  to  Third  Persons. 

Master  and  Servant;  Injury  to  Third  Person;  Liability.*— A  master 
may  be  held  to  account  for  the  wrong  or  negligence  of  his  servant  resulting 
in  damages  to  another,  although  the  servant  violated  his  master's  express 
•instructions  in  doing  the  act  from  which  the  damages  proximately  resulted. 
— Burger  v.  Peerless  L.  &  M.  Co.,  470. 

Same;  Trespass  on  the  Case. — ^Where  defendant's  servant  in  entering 
plaintiff's  store  and  loading  lumber  upon  the  elevator,  had  no  intention  to 
forcibly  or  directly  injure  plaintiff's  property  rights,  and  if  wrongful  at  all, 
was  due  to  mistake,  and  negligence,  the  resulting  injury  to  plaintiff's  prop- 
erty was  redressable  only  by  an  action  of  trespass  on  the  case. — ^Ib.  470. 

Same;  Jury  Question. — The  evidence  examined  and  held  to  sustain  a 
judgment  for  defendant  in  this  case. — lb,  470. 

Same;  Judgment. — Where  there  is  evidence  on  which  the  court  miffht 
have  thought  it  could  rest  a  finding  that  defendant  had  established  its  j^ea 
of  agency  for  plaintiff,  and  contributory  negligence,  a  judgment  for  defend- 
ant was  proper. — lb.  470. 

Master  and  Servant;  Injury  to  Third  PerscMi;  Joining  Employee. — 
Where  the  action  was  against  a  railroad  company  and  its  employee,  a  count 
charging  that  plaintiff's  injuries  were  caused  by  the  willful  or  intentional 
conduct  of  the  employee,  while  acting  within  the  scope  of  his  authority, 
states  a  cause  of  action  in  trespass  against  the  employee,  and  in  case  against 
the  railroad.— L.  &  N.  R.  R.  Co.  v.  Abemathy,  512. 
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See  Taxation. 

Mines  and  Minerals;  Lease;  Construction. — ^The  lease  stated  and  con- 
strued and  held  to  create  merely  a  leasehold  interest  in  the  lessee,  which  was 
a  chattel  real,  and  did  not  convey  to  the  lessee  any  title  to  the  coal  in  situ. 
—State  V.  Roden  Coal  Co.,  407. 

MORTGAGES. 

See  Detinue;  Subrogation. 

1.  Foreclosure  and  Incidents. 

Mortgages;  Foreclosure;  Jurisdiction. — In  an  action  to  cancel  a  mort- 
gage and  enjoin  its  foreclosure,  the  jurisdiction  of  the  court  of  equity  is  not 
lost  by  a  subsequent  foreclosure  of  the  mortgage  by  a  sale  thereunder. — ^Fair 
V.  Cummings,  131. 

Same. — While  the  commencement  of  a  suit  to  cancel  a  mortgage  and 
enjoin  its  foreclosure  does  not  suspend  absolutely  the  foreclosure,  yet  such 
foreclosure  is  subject  to  the  equity  of  the  bill,  and  may  be  set  aside  if  com- 
plainant is  awarded  relief. — lb.  131. 

Mortgages;  Foreclosure;  Indispensable  Parties. — Where  the  mortga- 
gor seeks  to  restrain  the  foreclosure  of  a  chattel  mortgage,  assigned  as  col- 
lateral by  an  assignee  who  held  nominal  title,  having  purchased  with  money 
furnished  by  another  not  a  party  to  the  suit,  before  the  bill  of  intervention 
was  filed,  the  mortgagee  as  intervenor  was  not  entitled  to  the  relief  sought 
until  the  real  owner  was  made  a  party,  since  the  decree  against  such 
assignee  would  not  be  effectual. — Blake  v.  Anniston  C.  N.  Bank,  611. 

Mortgages;  Foreclosure;  Attorney's  Fee. — Where  a  mortgage  provid- 
ed for  attorney's  fee  only  in  case  of  foreclosure  under  the  power  of  sale,  it 
was  error  to  allow  such  fee  for  foreclosure  of  the  mortgage  by  answer  in  the 
nature  of  a  cross  bill  filed  to  a  bill  to  redeem  land  from  mortgage  foreclos- 
ure.—O'Neal  V.  Lovett,  628. 

2.  Special  Provisions,  etc. 

Mortgages;  Transfer  of  Property;   Liability  of  Purchaser. — One  who 

with  notice  purchases  from  a  purchase  money  mortgagor  part  of  the  mort- 
gaged property  in  payment  of  his  pre-existing  debt,  is  liable  for  the  value  of 
the  property  to  the  mortgagee;  such  transaction  not  being  authorized  by  a 
right  given  by  the  mortgage  to  the  mortgagor  to  swap  or  exchange  the 
mortgaged  property. — Bright  v.  Mack,  et  al.,  214. 

Same;  Special  Provision;  Validity. — ^A  provision  in  a  mortgage  per- 
mitting a  mortgagor  to  swap  or  exchange  property  mortgaged  for  other 
property,  the  property  taken  in  exchange  to  stand  in  place  of  the  property 
originally  mortgaged,  is  valid  between  the  parties. — lb.  214. 

Same. — A  provision  permitting  a  mortgagor  to  swap  or  exchange  the 
mortgaged  property  for  other  property  which  shall  stand  as  security  in  place 
of  the  property  exchanged  does  not  render  the  mortgage  void  as  to  pur- 
chasers of  the  property  who  are  not  bona  fide  purchasers. — lb.  214. 

Mortgages;  Construction;  Attorney's  Fee. — A  provision  in  a  mortgage 
that  if  it  became  necessary  to  employ  an  attorney  to  foreclose  it,  the  mort- 
gagor would  pay  such  reasonable  attorney's  fee,  and  costs  and  expenses,  as 
should  be  incurred  by  the  mortgagee,  did  not  secure  the  payment  of  a  fee 
for  unnecessary  services,  or  services  necessitated  by  the  sole  or  contributing 
wrong  of  the  mortgagee,  being  intended  as  an  indemnity  against  any  neces- 
sity for  employing  an  attorney  to  foreclose. — Compton  v.  Collins,  642. 

3.  Recordation, 
(a)  Name. 

Mortgages;  Record;  Mistake  in  Name. — A  mistake  in  the  middle  ini- 
tial of  a  mortgagor  in  a  properly  recorded  chattel  mortgage,  does  not,  under 
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the  statute,  impute  constructive  notice  to  a  subsequent  purchaser  or  mort- 
gagee.—Ozark  City  Bank  v.  P.  &  M.  Bank,  427. 

Name;  Record;  Jury  Question. — ^On  the  evidence  in  this  case  it  was  a 
question  for  the  jury  whether  the  true  initials  of  the  mortgagor  was  J.  A.  or 
J.  F.  Johnson.— lb.  427. 

4.  Capital  Stock  of  Corporations. 

Mortgages;  Capital  Stock. — A  transfer  and  assignment  by  a  borrower 
to  a  lender  as  trustee  of  all  the  borrower's  one-half  interest  in  a  corporation, 
as  security  for  a  loan  held  to  be  a  mortgage  on  the  borrower's  stock  or  in- 
terest in  the  corporation. — Boyett  v.  Hahn,  439. 

5.  Payment  of  Surety. 

Mortgages;  Statutes;  Contract.—- The  provisions  of  §§  5384-94,  Code 
1907,  covers  mortgages  as  well  as  notes,  bonds,  bills,  and  other  contracts  for 
the  payment  of  money,  in  fixing  and  defining  the  rights  and  liabilities  of 
joint  makers. — Anniston  Banking  Co.  v.  Green,  567. 

6.  Assignment  of. 

Mortgages;  Rights  of  Parties;  Assignees;  Proof  of  Assignment. — ^The 
assignment  of  a  motrgage  upon  personal  property  purporting  to  be  signed 
by  **A.  C.  S.  Co.,"  the  mortgagee,  by  "J.  W.  C,"  without  any  evidence  to 
show  whether  the  mortgagee  was  a  corporation  or  a  partnership,  and  with- 
out proof  of  authority  on  the  part  of  J.  W.  C.  to  assign  and  transfer  the 
mortgage,  is  insufficient  to  support  detinue  by  the  assignee  to  recover  the 
personal  property. — Columbus  Gro.  Co.  v.  Prince,  624. 

MOTOR  VEHICLES. 

Motor  Vehicles;  Injuries;  Complaint. — A  complaint  charging  that  the 
servants  of  complainant,  while  acting  within  the  line  and  scope  of  their 
authority,  caused  the  automobile  they  were  driving  to  run  into  plaintiff's 
buggy,  and  as  a  proximate  consequence  thereof,  plaintiff  was  thrown  from 
the  buggy  and  injured,  sufficiently  shows  the  causal  connection  between  the 
negligent  act,  and  the  injuries  suffered.— Carter,  et  al.,  v.  Shugarman,  577. 

MUNICIPAL  CORPORATIONS. 
See  Constitutional  Law,  §  1. 
1.  Officers. 

(a)  Impeachment,  etc. 

Municipal  Corporation;  Officers;  Impeachment  and  Removal. — ^The 
provisions  of  Acts  1915,  p.  770,  are  not  violative  of  §  175,  Constitution  1901, 
since  the  act  abolishes  and  does  not  remove  or  suspend  the  officers  not  re- 
tained, and  as  to  the  officers  retained,  whose  offices  were  created  or  abol- 
ished by  the  commission,  there  being  no  fixed  statutory  office  or  term»  they 
were  not  officers  protected  by  the  Constitution. — State,  ex  rel.  Terry  v. 
Lanier,  1. 

(b)  Recall. 

Municipal  Corporation;  Officers;  Recall.— Section  14,  Acts  1911,  p. 
345,  is  void  as  violative  of  §  175,  Constitution  1901,  since  the  act  fixes  the 
term  of  office  at  three  years,  and  the  additional  phrase  ''until  his  successor 
is  elected  and  qualified"  does  not  have  the  effect  to  make  the  term  indefinite 
or  uncertain,  nor  does  §  14  operate  upon  the  term  to  cut  it  down  to  an  in- 
definite or  unfixed  term,  but  operates  only  upon  the  individual  commission. — 
Williams  v.  State,  ex  el.  Schwarz,  40. 
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2.  Incorporation. 

Municipal  Corporations;  Incorporations;  Plat. — Under  §  1053,  Code 
1907,  the  attaching:  of  an  accurate  map  or  plat  to  the  petition  for  incorpora- 
tion is  jurisdictional. — Foshee  v.  Kay,  157. 

Same. — Under  said  section  a  plat  setting  up  sections,  township,  range 
and  county,,  and  other  marks,  calls  and  objects  which  would  enable  identifica- 
tion of  the  territory,  if  township  and  range  had  not  been  given,  is  not  fatally 
defective  because  of  a  description  on  the  margin,  placing  the  territory  to  be 
incorporated  in  the  wrong  township. — lb.  157.  * 

Same. — Such  section  does  not  require  the  plat  to  be  so  accurate  as  not 
to  premit  of  immaterial  errors,  but  substantial  compliance  was  sufficient  if 
the  territory  may  thereby  be  located  with  reasonable  certainty. — lb.  157. 

Municipal  Corporation;  Incorporation;  Petition. — Under  §  1053,  Code 
1907,  the  fact  that  the  order  of  the  probate  judge,  which  recited  that  cer- 
tain things  satisfactorily  appeared,  failed  to  recite  that  proof  of  qualifica- 
tion of  voters  was  made,  or  how  it  was  made,  was  not  fatal  to  the  incorpora- 
tion.—lb.  157. 

Municipal  Corporations;  Incorporations;  Orders;  Conclusiveness. — 
Under  §  1058,  Code  1907,  the  finding  of  the  judge  of  probate  that  an  election 
for  an  incorporation  was  regular  and  valid,  is  conclusive  as  against  an  attack 
upon  its  regularity. — lb.  157. 

3.  Public  Ways. 

Municipal  Corporations;  Public  Ways;  Electric  Street  Lights;  Stat- 
utes.— A  municipality  is  not  liable  for  death  from  defective  insulated  electric 
street  lights  operated  by  it,  as  being  a  defect  within  the  provisions  of  §  1273, 
Code  1907,  since  such  provisions  relate  only  to  defects  or  conditions  created 
by  third  persons  not  in  the  employment  of  the  city. — Bloom  v.  City  of  Cull- 
man, 490. 

4.  Street  Improvement. 

Municipal  Corporation;  Street  Improvement;  Damages;  Complaint. — 

Where  the  action  was  against  the  city  by  the  property  owner  to  recover 
damages  for  injury  to  his  property  conse<}uent  upon  the  improvement  of  the 
street,  a  complaint  setting  forth  complamant's  ownership  in  the  property 
and  the  damages  thereto,  but  containing  no  allegation  that  the  injury  was 
done,  caused  or  allowed  by  defendant  corporation  in  its  corporate  capacity, 
or  by  any  officer,  agent  or  servant  for  whose  acts  the  defendant  is  responsi- 
ble, stated  no  cause  of  action. — City  of  Dothan  v.  Hoseman,  499. 

Same. — ^Where  a  count  evidently  intended  to  state  a  cause  of  action  in 
trespass  quare  clausum  fregit,  but  failed  to  allege  in  what  the  trespass  con- 
sisted, whether  in  merely  going  upon  or  across  the  land  without  right  or 
license,  or  in  taking  timbers,  stone,  earth,  or  other  materials  therefrom,  and 
showed  no  injury  or  damage  whatever  either  to  the  person  or  the  freehold, 
such  count  was  defective. — lb.  499. 

Same;  Special  Actual  Damages;  Evidence. — ^Where  no  special  actual 
damage  was  claimed,  evidence  thereof  was  not  admissible. — lb.  499. 

5.  Defective  Streets. 

Municipal  Corporation;  Injuries  to  Pedestrians;  Parties;  Joinder. — 

Under  §  1274,  Code  1907,  the  objection  that  plaintiff  failed  to  join  in  the  suit 
a  person  claimed  to  be  jointly  liable  with  the  city  is  properly  presented  by 
motion  from  defendant  at  the  conclusion  of  the  case,  and  after  proof  con- 
necting such  third  party  with  the  cause  of  the  action,  that  plaintiff  be  non 
suited  for  failure  to  join  such  party. — City  of  B'ham  y.  Muller,  554. 

Municipal  Corporation;  Defective  Street;  Notice;  Jury  Question. — 
Under  the  evidence  in  this  case  it  was  a  question  for  the  jury  as  to  whether 
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the  municipality  had  constructive  notice  of  a  hole  in  a  bridge  dangerous  to 
pedestrians,  the  evidence  showing  that  the  hole  had  been  allowed  to  remain 
in  the  bridge  for  two  days. — lb.  554. 

Same. — Under  §  1273,  Code  1907,  notice  to  the  street  commissioners 
charged  with  the  duty  of  looking  after  the  city  streets,  is  notice  to  the  mu- 
nicipality, and  a  sufficient  compliance  with  the  statute. — lb.  554. 

6.  Violating  Ordinances. 

Municipal  Corporation;  Violating  Ordinance;    Affidavit;    Waiver. — 

Although  the  original  affidavit  on  which  defendant  was  tried  and  convicted 
in  the  recorder's  court  charged  no  offense  within  the  penalty  of  the  ordi- 
nance alleged  to  have  been  violated,  if  defendant  made  no  objection  to  the 
affidavit  in  the  recorder's  court  he  could  not  take  advantage  of  its  deficiency 
on  the  trial  de  novo  in  the  circuit  court. — Worthington  v.  City  of  Jasper, 
589. 

Same;  Sufficiency;  Demurrer. — Where  the  statement  in  the  circuit 
court  on  the  trial  on  appeal  from  the  recorder's  court  became  the  source  of 
the  charge  on  which  defendant  was  to  be  tried,  he  had  a  right  to  question  its 
sufficiency  either  by  motion  or  by  demurrer. — lb.  589. 

Same. — Under  the  ordinance  alleged  to  have  been  violated  on  appeal 
from  a  conviction  in  the  recorder's  court,  a  statement  in  the  circuit  court 
charp:ing  that  defendant  violated  the  ordinance  in  respect  to  premises  owned 
by  him,  "or  under  his  control,"  was  demurrable,  since  one  may  be  in  control 
of  a  building,  and  yet  be  neither  the  tenant  nor  the  owner. — lb.  589. 

Same. — In  such  a  trial  it  was  not  necessary  to  allege  and  prove  that 
the  sewer  was  ready  for  use,  since  if  it  were  not  ready  for  use,  the  notice  of 
the  mayor  to  define  the  sixty  days  after  which  a  violation  of  the  ordinance 
might  be  committed,  would  be  deprived  of  its  quality  to  make  the  violation 
of  the  ordinance  an  offense. — lb.  589. 

7.  Ordinances  and  Incidents. 

Municipal  Corporation;  Health  Ordinance;  Validity. — A  municipal 
ordinance  forbidding  any  child  to  enter  a  public  school  of  the  municipality, 
who  has  not  been  vaccinated,  was  valid  under  the  express  authority  of 
§  1289,  Code  1907,  notwithstanding  the  provision  of  §  1755,  Code  1907,  since 
the  privileges  assured  by  the  latter  statute  were  subject  to  reasonable  reg- 
ulations.— Herbert  v.  Board  of  Education,  617. 

Same;  Implied  Repeal. — The  provisions  of  §  1289,  Code  1907,  are  not 
modified  or  impliedly  repealed  as  to  the  city  of  Demopolis  by  Local  Acts 
1915,  p.  71.— lb.  617. 

Same;  Reasonablenes.s. — A  municipal  ordinance  forbidding  any  child 
to  enter  the  public  school  of  the  municipality  who  had  not  been  vaccinated  is 
a  reasonable  exercise  of  the  power  conferred  upon  municipalities  by  §  1289, 
Code  1907,  notwithstanding  its  effect  is  alone  visited  upon  children  eligible 
to  attend  the  public  schools,  such  classification  being  justified,  and  the  whole 
matter  committed  by  statute  to  the  reasonable  discretion  of  the  municipal 
authorities. — lb.  617. 

NEGLIGENCE. 

Subsequent,  see  Railroads,  §  2. 

See  generally,  Carriers;  Railroads;  Master  and  Servant. 

1.  Contributory. 

Negligence;  Contributory;  Age  of  Plaintiff. — Where  the  action  was  by 
a  minor  for  personal  injuries,  and  the  plea  was  contributory  negligence,  the 
question  whether  or  not  plaintiff  was  under  or  over  fourteen  years  of  age 
was  for  the  jury,  the  evidence  being  conflicting. — C.  of  Ga.  Ry.  Co.  v.  Cham- 
bers, 93. 
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Negligence;  Contributory;  Federal  Employer's  Liability  Act. — Under 
the  Federal  Employer's  Liability  Act,  the  contributory  negligence  of  the 
injured  employee  does  not  bar  recovery  as  the  act  requires  only  that  the 
damages  shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employee. — W.  Ry.  of  Ala.  v.  Mays,  367. 

2.  Pleading. 

Negligence;  Pleading. — Where  the  complaint  alleged  that  when  plain- 
tiff was  injured  by  a  falling  cross  tie,  plaintiff  was  walking  near  a  coal  tipple 
of  defendant,  and  was  traveling  a  road  used  by  the  public  over  and  along 
which  people  passed  and  drove  teams,  and  the  public  generally  traveled,  it 
did  not  show  that  plaintiff  was  a  trespasser  at  t3ie  time  he  was  injured,  and 
hence,  was  not  demurrable  as  such. — Barney  Coal  Co.  v.  Hyche,  228. 

Negligence;  Instruction. — Charges  which  restrict  the  right  of  recovery 
for  personal  injuries  to  the  negligence  of  the  motorman,  are  improper  where 
general  negligence  of  operation  is  charged. — Mtg.  L.  &  T.  Co  v.  Harris,  358. 

Negligence;  Pleading;  General  Terms. — Negligence  may  be  averred  in 
very  general  terms,  and  the  quo  modo  of  the  negligence  need  not  be  defined. 
W.  Ry.  of  Ala.  v.  Mays,  367. 

3.  Generally. 

Negligence;  Jury  Question;  Conjecture. — The  mere  possibility  that  the 
negligence  of  defendant  caused  the  injury,  without  evidence  thereof,  is  not 
sufficient  to  carry  the  case  to  the  jury,  or  to  support  a  verdict. — Koger  v. 
Roden  Coal  Co.,  473. 

Same. — ^Where  the  evidence  is  equally  consistent  with  the  existence  or 
non  existence  of  negligence,  it  is  not  proper  for  the  court  to  submit  the 
question  of  negligence  to  the  jury,  since  the  party  who  affirms  negligence 
has  failed  to  establish  it. — lb.  473. 

Same;  Burden  of  Proof. — Where  the  action  is  for  death  caused  by  neg- 
ligence, the  burden  is  on  plaintiff  to  show  the  causal  connection  between  the 
negligence  of  the  defendant  and  the  injury. — lb.  473. 

4.  Res  Ipsa  Loquitur. 

Negligence;  Res  Ipsa  Ix>quitur. — Contractual  relationship  between  the 
parties  is  not  essential  to  the  application  of  the  rule  of  res  ipsa  loquitur. — 
Bloom  V.  City  of  Cullman,  490. 

NEW  TRIAL. 

New  Trial;  Excessive  Damages. — Under  Acts  1915,  p.  610,  and  §  2846, 
as  amended  by  Acts  1911,  p.  198,  and  Acts  1915,  p.  722,  the  appellate  court 
cannot  reverse  a  cause  for  excessive  damages,  or  reduce  the  same  in  the  ab- 
sence of  a  motion  to  that  effect  in  the  lower  court. — C.  of  Ga.  Ry.  Co.  v. 
Chambers,  93. 

New  Trial;  Insufficient  Evidence. — ^The  action  of  the  court  in  refusing 
to  grant  a  new  trial  because  of  insufficiency  of  the  evidence  to  support  the 
verdict  will  not  be  reviewed  where  there  was  a  conflict  in  the  evidence. — 
Sloss-S.  S.  &  I.  Co.  V.  Scivally,  l()3. 

New  Trial;  Review. — To  review  the  denial  of  a  new  trial,  the  court's 
•ruling  must  be  incorporated  in  the  bill  of  exception,  together  with  the  excep- 
tions taken  to  the  ruling. — Stokes  v.  Hinton,  230. 

Same;  Record. — In  order  to  review  the  denial  of  a  new  trial  the  orig- 
inal judgment  must  be  made  a  part  of  the  record  proper. — lb.  230. 

Same;  Granting. — Where  a  new  trial  is  granted,  the  judgment  entered 
upon  the  record  granting  it  must  be  shown  by  the  record,  in  order  to  review 
it,  and  the  exception  taken  to  the  court's  ruling  must  be  incorporated  in  the 
bill  of  exceptions,  as  must  the  motion  for  the  new  trial. — lb.  230. 
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New  Trial;  Grounds;  Interrogatories. — ^The  refusal  to  require  a  defen- 
dant to  answer  an  interrogatory  requiring  defendant  to  give  the  names  and 
addresses  of  the  witnesses  to  an  accident,  was  not  ground  for  a  new  trial. — 
Montgomery  L.  &  T.  Co.  v.  Harris,  358. 

New  Trial;  Review. — The  refusal  of  the  trial  court  to  set  aside  a  ver- 
dict as  being  contrary  to  the  evidence  will  not  be  disturbed  unless  after  al- 
lowing all  reasonable  presumptions  as  to  the  correctness  of  the  refusal,  the 
preponderance  of  the  evidence  against  the  verdict  is  so  decided  as  to  con- 
vince the  court  that  it  is  wrong  and  unjust. — Howton  v.  Mathias,  457. 

NON.  EST  FACTUM. 
See  Pleadings,  §  2. 
PARENT  AND  CHILD. 

Parent  and  Child;  Dominence;  Presumption;  Burden  of  Proof. — ^Al- 
though the  relationship  of  parent  and  child  is  per  se  confidential,  yet  the 
prima  facie  presumption  is  that  the  parent  is  the  dominant  party,  and  free 
from  undue  influence,  and  in  cases  where  transactions  between  parent  and 
child  are  in  question  the  burden  is  on  complainant  to  show  that  the  prima 
facie  dominence  of  the  parent  has  been  displaced  and  the  parent  is  subserv- 
ient to  the  child. — Betz  v.  Lovell,  239. 

PARTIES. 

Parties;  Striking  Out;  Amendment.— Under  §  5367,  Code  1907  defen- 
dants improperly  joined  may  be  stricken  out  without  discontinuing  the  ac- 
tion, irrespective  of  whether  the  misjoinder  appears  upon  the  record,  or 
upon  the  evidence, — Plunkett  v.  Dendy,  262. 

Same. — Where  the  landlord's  action  f6r  rent  begun  by  attachment  im- 
properly joined  the  sub-tenant  with  the  tenant  in  chief,  it  may  be  amended 
by  striking  out  the  sub-tenants  without  working  a  discontinuance  of  the 
action  as  to  the  chief  tenant. — lb.  262. 

Parties;  Infants;  Amendment. — ^Where  plaintiff  was  named  in  the 
summons  as  ''Mrs.  Houston  Smith,  pro  ami,  Joe  Smith,"  the  suit  being  by 
an  infant,  and  in  the  complaint  as  ''Joe  Smith,"  it  was  proper  to  amend  by 
adding  or  striking  out  the  name  of  the  nominal  plaintiff,  in  view  of  the  pro- 
visions of  §  2490,  Code  1907.— Smith  v.  Yearwood,  680. 

Same;  Time. — Where  the  infant  plaintiff  had  become  of  age  since  the 
institution  of  the  suit,  but  before  the  trial,  an  amendment  to  the  complaint 
by  striking  out  the  name  of  the  next  friend,  submitted  just  previous  to  the 
case  going  to  the  jury  was  not  too  late,  and  should  have  been  granted. — lb. 
680. 

PARTITION. 

Partition;  Parties;  Non  Joinder;  Adverse  Use. — In  an  action  for  a  sale 
of  land  for  division  among  tenants  in  common,  the  husband  of  one  of  the 
defendants  who  was  in  the  exclusive  adverse  possession  of  the  land,  claiming 
it  as  his  own,  and  not  one  of  the  alleged  tenants  in  common,  was  not  a  proper 
party  to  the  proceedings,  since  the  proceedings  could  have  no  effect  upon  his 
claim  or  title. — Cross  v.  Watson,  171. 

Same;  Jurisdiction. — In  such  an  action  the  adverse  claim  by  the  hus- 
band of  a  defendant,  coupled  with  possession,  did  not  oust  the  jurisdiction  of 
the  probate  court  to  make  a  decree  of  sale  for  division  among  those  who, 
apart  from  any  question  as  to  the  claim  of  the  husband  of  one  of  defendants, 
were  the  admitted  owners  of  the  property  in  undivided  moieties. — lb.  171. 

PARTNERSHIP. 

Partnership;  Purchase  of  Interest;  Condition  Precedent. — The  general 
rule  is  that  terms  in  an  agreement  for  the  purchase  of  a  share  in  a  partner- 
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ship  business  will  not  be  treated  as  conditions  precedent  to  the  acquisition  by 
the  purchaser  of  an  Interest,  unless  expressly  so  stated,  or  unless  they  are 
of  a  nature  to  raise  the  presumption  that  they  are  such. — Reeves,  et  al.  v.. 
Jordan,  64. 

Same;  Waiver. — Where,  while  acting*  for  partners,  complainant  ac- 
quired the  interest  of  other  partners  for  his  immediate  principal,  took  charge 
of  the  business  and  managed  it  successfully  under  an  agreement  that  he 
should  buy  a  third  interest  for  $2,000,  by  givmg  a  note  for  that  amount,  the 
execution  of  the  papers  being  merely  delayed  from  time  to  time,  but  not 
treated  as  of  serious  moment  by  any  of  the  parties,  no  demand  being  made 
on  the  complainant  to  execute  the  papers,  but  the  others  treating  him  as  a 
partner,  and  encouraging  him  to  regard  himself  as  such,  the  stipulations  of 
the  contract  touching  the  execution  of  the  note,  etc.,  were  waived,  as  condi- 
tions precedent  to  the  acquisition  of  an  interest  on  the  part  of  complainant, 
who  acquired  an  interest  in  the  business,  because  of  the  dealings  with  the 
other  partners. — lb.  64. 

Evidence;  Opinion;  Partnership. — In  a  bill  to  establish  complainant'^ 
interest  in  the  partnership,  the  court  will  consider  only  the  legal  evidence, 
not  taking  into  account  the  opinion  of  witnesses  who  testified  only  to  their 
general  understanding  or  opinion  concerning  the  partnership. — lb.  64. 

Same;  Parol;  extract  of  Sale. — In  construing  the  contract  between 
complainant  and  respondent,  the  bill  being  to  establish  complainant's  inter- 
est m  the  partnership,  the  court  will  treat  as  competent  evidence  going  to 
show  the  circumstances  surrounding  the  parties  at  the  time,  and  on  the 
occasion  giving  rise  to  the  transaction,  and  will  consider  the  object  to  be 
accomplished  by  the  agreement. — lb.  64. 

Partnership;  Action;  Burden  of  Proof. — Under  §  3969,  Code  1907,  one 
who  sues  a  partnership  need  not  prove  the  existence  of  a  partnership  unless 
its  existence  is  denied  by  sworn  plea. — Guin  v.  Grasselli  Chem.  Co.,  117. 

Same;  Evidence. — Declaration  of  one  person  as  to  the  existence  of  a 
partnership  between  himself  and  another  person,  is  not  admissible  against 
such  other  person  to  prove  the  partnership,  unless  made  in  the  presence  of 
the  other  person,  or  comes  within  the  exception  to  exclusion  of  hearsay  evi- 
dence.— lb.  117. 

Same. — The  statement  of  one  person  as  to  the  existence  of  a  partner- 
ship with  defendant  will  not  be  held  to  have  been  erroneously  admitted, 
where  the  witness  testifying  to  such  statement,  also  testified  tiiat  he  was 
referred  to  defendant  and  had  a  conversation  with  him  at  the  time  as  to  the 
transaction. — lb.  117. 

Same;  General  Repute. — The  existence  of  a  partnership  cannot  be 
proved  by  general  repute;  but  if  there  is  other  evidence  tending  to  show  the 
partnership,  general  notoriety  is  competent  to  charge* one  of  the  community 
with  knowledge  of  it — lb.  117. 

Same. — Where  a  retired  partner  knew  of  a  rumor  that  he  was  still  in 
the  firm,  evidence  of  general  repute  was  competent  as  tending  to  show  that 
he  permitted  himself  to  be  held  out  as  one  of  the  firm. — lb.  117. 

Same;  Burden  of  Proof. — Where  a  person  sued  as  a  member  of  a  part- 
nership, denied  membership  by  a  properly  verified  plea,  the  burden  was  on 
the  one  suing  to  prove  membership. — lb.  117. 

Same. — If  one  sued  as  a  member  of  a  partnership,  denies  membership 
and  proves  that  he  was  not  a  member,  the  burden  was  on  plaintiff  to  show 
that  ne  held  himself  out  as  a  member,  or  permitted  himself  to  be  held  out  as 
such.— lb.  117. 

Same;  Continuance;  Presumption. — Where  a  partnership  has  been 
proved  to  exist,  its  existence  will  be  presumed  to  continue  until  dissolution  is 
proven. — lb.  117. 
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Partnership;  Pleading. — ^Where  one  is  sued  on  a  note  as  a  member  of  a 
partnership  maker,  and  merely  denies  that  he  was  a  member,  and  alleges 
that  at  the  time  of  the  transaction  the  holder  of  the  note  had  legal  notice 
that  he  was  not,  his  plea  was  demurrable,  since  it  did  not  specifically  deny 
that  he  was  a  member  when  the  note  was  given. — lb.  117. 

PAYMENT. 

Payment;  Evidence;  Financial  CiHidition. — ^Where  the  question  was 
whether  or  not  the  claim  in  suit  had  been  paid,  letters  showing  the  financial 
condition  of  defendant  when  they  were  written,  were  relevant. — ^Pollak  v. 
Winter,  173. 

Payment;  Application;  Interest. — Where  the  mortgage  secured  both 
interest  bearing  and  non  interest  bearing  items  of  the  account,  and  a  non 
interest  bearing  store  account  for  the  year  1904,  had  no  other  security,  the 
proceeds  of  crops  turned  over  by  the  mortgagor  in  1904,  were  properly  ap- 
plied pro  rata  between  the  interest  and  non  interest  bearing  sides  of  the 
account;  the  rule  that  if  neither  the  debtor  nor  the  creditor  expresses  any 
election  as  to  the  application  of  payment  when  made,  the  presumption  is 
that  they  are  applied  most  beneficially  to  the  creditor,  not  applying. — 
Compton  V.  Collins,  642. 

Same;  Crop  Mortgage. — ^Where  it  appeared  that  for  the  store  accounts 
of  two  certain  years  the  respondents  had  the  security  of  crop  mortgages  in 
addition  to  the  security  of  the  land  mortgage,  the  crop  payments  for  those 
years  were  properly  applied  to  the  debts  secured  by  the  crop  mortgages 
upon  the  principle  Uiat  the  proceeds  of  mortgaged  property  must  be  applied 
to  the  debts  secured,  in  the  absence  of  a  different  agreement. — lb.  642^ 

Same;  Order  of  Maturity. — Where  the  mortgage  upon  land  secured 
both  interest  and  non  interest  bearing  items  of  the  mortgagee's  account 
against  the  mortgagor,  the  amount  realized  from  the  sale  of  the  land  should 
be  appropriated  to  the  payment  of  the  oldest  items. — lb.  642. 

PLEADINGS. 

1.  Conclusion. 

Pleading;  Conclusion;  Doing  Business. — An  allegation  that  plaintiff,  a 
foreign  corporation,  was  doing  business  within  the  state,  is  the  mere  conclu- 
sion of  the  pleader.— Hurst  v.  Fitz  W.  W.  Co.,  10. 

2.  Non  Est  Factum. 

Pleading;  Non  Est  Factum. — A  plea  setting  up  that  the  notes  sued  on 
were  not  executed  by  defendant,  or  by  anyone  authorized  to  bind  him  in  the 
premises,  being  in  Code  form  and  properly  verified,  is  good  as  a  plea  of  non 
est  factum. — Guin  v.  Grasselli  Chem.  Co.,  117. 

3.  Construction  on  Demurrer. 

Pleading;  Construction;  Demurrer. — On  demurrer  a  pleading  will  be 
construed  most  strongly  against  the  pleader. — Guin  v.  Grasselli  Chem.  Co., 
117. 

4.  Demurrable. 

Pleading;  Demurrer. — ^A  pleading  is  not  rendered  demurrable  because 
it  contains  unnecessary  or  improper  matter. — Bamett  v.  Freeman,  142. 

Pleading;  Demurrer;  Requisites. — ^The  failure  of  the  complaint  to  al- 
lege that  plaintiff  was  injured  while  performing  his  duty  is  not  raised  by 
demurrer  asserting  that  it  does  not  appear  that  defendant  violated  any  duty 
owed  to  plaintiff  (§  5340,  Code  1907).— Wadsworth  R.  A.  C.  Co.  v.  Scott,  361. 

Pleading;  Demurrer;  Grounds. — Under  §  6340,  Code  1907,  demurrers 
to  a  complaint  on  the  ground  that  it  is  vague,  indefinite  and  uncertain,  that 
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it  fails  to  state  a  cause  of  action,  and  that  its  averments  are  mere  conclu- 
sions of  the  pleader,  are  general  in  their  statements,  and  properly  overruled. 
— U.  S.  H.  &  A.  Ins.  Co.  v.  Coin,  584. 

Pleading;  Demurrer. — Where  the  demurrer  was  not  grounded  on  the 
insufficiency  of  the  complaint  to  charge  intentional  wrong,  and  the  com- 
plaint charged  at  least  simple  negligence,  it  was  proper  to  overrule  the 
demurrer. — W.  Ry.  of  Ala.  v.  Turrentine,  603. 

Pleading;  Demurrers;  Ground. — Where  the  action  was  on  the  bond  of 
an  agent  for  the  faithful  performance  of  his  agency,  an  averment  of  a  pro- 
vision of  the  contract  of  employment  as  one  of  the  conditions  of  the  bond, 
the  bond  and  the  contract  being  exhibited  with  the  count,  is  not  ground  for 
demurrer.— Ala.  F.  &  I.  Co.  v.  Ala.  F.  &  C.  Co.,  669. 

5.  Motion  to  Strike. 

Same;  Motion  to  Strike. — ^The  proper  remedy  for  redundancy  in  plead- 
ing is  by  motion  to  strike  unnecessary  or  improper  matters. — Barnett  v. 
Freeman,  142. 

6.  Amendment. 

Pleading;  Amendment;  Demurrer^ — ^Where  additional  counts  were 
added  to  a  complaint,  and  demurrers  to  the  original  complaint  were  not 
thereafterwards  refiled,  the  demurrers  went  only  to  the  original  complaint, 
and  not  to  the  amended  complaint. — ^Wadsworth  R.  A.  C.  Co.  v.  Scott,  361. 

7.  Test  of  Sufficiency. 

Pleading;  Sufficiency;  Test. — Where  pleas  are  insufficient  and  not 
merely  frivolous,  the  defect  should  be  pointed  out  by  demurrer  rather  than 
by  motion  to  strike. — Sherrod  v.  The  State,  286. 

8.  Duplicity. 

Pleading;  Duplicity;  Joinder  of  Causes. — Although  an  action  in  tres- 
pass and  in  case  may  be  joined  in  one  complaint  in  separate  and  distinct 
counts,  they  cannot  be  combined  and  stated  in  one  count,  as  attempted  in 
counts  1  and  2  herein. — Sudduth  v.  C.  of  Ga,  Ry.  Co.,  393. 

9.  Joinder. 

Pleading;  Joinder. — An  action  in  trespass  against  an  employee  for 
willful  injury,  and  in  case  against  his  employer  as  such,  cannot  be  joined  in 
the  same  count. — L.  &  N.  R.  R.  Co.  v.  Abernathy,  512. 

Pleading;  Joint  Acts. — A  plea  alleging  that  defendant  did  not  jointly 
commit  the  acts  complained  of,  is  an  allegation  of  fact,  and  not  a  mere  con- 
clusion of  law. — Carter  v.  Shugarman,  577. 

10.  Variance. 

Pleading;  Variance;  Directing  Verdict. — Where  the  complaint  alleged 
the  negligence  to  be  that  of  defendant's  servant,  and  the  proof  showed  the 
negligence  to  be  that  of  one  of  defendants,  the  variance  did  not  entitle  de- 
fendants to  a  directed  verdict  where  that  objection  was  not  properly 
brought  to  the  attention  of  the  trial  court  by  an  objection  to  the  evidence. 
— Carter  v.  Shugarman,  577. 

Same. — Under  Circuit  Court  Rule  34,  the  trial  court  will  not  be  put  in 
error  for  admitting  proof  at  variance  with  the  allegation  unless  there  was  a 
special  objection  making  the  point  as  to  the  variance;  and  this  is  not  met  by 
a  mere  statement  to  the  trial  court  that  the  general  charge  was  requested 
on  the  ground  of  variance. — lb.  577. 

Pleading;  Variance;  Objection.— Where  the  attention  of  the  trial  court 
was  not  called  to  the  facts  constituting  the  variance  complained  of,  as  re- 
quired by  Rule  34,  Circuit  Court  Practice,  the  trial  court  will  not  be  put  in 
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error  for  overruling  objections  to  the  evidence  because  of  a  variance. — U.  S. 

H.  &  A.  Ins.  Co.  V.  Coin,  584. 

Same. — ^Where  there  was  no  variance  between  the  evidence  and  one 
count  of  the  complaint,  and  the  objection  did  not  seek  to  confine  the  evidence 
to  the  count  under  which  there  was  a  variance,  ther^  was  no  error  in  over- 
ruling the  objection  because  of  the  variance. — lb.  584. 

11.  Curing  Defect. 

Pleading;  Defect;  Cure  by  Subsequent  Pleading. — In  a  bill  to  quiet 
title  a  deed  executed  by  complainant  under  duress  may  be  set  aside  despite 
lack  of  averments  of  duress  in  the  bill,  where  the  answer  sets  up  claim  to 
title  through  such  deed,  and  alleges  that  complainants  claim  fraud  in  its  ex- 
ecution, which  claim  respondents  seek  to  avoid  by  showing  purchase  for 
value  without  notice. — Rice  v.  Henderson-B.  L.  Co.,  579. 

PRINCIPAL  AND  AGENT. 

1.  Undisclosed  Principal. 

Principal  and  Agent;  Undisclosed  Principal.-^- An  undisclosed*  princi- 
pal may  sue  on  a  contract  made  by  his  agent. — W.  U.  Tel.  Co.  v.  Hicks,  81. 

2.  General  Liability. 

Principal  and  Agent;  Pleadings;  Complaint. — The  complaint  in  this 
case  examined,  and  held  sufficient  under  §  5321,  Code  1907,  although  it  fails 
to  state  the  quantity  of  the  coal  shipped  to  the  agent,  the  dates  on  which  it 
was  shipped  and  the  amount  of  the  invoice. — ^Ala.  F.  &  I.  Co.  v.  Ala.  F.  &  G. 
Co.,  669. 

Same;  Liability;  Property  Not  Accounted  for. — Although  the  con- 
tract provided  that  the  coal  and  the  accounts  of  its  sale  should  remain  the 
property  of  the  principal  until  settlement  should  be  made,  yet  where  it  fur- 
ther stipulated  that  after  the  termination  of  the  contract,  and  on  the  final 
settlement  of  the  agent  he  should  pay  according  to  invoices  rendered  for  all 
coal  then  on  hand,  and  all  amounts  of  any  kind  in  arrears,  the  agent  and  the 
surety  on  his  bond  for  the  faithful  performance  of  his  agency,  were  liable 
for  the  invoice  price  of  coal  which  he  had  received,  and  which  remained  un- 
sold at  the  termination  of  his  agency. — lb.  669. 

PRINCIPAL  AND  SURETY. 

Principal  and  Surety;  Material  Alteration. — ^The  material  intentional 
change  in  the  terms  of  the  original  contract  made  by  the  parties  without  the 
consent  of  the  surety  will  discharge  the  surety. — Bright  v.  Mack,  et  al.,  214. 

Principal  and  Surety;  Discharge  of  Surety;  Accelerating  Payment. — 
Sureties  on  notes  due  successively,  are  discharged  by  agreements  made  with- 
out their  consent  between  the  payee  and  the  principal,  the  payee  knowing  of 
their  suretyship,  that  the  non  payment  of  one  of  the  notes  at  maturity  shall 
mature  all  of  them. — lb.  214. 

Same;  Relationship. — A  surety  is  a  person  who  is  liable  to  pay  a  debt 
or  perform  an  obligation,  and  who  is  entitled,  if  the  debt  or  obligation  is 
enforced  against  him,  to  be  indemnified  by  some  other  person  who  ought 
himself  to  have  made  payment,  or  performed  the  obligation  before  the  sure- 
ty was  compelled  to  do  so. — lb.  214. 

Same;  Form  of  Relation.— The  relation  of  principal  and  surety  is  fixed 
by  arrangement  and  equities  between  the  debtor  or  obligors,  and  may  be 
known  or  unknown  to  the  creditor,  it  being  immaterial  in  what  form  the  re- 
lation is  established. — lb.  214. 

Same;  Rights  of  Creditor. — A  creditor's  right  is  not  thereby  affected 
if  the  relation  of  principal  and  surety  between  the  debtor  and  another  is  un- 
known to  him. — lb.  214. 
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Same;  Extent  of  Obligation. — ^A  surety,  although  equally  bound  with 
the  principal,  incurs  only  such  liability  as  is  expressed  or  necessarily  includ- 
ed in  the  words  of  the  contract. — lb.  214. 

Same;  Contract. — The  contract  of  suretyship  must  be  strictly  con- 
strued according  to  the  letter  of  the  undertaking. — lb.  214. 

PUBLIC  LANDS. 

Public  Lands;  Grant;  Use;  Implied  Covenant. — Where  the  act  vested 
in  the  town  of  Tuscaloosa  all  the  government's  right  to  a  tract  called  the 
river  margin,  on  condition  that  the  corporation  should  not  sell  or  lease  any 
part  of  it,  and  should  set  it  aside  for  the  benefit  of  the  inhabitants,  and  of 
those  resorting  to  it,  with  a  provision  for  reverter  if  applied  to  other  uses, 
there  was  no  requirement  of  a  statement  of  every  use  contemplated  by  the 
act,  and  the  power  of  the  municipality  in  respect  to  the  tract  was  limited  by 
the  covenant  implied  from  its  acceptance  of  the  land. — Hughes  v.  City  of 
Tuscaloosa,  592. 

Public  Lands;  Grant;  Use. — The  original  act  having  granted  a  tract 
of  land  to  a  town  to  appropriate  it  to  the  use  of  its  inhabitants,  andl  the* 
grant  having  been  accepted  on  condition  that  it  could  not  be  leased  or  sold. 
Congress  could  not  afterwards  change  the  conditions  of  the  contract  as  to 
the  future  use  of  the  property  arising  out  of  the  terms  of  the  grant,  and 
hence,  the  only  legal  effect  of  the  later  act  was  to  release  the  right  of  the 
government  to  declare  a  forfeiture  under  the  terms  of  the  original  grant. — 
lb.  592. 

Same;  Forfeiture  Proceedings. — ^Where  a  grant  of  land  was  granted 
to  a  town  by  an  act  of  Congress  upon  certain  conditions  as  to  use,  with  a 
provision  for  reverter,  no  forfeiture  could  be  declared  except  by  legislative 
or  judicial  action  taken  by  the  Federal  government. — lb.  592. 

Same;  Conditions;  Trust. — A  defendant  in  ejectment  by  a  city, 
whether  claiming  the  tract  by  grant  or  otherwise,  would  hold  subject  to  the 
conditions,  and  burdened  with  Uie  trust  which  attached  to  it  in  the  hands  of 
the  city  under  the  grant. — lb.  592. 

QUIETING  TITLE. 

Quieting  Title;  Burden  of  Proof. — Where  the  action  was  to  quiet  title 
under  the  statute,  and  the  undisputed  evidence  shows  that  both  parties  claim 
title  from  a  common  source,  the  respondents  under  a  will,  and  the  complain- 
ants by  conveyance  during  the  lifetime  of  a  common  grantor,  the  burden 
rests  on  the  complainant  to  show  such  conveyance,  and  not  on  respondents 
to  negative  the  conveyance. — Kegley  v.  Rosser,  109. 

Same;  Evidence. — In  this  action  the  evidence  is  held  to  be  insufficient 
to  prove  the  execution  and  delivery,  for  a  consideration,  of  a  valid  deed  dur- 
ing the  lifetime  of  the  common  grantor. — lb.  109. 

Quieting  Title;  Who  May;  Possession. — Where  a  widow  and  one  of 
her  children  are  living  peaceably  upon  land  under  claim  of  ownership  aa 
heirs  of  her  deceased  husband,  and  no  dower  has  been  assigned  or  proceed- 
ings instituted  to  that  end,  she  and  the  other  heirs  may  maintain  a  bill  un- 
der §  5443,  Code  1907,  to  quiet  title  to  such  land. — Rice  v.  Henderson-B.  L. 
Co.,  579. 

RAILROADS. 

1.  Crossing  Accident. 

Railroads;  Crossing  Accident;  Signals. — The  provisions  of  §  5478, 
Code  1907,  are  without  application  to  a  private  path  across  the  track,  al^ 
though  customarily  used  by  the  public. — Jolley  v.  So.  Ry.  Co.,  60. 

Same;  Discovered  Peril. — ^Where  the  action  was  for  damages  for  death 
at  a  private  crossing,  the  burden  of  proof  rests  on  plaintiflF  throughout  the 
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case  as  to  the  issue  whether  the  engineer  was  guilty  of  negligence  or  wanton 
wrong  in  omitting  to  do  something  he  might  effectually  have  done  to  preveni: 
the  accident  after  discovering  the  peril  of  decedent. — ^Ib.  60. 

Same;  Children. — In  such  an  action,  evidence  that  the  engine  and  the 
first  four  cars  passed  slowly  by  decedent,  a  boy  of  eight  or  nine  years  of  age, 
sitting  on  a  pile  of  trestle  timbers,  before  decedent  fell  under  tiie  train  and 
was  killed,  supports  the  general  charge  for  defendant,  the  doctrine  of  the 
^'turntable  cases"  not  applying. — lb.  60. 

Railroads;  Crossing  Accident;  Evidence. — Under  the  evidence  in  this 
case,  it  is  held  that  the  crossing  at  which  the  accident  occurred  was  not  a 
public  crossing,  as  only  employees  of  and  those  having  business  at  a  com- 
press were  accustomed  to  cross  the  tracks  at  that  place. — Sims  v.  A.  G.  S.  R. 
R.  Co.,  151. 

Same;  Contributory  Negligence. — A  person  stepping  from  a  path  be- 
tween two  tracks  immediately  in  front  of  an  approaching  engine,  is  guilty  of 
contributory  negligence  barring  recovery. — lb.  151. 

Same;  Evidence;  Instruction. — ^Where  there  was  evidence  tending  to 
show  that  deceased  was  walking  down  the  path  near  the  approaching  engine, 
a  charge  that  the  exercise  on  the  part  of  the  engineer  of  the  presumption 
that  a  human  being  will  avoid  any  injury  is  not  the  taking  of  a  chance  in 
such  a  sense  as  to  render  defendant  liable  until  the  engineer  discovers  some- 
thing in  the  conduct  of  deceased  that  will  induce  a  reasonable  man  situated 
as  the  engineer  was  to  reasonably  believe  that  said  person  would  not  of  him- 
self avoid  the  injury,  cannot  be  said  to  be  argumentative  or  misleading. — lb. 
151. 

Same. — Where  it  did  not  appear  that  decedent  indicated  that  he  was 
going  to  step  in  front  of  the  approaching  engine,  a  charge  that  if  plaintiff's 
intestate  stepped  from  a  place  of  safety  in  front  of  an  approaching  engine, 
and  so  closely  thereto  that  the  engineer  could  not  by  the  use  of  all  the  means 
known  to  skillful  engineers,  have  avoided  the  injury,  then  plaintiff  could  not 
recovery,  was  proper. — lb.  151. 

Same. — A  charge  that  where  one  walks  on  the  tracks  or  right  of  way 
of  a  railroad,  without  invitation  or  license,  he  is  a  trespasser  and  assumes 
the  peril  of  the  position  in  which  he  has  voluntarily  placed  himself,  and  the 
railroad  owes  him  no  duty  except  the  exercise  of  reasonable  care  and  dili- 
gence to  avoid  injuring  him  as  soon  as  his  peril  becomes  apparent,  although 
misleading  in  not  requiring  the  engineer  to  use  all  means  in  his  power  to 
avoid  the  injury,  is  not  reversible  error  where  no  explanatory  instruction 
was  asked. — lb.  151. 

Railroads ;  Crossing  Accident ;  Instruction. — Where  there  was  evidence 
that  the  injured  boy  was  at  a  public  crossing  when  struck  by  the  train, 
charges  predicating  a  verdict  for  defendant  if  the  jury  found  tiiat  the  fire- 
man did  not  see  the  plaintiff,  from  any  cause,  were  properly  refused. — L.  & 
N.  R.  R.  Co.  V.  Abernathy,  512. 

2.  Injuries  on  Track. 

Railroads;  Injury  on  Track;  Subsequent  Negligence. — Where  the  ac- 
tion was  against  a  railroad  for  killing  animals  at  or  near  a  track,  and  the 
complaint  charged  negligence  generally,  plaintiff  can  recover  on  proof  of 
negligence  subsequent  to  the  actual  discovery  of  a  person  or  animal  in  a 
place  of  danger  on  or  near  the  track. — Brown  &  Flowers  v.  C.  of  Ga.  Ry. 
Co.,  71. 

Same;  Duty  to  Trespassers. — A  railroad  company  owes  a  trespasser  no 
duty  except  to  exercise  reasonable  care  and  diligence  to  avoid  injuring  him 
as  soon  as  his  peril  becomes  apparent. — lb.  71. 

Same;  Knowledge  of  Peril. — The  engineer  in  charge  of  the  locomotive 
must  have  actual  knowlege  of  the  peril  of  the  situation  of  a  person  or  thing 
on  the  track  to  charge  the  road  witn  liability  for  consequent  injuries. — ^Tb.  71, 
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Sam«;  Discovery;  Duty. — After  the  agent  of  the  railroad  discovered 
the  wagon  and  mules  on  the  track,  it  became  the  duty  of  the  agent  to  use  aU 
means  and  appliances  known  to  prudent  and  skillful  locomotive  engineers,  to 
avoid  injuring  them,  a  duty  not  satisfied  by  ordinary  diligence. — lb.  71. 

Same:  Diligence. — The  term  "diligence"  is  a  relative  term  when  ap- 
plied to  the  duty  of  a  locomotive  engineer  to  avoid  injurinc:  those  whom  he 
discovers  to  be  in  a  perilous  position  on  the  track  ahead  of  him,  and  what  is 
due  diligence  must  be  determined  by  the  circumstances  of  each  case. — lb.  71. 

3.  Public  Control. 

Railroads;  Public  Service;  Order;  Validity. — An  order  for  a  physical 
connection  for  the  interchange  of  freight  and  traffic  between  railroads  in 
and  through  the  same  city  or  town,  made  under  §  5536,  Code  1907,  but  made 
without  the  hearing  contemplated  by  §§  5667-69,  Code  1907,  and  Acts  1907^ 
p.  29,  is  invalid. — Railroad  Com.  v.  L.  &  N.  R.  R.  Co.,  161. 

Same;  Proceedings  to  Enforce  Order  of  Commission. — ^In  a  petition  for 
mandamus  by  a  railroad  commission  to  enforce  an  order  requiring  such 
physical  connection,  a  demurrer  to  the  petition  is  well  taken  where  the  order 
sought  to  be  enforced  recites  that  no  testimony  was  taken  in  the  proceedings 
in  which  it  was  issued — lb.  161. 

Same. — ^The  authority  of  the  railroad  commission  to  order  a  physical 
connection  between  railroads  under  §  5535,  Code  1907,  depends  upon  the  suf- 
ficiency of  business  to  justify  the  construction  and  maintenance  of  the  con- 
nection,  and  the  commission  has  no  authority  or  jurisdiction  to  order  such 
connection  in  the  absence  of  such  facts — lb.  161. 

4.  Setting  Out  Fire. 

Railroads;  Setting  Out  Fire;  Evidence. — ^Where  the  evidence  merely 
showed  that  a  train  passed  shortly  before  the  fire  which  occurred  about  noon, 
emitting  volumes  of  smoke  and  steam,  but  no  evidence  as  to  sparks,  the 
affirmative  charge  for  defendant  was  justified. — ^Turner  v.  A.  &  St.  A.  B. 
Ry.  Co.,  169. 

5.  Killing  Stock. 

Railroads;  Injury  to  Stock;  Burden  of  Proof. — ^Where  the  action  was 
against  a  railroad  company  for  negligently  killing  a  mule  by  one  of  its 
trains,  the  burden  was  on  plaintiff  to  reasonably  satisfy  the  jury  that  one  of 
defendant's  trains  killed  the  mule. — So.  Ry.  Co.  v.  Negron,  454. 

Same;  Instruction. — In  such  an  action  an  instruction  that  there  is  no 
presumption  that  the  mule  was  killed  by  defendant's  railroad  company  was 
properly  refused,  since  the  charge  as  framed  excluded  presumptions  of  fact^ 
as  well  as  of  law,  and  thereby  invaded  the  province  of  the  jury. — lb.  454. 

RATES. 

See  Carriers,  §  2. 
RECALL  OF  OFFICERS. 

See  Municipal  Corporations,  §  1. 
REMOVAL  OF  CAUSES. 

Removal  of  Causes;  Diversity  of  Citizenship;  Joinder;  Fraud. — ^Where 
a  petition  for  the  removal  of  the  cause  is  grounded  upon  the  fraudulent  join- 
der of  parties  defendant  for  the  purpose  of  preventing  removal,  the  alleged 
fraud  must  be  clearly  and  satisfactorily  proven. — J.  C.  Carland  &  Co.  v. 
Burke,  435. 

Same. — The  petition  for  removal  considered,  together  with  the  affida- 
vits in  denial  thereof,  and  the  denial  held  justified  by  the  affidavit  of  counsel 
for  plaintiff  fully  explaining  the  reason  for  the  joinder,  and  showing  good 
faith,  the  same  not  having  been  met  by  counter  proof. — lb.  435. 
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See  Contracts. 

1.  Price  Action. 

Sales;  Action;  Price;  Pleas. — As  an  answer  to  a  seller's  action  for  the 
price  of  goods,  pleas  which  do  not  indicate  whether  they  seek  to  abate  the 
price  because  of  fraud  or  breach  of  warranty,  or  to  rescind  the  sale  entirely, 
or  to  recover  judgment  against  the  plaintiff,  are  defective. — Hurst  v.  Fitz 
W.  W.  Co.,  10. 

Same;  Action  for  Price;  Defenses. — Where  the  contract  of  sale  author- 
ized the  buyer  to  return  the  goods  after  30  days  thorough  trial,  and  the 
buyer  either  approved  them  or  retained  them  without  trial  for  more  than  the 
time  allowed  without  notice  of  disapproval,  the  fact  that  the  goods  were 
worthless  is  no  defense  to  an  action  for  the  price,  and  a  plea  alleging  that 
fact  is  demurrable. — Manchester  Sawmills  Co.  v.  A.  L.  Arundel  Co.»  505. 

Same;  General  Issue. — Where  the  action  was  for  a  breach  of  contract 
to  buy  goods,  and  the  contract  required  the  seller  to  give  a  free  demonstra- 
tion to  the  buyer,  a  denial  that  such  demonstration  was  given  could  be  shown 
under  the  general  issue,  and  no  special  plea  was  necessary. — ^Ib.  505. 

Same;  Counter  Claim;  Plea. — A  plea  by  way  of  counter  claim  for  stor- 
age of  goods  bought  which  shows  no  liability  on  the  part  of  plaintiff  to  pay 
storage  is  insufficient. — lb.  505. 

Same;  Contract;  Demomrtration. — Where  the  contract  gave  the  buyer 
the  right  to  reject  the  goods,  if,  after  30  days  trial  in  accordance  with  direc- 
tions furnished,  the  goods  should  prove  unsatisfactory,  and  also  required  the 
seller  to  give  free  demonstration  of  the  goods,  the  demonstration  was  in- 
tended to  supplant  the  directions,  and  it  is  no  defense  to  an  action  for  the 
price  of  goods  that  no  directions  were  furnished. — lb.  505. 

Sales;  Action  for  Price. — ^Where  the  buyer  keeps  the  goods  after  dis- 
approval, and  they  were  of  some  value,  the  seller  can  recover  under  the  com- 
mon count  as  for  a  quantum  valebat,  although  it  failed  to  show  performance 
of  all  conditions  precedent  to  recover  under  the  contract  of  sale. — lb.  505. 

2.  Misrepresentation  and  Fraud. 

Sales;  Misrepresentations;  Executory  Contract. — Misrepresentation  by 
the  seller  that  the  Excise  Commission  had  transferred,  or  had  authorized  the 
transfer  of,  a  license  to  the  buyer  for  the  sale  of  intoxicating  liquors,  and 
that  this  was  in  fact,  lawful  authority  to  the  buyer  to  engage  in  the  sale  of 
intoxicating  liquors,  when  in  fact,  such  authorized  transfer  had  not  been 
made  as  required  by  Acts  1911,  p.  260,  constitutes  such  a  misrepresentation 
of  material  fact  as  may  void  an  executory  contract  of  purchase  upon  discov- 
ery of  the  misrepresentation. — Greil  Bros.  Co.  v.  Mcl^in,  136. 

Same;  Fraud. — The  statements  by  a  person  negotiating  a  sale  affirm- 
ing as  true  that  which  is  untrue,  though  not  known  by  him  to  be  so,  is  a 
fraud,  if  such  assertion  be  to  any  extent  an  inducement  to  the  other  party  to 
enter  into  the  contract. — lb.  136. 

Fraud;  Untrue  Statement;  Honest  BelieL — Honest  belief  in  the  truth 
of  a  statment  of  fact,  made  as  an  inducement  to  the  execution  of  the  con- 
tract, does  not  relieve  the  person  making  such  statement  of  his  legal  liability 
therefor.— lb.  136. 

3.  Illegal. 

Sales;  Illegality;  Transfer  of  Liquor  License. — The  sale  and  transfer 
of  a  retail  liquor  license  by  the  licensee  otherwise  than  as  specifically  direct- 
ed by  statute,  is  contrary  to  public  policy,  and  executory  contracts  zor  such 
sale  and  transfer  are  founded  on  illegal  consideration,  and  are  void  and  un- 
enforceable.— Greil  Bros.  Co.  v.  McLain,  136. 
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4.  Acceptance  and  Offer. 

Sales;  Contract;  Offer  and  Acceptance. — Where  the  buyer  signs  a  pro- 
posed contract  and  delivers  it  to  an  agent  of  the  seller  to  be  submitted  to  the 
seller  for  his  approval,  it  does  not  become  a  binding  contract  until  the  seller 
approves  the  same  as  submitted,  or  approves  it  conditionally,  and  the  con- 
dition is  in  turn  approved  by  the  buyer. — Sturdivant  v.  Mt.  Dixie  S.  L.  &  I. 
Co.,  280. 

Same. — The  acceptance  or  approval  by  the  seller  of  a  buyer's  proposed 
contract  is  sufficiently  signified  by  the  shipment  by  the  seller  of  the  goods  to 
the  buyer  without  notice  of  the  seller's  approval  of  the  contract,  and  no  fur- 
ther notification  by  the  seller  of  his  acceptance  is  necessary  to  complete  the 
contract.— lb.  28a 

Sales;  Contract;  Acceptance;  Variance. — ^Where  a  seller  does  not  ac- 
cept a  buyer's  proposal,  but  adds  to  the  contract  a  further  clause,  the  seller 
thereby  makes  a  counter  offer  which  must  be  approved  by  the  buyer  before 
it  becomes  a  contract,  irrespective  of  whether  or  not  the  proposed  contract 
was  signed  by  the  buyer  before  being  sent  to  the  seller. — lb.  280. 

Sales;  Requisites;  Terms  of  Offer. — A  contract  under  which  defendant 
agreed  to  take  at  a  stipulated  price  as  many  cross  ties  of  certain  dimensions 
as  plaintiff  could  accumulate  at  M.  in  12  months,  being  an  executory  contract 
and  void  for  uncertainty,  the  number  of  ties  not  being  stated,  and  amounting 
to  no  more  than  an  offer  to  buy  all  ties  delivered  by  plaintiff  at  M.,  subject 
to  inspection  before  acceptance,  became  binding  on  defendant  only  when 
there  was  an  appropriation  of  a  definite  number  of  ties  to  the  contract  by 
such  delivery,  and  until  the  ties  were  so  assembled,  either  party  could  with- 
draw from  the  undertaking  without  legal  responsibility  to  the  other  therefor. 
— Naylor  L.  Co.  v.  Amer.  T.  &  T.  Co.,  403. 

5.  Contract  and  Incidents. 

Sales;  Contract;  Trial. — Where  the  contract  provided  that  should  the 
goods  sold  prove  unsatisfactory  after  a  thorough  trial  for  30  days,  they 
might  be  returned,  the  goods  to  be  demonstrated  free  to  the  buyer,  and  sub- 
ject to  his  approval,  the  provision  for  the  free  demonstration  did  not  sup- 
plant the  requirement  for  thirty  days  trial  as  a  condition  precedent  to  the 
return  of  the  poods. — Manchester  Sawmills  Co.  v.  A.  L.  Arundel  Co.,  505. 

Sales;  Right  to  Return;  Waiver. — ^Where  the  contract  provides  that 
the  buyer  might  return  the  goods  if  after  a  thorough  trial  for  30  days  they 
proved  unsatisfactory,  the  retention  of  the  goods  by  the  buyer  after  the  ex- 
piration of  the  trial  period  without  a  thorough  trial  having  been  made,  and 
without  notice  of  disapproval,  forfeits  the  right  to  reject  and  return. — lb. 
505. 

Same;  Rejection;  Notice. — Notice  of  rejection  of  goods  bought  from  a 
corporation  must  be  given  to  some  agent  of  the  corporation  who  had  actual 
or  apparent  authority  to  receive  it. — lb  505. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Schools  and  School  District;  Charges;  Authority  of  Teacher. — ^Where 
the  action  was  mandamus  to  compel  the  teacher  to  receive  children  in  school, 
claimed  to  be  public,  without  the  exaction  of  a  monthly  fee  therefor,  it  was 
immaterial  that  the  teacher,  in  demanding  the  fee,  and  excluding  the  chil- 
dren for  the  non  payment  thereof,  was  acting  by  authority  of  the  board  of 
education  of  the  county,  or  the  local  board  of  the  town,  since  the  duty  of  the 
teacher  to  conduct  the  school  according  to  the  law  and  the  statute,  could  be 
enforced  by  mandamus,  whether  one  board  or  the  other  had  the  right  to 
control  the  school. — Hughes,  et  al.  v.  Outlaw,  et  al.,  452. 
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SET-OFF  AND  COUNTER  CLAIM. 

Set  Off;  Pleading;  Sufficiency. — ^Where  the  action  was  on  a  note  a  plea 
of  set  off  alleging  that  the  endorsing  bank  was  indebted  to  the  defendant  for 
money  on  deposit  subject  to  check  at  the  time  the  bank  went  into  the  hands 
of  the  receiver,  and  at  the  time  it  owned  the  note  sued  upon,  was  defective  in 
failing  to  allege  facts  to  show  a  right  of  set  off  against  plaintiff,  or  that  it 
would  be  a  ddense  to  an  action  on  the  note  if  brought  by  the  endorser. — 
Clearman  v.  Cobbs,  546. 

SHERIFFS  AND  CONSTABLES. 

1.  Fees  and  Commissions. 

Sheriffs  and  Constables;  Guarding  Prisoners;  Fees. — Considering  §  6638, 
as  amended  by  General  Acts  1911,  p.  41,  and  §§  6646  and  6889,  Code  1907,  it 
is  held  that  the  sheriff  of  Mobile  county  is  entitled  to  receive  from  Mobile 
county  fees  for  guarding  prisoners  in  the  county  jail,  convicted  of  misde- 
meanors, where  execution  has  been  issued  and  returned  "no  property  found," 
since  this  is  an  allowance  and  not  a  fee,  and  is  authorized  by  the  exception  in 
I  68,  Constitution  1901;  and  this  is  true  notwithstanding  the  provisions  of 
I  3693,  Code  1907,  and  Local  Acts  1907,  p.  86,  amending  Local  Acts  1898-09, 
p.  1164.— Stone  v.  State,  ex  rel.  Holcombe,  293. 

SPECIFIC  PERFORMANCE. 

Specific  Performance;  Vendor  and  Purchaser;  Note;  Transfer;  Parties. 

— ^The  transfer  of  a  note  for  the  price  of  land  by  delivery  merely  passes  the 
vendor's  lien,  but  if  the  legal  title  to  the  note  still  remains  in  the  transferor, 
he  should  be  a  party  to  the  bill  to  enjoin  delivery,  and  for  specific  perform- 
ance of  the  contract  under  which  the  note  was  given. — Camody  v.  Webster, 
290. 

Specific  Performance;  Trusts;  Right  to  Sue;  Other  Remedy. — ^Bills  to 
enforce  trusts  in  land,  or  bills  in  the  nature  thereof,  and  to  enforce  specific 
performance,  are  concurrent  with  or  additional  to  other  remedies. — lb.  290. 

Specific  Performance;  Pleading;  Certainty. — In  actions  for  specific 
performance  of  parol  contracts  respecting  the  sale  of  lands,  the  rules  of 
equity  pleading  require  that  the  contract  shall  be  distinctly,  definitely,  and 
precisely  stated,  so  that  the  court  may  not  be  left  to  inference,  or  in  uncer- 
tainty as  to  its  terms  or  as  to  rights  of  the  parties. — Pepper  v.  Horn,  395. 

Same;  Proof  and  Variance. — In  such  actions  the  correspondence  be- 
tween the  allegations  of  the  bill,  and  the  proof  produced  to  establish  them  is 
more  rigidly  exacted  than  in  any  other  class  of  case. — lb.  395. 

Same;  Pleading;  Definiteness. — The  bill  examined  and  held  not  suffi- 
ciently definite  in  its  allegations  to  authorize  the  specific  performance  of  a 
parol  contract  to  convey  land. — lb.  395. 

STATUTES. 

See  Constitutional  Law. 

1.  Subject  and  Title. 

Statutes;  Subject  and  Title. — Acts  1915,  p.  770,  is  not  violative  of  §  45, 
Constitution  1901,  as  everything  proposed  by  the  title  and  accomplished  by 
the  act  was  incidental  and  subsidiary  to  the  general  subject  of  abandoning- 
the  commission  form  of  government  for  the  previously  existing  aldermanic 
form  of  government. — State,  ex  rel.  Terry  v.  Lanier,  1. 

Statutes;  Title;  Public  Office. — Local  Acts  1915,  p.  47,  purports  by  its 
title  to  fix  the  pay  of  state  witnesses,  but  regulates  the  fees  of  the  sheriff 
and  court  clerks  of  Monroe  county,  and  hence,  violates  §  45,  Constitution 
1901.— State,  ex  rel.  Coxwell  v.  Mims,  356. 

2.  Amendment. 

Same;  Amendment. — Such  act  did  not  violate  the  provisions  of  §  45, 
Constitution  1901,  as  to  amending  statutes,  since  such  provisions  reach  only- 
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those  cases  where  the  act  is  strictly  revisory  or  amendatory,  and  does  not 
apply  where  the  act  is  in  itself  complete  and  intelligible,  and  original  in 
form.  Its  reference  to  the  existing  general  law  not  varying  its  terms,  but 
being  merely  for  the  formal  execution  of  it. — State,  ex  el.  Terry  v.  Lanier,  1. 

3.  Retroactive. 

Statutes;  Retroactive  Effect. — Acts  1915,  p.  722,  which  was  approved 
Sept.  22,  1915,  is  not  applicable  to  a  judgment  rendered  April  16,  1915, 
granting  a  new  trial. — Stokes  v.  Hinton,  230. 

Statutes;  Retroactive.-— Acts  1915,  p.  722,  approved  Sept.  22,  1915,  is 
without  application  to  an  appeal  perfected  June  17,  1915. — Montgomery  L, 
&  T.  Co.  V.  Harris,  358. 

4.  Repeal. 

Appeal  and  Error.— The  act  of  March  17,  1915  (Acts  1915,  p.  137) 
amending  §  2838,  Code  1907,  was  not  repealed  by  the  Act  of  Sept.  22,  1915 
(Acts  1915,  p.  711),  since  the  special  provision  of  the  earlier  statute  controls 
the  general  provision  of  the  later  one  passed  at  the  same  session. — Pepper  v. 
Horn,  395. 

5.  Construction. 

(a)  Related  Acts. 

Statutes;  Construction;  Related  Acta. — Acts  relating  to  the  same  mat- 
ter, one  abolishing  the  county  law  and  equity  court,  and  the  other  providing 
for  the  salaries  of  judges,  both  being  enacted  by  the  same  leg^islature,  are  to 
be  read  in  pari  materia. — Ex  parte  State,  ex  rel.  Atty.  Gen.,  570. 

STREET  RAILWAYS. 
1.     Injuries  on  Track. 

Street  Railways;  Injury  on  Track;  Jury  Question. — ^The  evidence  ex- 
amined and  held  to  warrant  a  submission  to  the  jury  of  the  count  charging 
wanton  injury. — B.  R.  L.  &  P.  Co.  v.  Vernon,  468. 

Same;  Contributory  Negligence. — The  court  cannot  say,  as  a  matter  of 
law,  that  plaintiff  was  guilty  of  contributory  negligence  in  driving  his  wagon 
along  a  public  street,  without  riding  backward,  and  keeping  a  lookout  for 
approaclung  vehicles — lb.  468. 

Same;  Instruction. — An  instruction  that  if  the  motorman  acted  as  an 
ordinarily  reasonable  person  would  have  acted  under  similar  circumstances, 
defendant  was  not  liable,  omitted  to  exact  such  care  as  a  skillful  motorman 
would  have  exercised,  and  was  therefore  faulty. — lb.  468. 

SUBROGATION. 

See  Principal  and  Surety. 

Subrogation;  Principal  and  Surety. — The  surety  upon  payment  of  a 
debt  has  the  clear  right  to  be  substituted  in  the  creditor's  place  as  to  all 
securities  held  by  him  for  the  debt. — Bright  v.  Mack,  et  al.,  214. 

Subrogation;  Payment  of  Mortgage  Debt  by  Surety. — Under  §§  5385, 
5394,  Code  1907,  the  joint  maker  of  a  mortgage,  who  was  merely  surety  for 
his  brother,  the  other  maker,  to  the  extent  of  part  of  the  mortgage  debt, 
was  entitled  to  transfer  of  the  security  upon  payment,  or  would  have  been 
subrogated  to  the  mortgage,  whether  there  had  been  a  transfer  or  not. — 
Anniston  B'king  Co.  v.  Green,  567. 

Subrogation;  Sureties;  New  Statute. — A  new  statute  giving  a  surety 
the  right  of  subrogation,  existing  when  the  surety,  who  was  a  joint  maker 
of  the  mortgage,  paid  the  mortgage  and  got  an  assignment  from  the  mort- 
gagee, applied  unless  it  impaired  some  constitutional  right  by  impairing 
the  contract. — lb.  567. 


Digitized  by  VjOOQIC 


768  SUBJECT  INDEX. 

sundaV. 

Sunday;  Contracts;  Death  Message. — A  contract  between  telegraph 
companies  and  the  sender  of  a  message,  announcing  the  death  of  sendee's 
mother,  is  not  void  under  the  Sunday  statute. — W.  U.  Tel.  Co.  v.  Hicks,  81. 

TAXATION. 

1.  Administration  Expenses. 

Taxation;  Tax  Commission;  Expenses. — ^The  provision  of  §  2222,  Code 
1907,  limits  the  expenses  incurred  within  a  fiscal  year  by  the  State  Tax 
Commission  to  the  sum  of  $25,000,  and  inhibits  the  payment  of  the  expenses 
of  one  fiscal  year  out  of  the  funds  allowed,  within  the  prescribed  limits,  for 
the  discharge  of  expenses  incurred  during  another  fiscal  year,  but  does  not 
prevent  the  actual  payment  of  the  expenses  out  of  the  funds  allowed  for  the 
year  after  the  year  has  expired. — Alfgood,  Aud.  v.  Stallings,  121. 

Same;  Attorneys. — ^The  approval  by  the  Governor  of  the  account  of 
claimant  for  services  as  attorneys  in  tax  cases  for  the  years  1912-3,  to  be 
paid  out  of  any  special  appropriation,  or  out  of  the  general  appropriation  for 
the  years  1914-6,  establishes  the  employment  of  the  claimants  and  fixes  their 
compensation  under  the  provisions  of  §  2241,  Code  1907. — ^Ib.  121. 

Same. — Neither  'the  Governor  nor  the  State  Tax  Commission  can 
charge  the  appropriation  for  the  fiscal  years  1914  or  1915,  with  expenses 
incurred  during  tne  fiscal  years  1912  and  1913,  nor  direct  that  the  agreed 
amount  due  attorneys  employed  in  tax  cases  should  be  paid  out  of  some  spe- 
cial  appropriation  to  be  subsequently  made,  and  such  directions  in  the  ap- 
proval of  such  account  are  surplusage  and  will  be  disregarded. — lb.  121. 

Same;  Attorney. — ^Where  the  employment  is  conclusively  shown,  as 
authorized  by  §  2241,  Code  1907,  the  claimants  are  entitled  to  compensation 
at  least  to  the  extent  of  unpaid  balances  of  the  appropriation  for  the  years 
in  which  the  services  were  rendered. — lb.  121. 

Same;  Statutory  Provision. — Acts  1905,  p.  79,  is  without  bearing  on 
the  right  of  attorneys  in  tax  cases  for  compensation  which  had  accrued  be- 
fore the  passage  of  the  act. — lb.  121. 

2.  Property  Subject. 
Taxation;  Property  Subject;  Interest  in  Land. — Every  separate  inter- 
est in  land,  such  as  minerals  or  timber,  is  subject  to  taxation  under  subdivi- 
sion 1,  §  2082,  Code  1907,  when  such  interest  is  owned  by  a  person  other  than 
the  owner  of  the  soil  or  surface. — State  v.  Roden  Coal  Co.,  407. 

Same. — Under  such  section  and  subdivision,  the  person  against  whom 
mineral  rights  or  property  are  assessed  for  taxation,  must  be  the  owner  at 
least  to  the  extent  of  a  freehold  interest. — lb.  407. 

Taxation;  Statutes;  Construction. — A  statute  levying  a  tax  is  to  be 
strictly  construed  against  the  taxing  power. — lb.  407. 

Same;  Property  Subject;  Leasehold  Interest. — A  leasehold  interest  or 
estate  under  a  lease  granting  the  right  to  mine  coal  is  a  chattel  real,  and  not 
a  freehold  estate,  and  is  not  taxable  under  subdivision  1,  §  2082,  Code  1907. 
—lb.  407. 

TELEGRAPHS  AND  TELEPHONES. 

Telegraphs  and  Telephones;  Delay  in  Delivery;  Evidence. — The   testi- 
mony of  an  operator  as  to  the  report  of  the  messenger  when  he  returned  the 
first  time  with  the  undelivered  message  after  having  tried  to  find  the  ad- 
dressee, was  admissible  as  a  part  of  the  res  gestae  along  with  the  acts  relat-         i 
ed  to  the  service,  which  defendant  had  obligated  itself  to  perform.— Jordan         i 
V.  W.  U.  Tel.  Co.,  28. 

Same;  Damages;  Mental  Anguish. — Damages  for  mental  anguish  can 
not  be  recovered  in  an  action  for  delay  for  failure  to  deliver  telegram,  unless 
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shown  to  have  been  accompanied  by  other  damages  or  a  right  of  recovery 

aside  from  such  injury. — lb.  28. 

Same;  Evidence. — Where  it  appeared  that  by  a  prior  agreement  with 
her  brother  the  telegram  was  sent  to  the  addressee  by  her  brother,  and  that 
she  had  refunded  to  her  brother  the  amount  of  the  toll  expended  under  the 
agreement,  this  was  sufficient  proof  of  actual  damages  to  entitle  her  to  re- 
cover damages  for  mental  anguish  also. — lb.  28. 

Same;  Instructions. — Charges  authorizing  a  verdict  for  defendant  if 
the  jury  were  not  reasonably  satisfied  that  plaintiff's  agent  in  sending  the 
telegram  intended  or  expected  plaintiff  to  repay  him  the  amount  of  charges 
paid  by  him,  were  improperly  given,  where  proof  for  plaintiff  showed  with- 
out conflict  the  agency,  payment  of  toll  by  the  agent,  and  that  the  money 
paid  by  the  agent  was  refunded  by  the  principal,  although  the  amount  was 
small,  and  the  agent  was  plaintiff's  brother. — lb.  28. 

Same. — Where  the  proof  was  that  plaintiff's  brother  sent  her  a  tele- 
gram as  her  agent,  it  was  error  to  instruct  a  verdict  for  defendant  in  case 
the  brother  sent  the  message  to, plaintiff,  intending  it  for  his  own  benefit,  as 
well  as  for  the  benefit  of  plaintiff. — lb.  28. 

Same;  Office  Hours. — ^Telegraph  companies  have  the  right  to  provide 
reasonable  regulations  as  to  the  hours  during  which  they  will  do  business, 
and  their  reasonableness  will  depend  largely  upon  the  character  of  the  busi- 
ness done,  the  location  of  the  office,  etc. — lb.  28. 

Same. — ^What  are  reasonable  hours  of  telegraph  offices  is  often  a  mix- 
ed question  of  fact  and  law. — lb.  28. 

Same;  Damages;  Evidence. — ^Where  the  action  was  for  damages  for 
failure  to  promptly  deliver  a  telegram  summoning  the  addressee  to  her 
mother's  funeral,  the  company  is  not  liable  in  damages  for  mental  pain  and 
anguish  because  of  delay  in  delivering  telegram,  if  the  addressee  had  reason- 
able time  in  which  to  catch  a  train  which  would  have  brought  her  to  the 
funeral  in  time. — lb.  28. 

Telegraphs  and  Telephones;  Delay  in  Delivery. — Where  the  agent  of  a 
telegraph  company  received  a  message  for  transmission  and  delivery*  to  a 
place  where  the  company  had  no  office,  or  to  which  it  could  not  make  prompt 
delivery  of  message  requiring  prompt  delivery,  the  company  is  liable  for  the 
failure  to  promptly  deliver  any  such  message,  as  it  is  within  the  apparent 
scope  of  the  authority  of  the  agent  receiving  a  message  for  transmission  to 
know  what  places  messages  are,  and  can  be,  sent  by  the  company. — W.  U. 
Tel.  Co.  V.  Hicks,  81. 

Telegraphs  and  Telephones;  Delivery;  Contract. — Where  the  com- 
plaint alleged  that  the  contract  was  to  '^transmit  the  message"  and  the 
breach  alleged  was  "a  failure  to  deliver"  such  complaint  was  not  rendered 
insufficient  as  the  word  "transmit"  as  used  therein  included  the  obligation 
to  deliver.— lb.  81. 

Telegraphs  and  Telephones;  Delay  in  Delivery;  Damages;  Mental  An- 
guish.— ^Where  the  right  to  recover  anything  else  exists,  a  recovery  may  be 
had  for  mental  anguish  for  a  failure  to  promptly  transmit  and  deliver  a 
death  message. — lb.  81. 

Same;  Notice.--Where  the  telegram  read  "Your  mother  is  dead,  come 
at  once,"  it  was,  on  its  face,  notice  to  the  teleg^raph  company  of  its  impor- 
tance, and  that  prompt  delivery  was  desirable,  and  was  necessary  to  enable 
the  sendee  to  be  present  at  the  burial. — lb.  81. 

Same;  Negligence.— Where  the  agent  who  received  the  telegram  for 
transmission  announcing  the  death  of  the  sendee's  mother,  it  showing  on  its 
face  the  demand  for  speedy  transmission  and  delivery,  knew  that  the  tele- 
phone exchange  at  the  town  of  destination,  there  being  no  telegraph  office 
there,  was  closed  on  Sunday,  the  day  of  the  probable  receipt  of  the  message, 


Digitized  by  VjOOQIC 


770  SUBJECT  INDEX. 

TELEGRAPHS  AND  TELEPHONES— Continued. 

and  received  the  message  without  notifying  the  sender  of  these  facts,  hi» 

failure  to  so  notify  the  sender  was  actionable  negligence. — lb.  81. 

Same;  Pleading. — ^Where  the  action  was  against  the  telegraph  com- 
pany for  damages  for  failure  to  promptly  transmit  a  death  message,  it  wa& 
proper  for  defendant  to  aver  in  his  pleas,  a  matter  peculiarly  witJiin  the 
knowledge  of  defendant,  the  fact  that  the  agent  who  received  the  message 
for  transmission  had  no  knowldge  at  the  time  he  received  the  message,  that 
the  telephone  exchange  in  the  town  of  the  sendee's  address,  there  being  no 
telegraph  office  there,  was  closed  on  Sunday,  the  day  of  the  probable  receipt 
of  the  message. — lb.  81. 

Same;  Jury  Question. — ^Whether  defendant's  plea  setting  up  that  its 
receiving  agent  did  not  know  that  the  telephone  exchange  at  the  town  of 
destination  was  closed  on  Sunday,  the  day  of  probable  receipt  of  the  mes- 
sage, was  proven,  was  a  question  for  the  jury  under  the  evidence  in  this  case* 
—lb.  81. 

Same;  Sendee;  Right  of  Recovery. — To  entitle  the  sendee  of  a  delayed 
death  message  to  a  recoverv  therefor,  it  is  not  necessary  that  the  sender 
should  have  been  acting  solely  for  the  sendee's  benefit,  and  not  at  all  for 
himself,  and  that  he  must  have  intended  to  so  act. — lb.  81. 

Telegraphs  and  Telephones;  Transmission;  Presumption;  Residence  of 
Sendee. — ^When  a  message  was  handed  in  for  transmission,  there  being  noth- 
ing to  show  that  any  contrary  usage  was  in  the  contemplation  of  the  parties, 
when  the  contract  was  made,  the  presumption  is  that  the  sendee  lives  within 
the  free  delivery  limit,  or  that  the  sender  takes  the  risk  of  delivery  unless 
he  makes  arrangements  for  delivery  at  a  greater  distance. — Middleton  v. 
W.  U.  Tel.  Co.,  243. 

Same;  Instructions. — Where  the  pleadings  do  not  embrace  the  issue  of 
a  usage  in  (]ualification  of  the  expressed  stipulations  of  the  contract,  a 
charge  assertmg  that  if  plaintiff  was  not  within  the  free  delivery  limit  dur- 
ing the  afternoon  when  the  telegram  was  sent,  she  could  not  recover  for 
failure  or  delay  in  its  delivery  after  it  reached  the  terminal  office,  was 
proper.— lb.  243. 

Telegraphs  and  Telephones;  DeMvery  of  Message;  Place. — ^When  a  tel- 
egraph company  accepts  a  message  for  delivery  at  a  designated  place,  which 
is  unincorporated,  it  is  ordinarily  a  question  of  fact  for  the  jury  whether  or 
not  the  sendee's  locus  was  in  fact  comprehended  within  the  designated  place 
by  the  common  understanding  of  the  people. — W.  U.  Tel.  Co.  v.  Earnest,  480. 

Same. — Where  the  sendee's  locus  is  several  miles  from  the  place  to 
which  the  message  is  addressed,  the  telegraph  company  is  under  no  legal 
duty  to  deliver  the  message  at  such  locus. — lb.  480. 

TENANTS  IN  COMMON. 
See  Joint  Tenancy. 

Tenants  in  Common;  Lien;  Redemption;  Contribution. — ^Where  an  heir 
acquired  the  interest  of  the  mortgagee  of  land,  the  mortgage  being  given  by 
his  ancestor,  adverse  to  the  co-heirs  under  such  circumstances  that  the  title 
inured  to  the  benefit  of  the  co-heirs,  and  there  was  a  partition  agreement  by 
which  each  heir  acquired  a  lien  on  the  property  for  indebtedness  of  the  sev- 
eral heirs  of  the  estate,  and  it  was  decreed  that  they  might  redeem  from  auch 
mortgage  in  solido,  on  the  condition  that  they  pay  their  indebtedness,  their 
several  liens  should  be  valued  not  as  of  the  date  of  the  contract  creating 
them,  but  as  of  the  date  of  the  redemption. — Caldwell  v.  Caldwell,  210. 

Same. — Under  such  circumstances  each  heir  was  ^ititled  to  elect 
whether  he  would  participate  in  the  redemption. — lb.  210. 

Tenancy  in  Common;  Right  of  Action;  Detinue. — A  tenant  in  common 
of  a  bale  of  cotton  cannot  maintain  detinue  against  his  co-tenant. — ^Wilson 
V.  Ratcliff,  548. 
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Same;  Trover. — ^The  possession  of  one  co-tenant  of  a  bale  of  cotton 
was  the  possession  of  himself  and  his  co-tenant,  and  he  could  not  be  made  to 
answer  in  trover  unless  he  had  so  disposed  of  the  cotton  as  to  destroy  and 
exclude  the  right  of  his  co-tenant. — lb.  548. 

TORTS. 

Tort;  Plea;  Denying  Joint  Tort. — A  plea  that  defendants  did  not  com- 
mit  jointly  the  acts  complained  of  in  the  complaint,  is  insufficient,  since, 
even  if  it  was  true,  it  was  not  a  bar  to  individual  responsibility. — Carter  v. 
Shugarman,  577. 

TRESPASS. 

Trespass;  Actual  Damage;  Complaint. — A  complaint  in  trespass *not 
claiming  special,  actual  damages  will  not  support  a  verdict  for  such  dam- 
ages.— City  of  Dothan  v.  Horseman,  499. 

TRIAL. 

1.  Conduct  of  Court. 

Trial;  Remarks  of  Court. — ^An  assignment  that  the  court  erred  in  hold- 
ing that  the  jury  must  be  satisfied  that  checks  were  made  as  payments  of 
the  suit  brought,  is  not  sustained,  where  the  matter  referred  to  appeared  to 
be  a  mere  colloquy  between  counsel  and  court,  and  the  court  carefully  in- 
struC(ted  in  its  oral  charge  that  the  jury  must  be  reasonably  satisfied  of  these 
facts  from  the  evidence. — Pollak  v.  Winter,  173. 

Trial;  Conduct  of  Judge. — A  statement  by  a  judge  concurring  in  the 
assertion  of  counsel  that  a  question  had  been  asked  six  times,  and  his  remark 
after  a  reservation  of  exception,  that  the  record  would  so  show,  does  not 
tend  to  show  bias  or  prejudice. — Carmichael  v.  The  State,  185. 

2.  Conduct  and  Remarks  of  Counsel. 

Same;  Statement  of  Counsel;  Obligation. — Where  a  part  at  least  of 
the  statement  of  the  prosecutor  was  justified  by  the  evidence,  an  objection 
going  to  the  whole  statement  was  properly  overruled  as  the  objection  should 
have  been  limited  to  the  part  not  supported  by  the  evidence. — Carmichael 
v.  The  State,  185. 

Trial;  Argument  of  Counsel. — Under  the  evidence  in  this  case  the  ar- 
gument of  the  attorney  for  the  state  was  clearly  within  the  inferences  from 
the  evidence,  and  was  not  otherwise  improper. — Smith  v.  The  State,  193. 

Trial;  Argument  of  Counsel. — Where  counsel  asserted  that  a  witness 
had  been  drilled  in  his  testimony,  and,  upon  objection  being  interposed,  said, 
"I  withdraw  that  and  apologize,"  the  court  was  not  called  upon  to  specifical- 
ly exclude  the  remark,  or  to  instruct  the  jury  thereon,  or  to  reprove  counsel,, 
since  the  atonement  was  as  complete  as  could  well  be  made. — W.  Ry.  of  Ala. 
V.  Mays,  367. 

3.  Reception  of  Evidence. 

Trial;  Reception  of  Evidence;  Objection. — ^Timely  objection  to  evidence 
is  not  taken  unless  the  objection  is  interposed  to  the  question  before  it  is 
answered. — Patton  v.  The  State,  180. 

Trial;  Reception  of  Evidence;  Objection;  Sufficiency. — Where  the  tes- 
timony was  not  obviously  immaterial,  a  general  objection  thereto  may  be 
overruled  without  error. — lb.  180. 

Trial;  Reception  of  Evidence;  Showing  Relevancy. — ^There  was  no  er- 
ror in  excluding  the  judgment  entry  in  the  action  of  a  third  party  against 
the  defendant,  where  there  was  nothing  in  the  pleadings  or  the  evidence  to 
indicate  its  relevancy  to  the  issues  on  the  trial. — Williams  v.  Shows,  596. 
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Trover  and  Conversion. — Under  the  evidence  in  this  case,  it  was  for 
the  jury  to  determine  whether  plaintiff  should  recover  for  the  fifty  bushels 
of  corn  alleged  to  have  been  converted. — Bowen  v.  Hamilton,  418. 

Trover  and  Conversion;  Description  of  Property;  Complaint. — ^In  ac- 
tions for  damages  for  conversion  a  much  less  speciAc  description  of  the 
property  will  suffice  than  where  the  action  is  for  the  recovery  of  specific 
chattels,  and  it  is  sufficient  to  allege  the  nature  and  kind  of  chattels  referred 
to  and  the  quantity  and  the  number  converted. — Howton  v.  Mathias,  457. 

Trover  and  Conversion;  Description;  Money. — Where  the  complaint 
sought  to  recover  money  alleged  to  have  been  converted,  the  description  of 
same  as  money  obtained  by  defendant  for  the  sale  of,  to-wit,  plaintiff's  three- 
quarter's  interest  in,  to- wit,  15  bales  of  cotton,  sufficiently  describes  the 
money  alleged  to  have  been  converted. — lb.  457. 

Trover  and  Conversion;  Time. — ^A  complaint  alleging  under  a  videlicit 
that  the  conversion  occurred  in  three  named  years,  which  were  within  the 
period  of  limitation,  and  before  the  commencement  of  the  suit,  was  suffi- 
cient.— lb.  457. 

Same;  Damages. — ^Where  the  conversion  was  accompanied  by  insult 
or  malice,  exemplary  damages  may  be  recovered  in  an  action  of  trover,  as 
well  as  in  action  of  trespass. — lb.  457. 

Same;  Damages;  Measure. — Ordinarily  the  measure  of  damages  in 
trover  is  the  fair  market  value  of  the  property  converted  at  the  time  of  the 
conversion,  but  the  value  may  be  fixed  at  the  highest  price  between  the  con- 
version and  the  trial. — lb.  457. 

Same;  Action. — The  gist  of  the  action  of  trover  is  the  conversion,  and 
any  wrong  in  the  taking  of  the  property  is  waived  by  bringing  that  form  of 
action. — lb.  457. 

TRUSTS. 

1.  Constructive. 

Trusts;  Constructive;  Nature. — Where  a  vendee  in  possession  \mder  a 
contract,  obtains  deeds  merely  to  clear  title  and  ratify  previous  deeds,  a  con- 
structive trust  arises  therefrom  imposed  by  equity,  and  growing  out  of  the 
violation  of  duty,  but  not  resting  on  contract. — Mizamore  v.  Berglin,  111. 

Trusts;  Creation;  Oral  Agreement. — A  parol  agreement  to  maintain 
the  grantor  during  her  life  as  the  sole  consideration  for  the  conveyance  of 
land  is  insufficient  to  create  an  express  trust. — Brindley  v.  Brindley,  221. 

Same;  Construction;  Creation. — In  the  absence  of  an  averment  of 
fraud  in  the  transaction,  a  parol  agreement  to  maintain  the  grantor  during 
her  life  as  the  sole  consideration  for  the  conveyance  is  insufficient  to  create 
a  constructive  trust. — lb.  221. 

Same;  Description  of  Land. — ^Where  complainant  prayed  that  an  ex- 
press trust  be  declared  in  lands  conveyed  by  her  to  respondent  on  considera- 
tion of  support  during  her  natural  life,  which  respondent  failed  to  provide, 
the  bill  was  insufficient  where  it  failed  to  describe  the  lands,  or  to  pray-  for 
production  by  defendant  of  the  deeds  to  the  land. — lb.  221. 

2.  Relationship  and  Enforcement. 

Trusts;  Relations;  Right  to  Sue. — ^The  mere  fact  that  complainant 
might  have  relief  in  law  because  of  respondent's  refusal  to  assign  and  trans- 
fer a  note  as  agreed,  does  not  prevent  him  from  maintaining  a  bill  to  have 
the  trust  relationship  which  he  claims  declared  and  enforced. — Camody  v. 
Webster,  290. 

Trusts;  E!nf oreement ;  Volunteers. — ^When  a  trust  is  created  or  arises 
in  favor  of  a  mere  volunteer  to  a  transaction,  a  party  may  constitute  him- 
self a  trustee  for  another  merely,  and  courts  of  equity  will  enforce  the  trust 
against  him.— lb.  290. 
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See  Corporations,  §  2;  Fish  and  Oysters. 
USURY. 

Usury;  Subsequent  Transactions;  Effect. — On  a  bill  for  an  accounting, 
etc.,  the  original  taint  of  usury  attaching  to  an  entire  store  account,  at- 
tached also  to  all  the  consecutive  obligations  growing  out  of  the  original 
transaction. — Compton  v.  Collins,  642. 

Same;  Renewal. — ^Where  respondent  knew  that  complainant's  debt 
was  usurious,  and  where  nothing  was  said  of  usury,  and  it  was  not  eradicat- 
ed from  the  account,  the  mere  renewal  of  the  debt  did  not  purge  it  of  usury, 
—lb.  642. 

VENDOR  AND  PURCHASER. 

Vendor  and  Purchaser;  Title  of  Vendor;  Contract;  Approval  of  Coun- 
sel.— ^Where  the  contract  was  for  the  sale  of  land,  dependent  upon  title  in  the 
vendor  satisfactory  to  the  attorney  of  the  purchaser,  a  recovery  depended 
upon  the  good  faith  of  the  expressed  dissatisfaction  of  the  attorney  of  the 
purchaser. — Mc Dennis  v.  Finch,  76. 

Same. — As  bearing  on  the  issue  of  the  good  faith  of  the  attorney  of 
the  purchaser  in  rejecting  title  as  unsatisfactory,  the  sufficiency  of  the  title 
is  a  pertinent  issue. — lb.  76. 

Same;  Adverse  Possession. — Where  the  vendor's  title  is  by  adverse 
possession,  and  the  lands  had  not  actually  been  occupied,  and  both  the  char- 
acter and  continuity  of  possession  are  in  dispute,  the  rejection  of  such  title 
by  the  attorney  of  the  purchaser  cannot  be  deemed  capricious  or  in  bad  faith, 
—lb.  76. 

Same;  Failure  of  Title  to  Part. — Where  the  contract  was  for  the  sale 
of  land,  depending  upon  satisfactory  title  to  the  whole,  it  is  not  separable, 
and  proportionate  compensation  will  not  be  awarded  upon  a  failure  of  title 
as  to  20  acres  out  of  the  900  acres. — lb.  76. 

Same;  Defective  Title;  Notice. — ^Where  the  agent  of  the  vendor  wa^s 
notified  that  the  title  was  defective,  and  submitted  a  second  abstract  which 
did  not  remove  the  objection,  he  was  not  entitled  to  notice  further  that  the 
title  was  unsatisfactory. — lb.  76. 

Vendor  and  Purchaser;  Right  as  Between  Parties;  Perfection  of  Title 
by  Purchaser;  Estoppel. — Where  a  purchaser  of  land  under  an  option  con- 
tract, while  holding  possession  under  the  contract,  secured  two  quit  claim 
deeds,  each  for  a  third  of  the  land,  the  grantors  therein  being  led  to  believe 
that  in  making  the  deeds  they  were  aiding  the  purchaser  in  perfecting  his 
title,  and  were  in  eflfect  ratifying  previous  deeds  made  by  them,  but  which  did 
not  appear  in  the  record  chain  of  title,  such  purchaser  was  estopped  from 
setting  up  the  title  thus  acquired  in  opposition  to  the  title  of  his  vendor. — 
Mizanrore  v.  Berglin,  111. 

Vendor  and  Purchaser;  Perfecting  Title;  Reimbursement. — Where  the 
purchaser  expends  nothing  in  acquiring  his  quit  claim  deed,  the  equitable 
principle  that  he  is  entitled  to  reimbursement  for  what  he  has  paid  to  per- 
fect his  title,  is  without  application. — lb.  111. 

Vendor  and  Purchaser;  Purchase  Money  Note;  Transfer;  Effect. — 
Where  the  purchase  money  of  land  is  evidenced  by  several  promissory  notes, 
an  assignment  of  each  is  pro  tanto  an  assignment  of  the  vendor's  lien. — 
Camody  v.  Webster,  290. 

Vendor  and  Purchaser;  Sale  In  Gross. — Generally,  where  specific  or 
desigpiated  tracts  of  land  are  sold  as  a  whole  for  a  gross  sum,  and  there  is  no 
express  or  implied  warranty  as  to  quantity,  the  transaction  is  termed  a  sale 
in  gross. — Terry,  et  al.  v.  Rich,  486. 

Same;  Abatement  in  Price. — ^Where  land  is  sold  in  gross,  and  the- 
quantity  of  land  is  subsequently  found  to  be  less  than  supposed  or  estimated 
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at  the  time  of  the  sale,  the  purchaser  is  not  entitled  to  a  diminution  or 
abatement  of  the  purchase  price,  in  the  absence  of  fraud  or  gross  mistake, 
the  theory  being  that  the  purchaser  gets  the  specific  land  which  he  eontmct- 
«d  for,  and  must  be  deemed  to  have  assumed  the  risk  of  deficiency  in  quality. 
—lb.  486. 

Same^ — ^Where  land  is  sold  by  the  acre,  and  not  by  definite  and  certain 
boundaries,  and  there  is  a  material  and  substantial  variance  between  the 
acreage  contracted  for  and  that  subsequently  ascertained  to  exist,  equity 
will  place  the  parties  in  the  same  relative  position  in  which  they  would  have 
stood  had  the  real  quantity  been  known  at  the  time  of  the  bargain. — ^Ib.  486. 

Same;  Sale  in  Gross  or  by  Acre. — ^Whether  the  statement  of  quantity 
of  land  in  a  conveyance  is  to  be  reg^arded  as  descriptive,  or  of  the  essence  of 
the  contract,  largely  depends  upon  the  manner  of  its  usci,  and  its  connection 
with  other  descriptive  parts. — ib.  486. 

Same;  Abatement;  Part  in  Gross  and  Part  by  Acre. — ^¥^ere  several 
tracts  of  land  sold  together  for  a  lump  sum,  were  conveyed,  some  in  gross 
and  some  by  quantity  of  acre,  there  being  no  fixed  acreage  price,  the  amount 
of  the  damages,  or  abatement  in  purchase  price  for  deficiency  in  quantity  of 
those  parcels  sold  by  the  acre  should  be  the  proportionate  vslue  of  the  miss- 
ing acres,  based  on  the  purchase  price  of  the  whole. — ^Ib.  486. 

Vendor  and  Purchaser;  Record;  Notice  of  Nature  and  Character  of 
Debt. — Where  the  mortgage  on  its  face  was  a  joint  one,  its  registration  was 
sufficient  to  put  the  purchaser  of  the  land  on  notice  or  inquiry  as  to  the 
nature  and  character  of  the  debt,  and  the  purchaser  was  not  an  innocent 
purchaser  as  against  a  joint  maker  of  the  mortgage,  who  was  in  fact  a  sure- 
ty for  the  other  maker,  and  who  became  subrogated  to  the  creditor's  rights 
upon  payment  of  the  debt. — Anniston  Baking  Co.  v.  Green,  567. 

Vendor  and  Purchaser;  Bona  Fide  Purchaser;  Consideration. — ^Where 
a  defendant  corporation  purchased  from  another  corporation,  which  had 
practically  the  same  stockholders,  the  assets  of  the  latter  corporation  pay- 
ing the  consideration  therefor  either  to  the  bankruptcy  court  or  to  some  one 
for  the  creditors,  and  at  that  time  knew  nothing  about  land  which  had  been 
deeded  by  complainants  under  duress  to  the  manager  of  the  bankrupt  cor- 
poration, but  on  afterwards  being  told  by  such  manager  that  he  held  title  to 
the  land  for  the  bankrupt  corporation,  accepted  a  deed  therefor,  such  pur- 
<;has]ng  corporation  was  not  a  bona  fide  purchaser  for  value  without  notice. 
— Rice  v.  Henderson-B.  L.  Co.,  579. 

Vendor  and  Purchaser;  Lien;  Enforcement;  Waiver. — ^The  evidence 
examined  and  held  not  to  show  a  waiver  of  the  vendor's  lien. — Hobson  v. 
Wilson,  649. 

Same;  Burden  of  Proof. — Where  the  bill  was  to  enforce  a  vendor's  lien 
and  respondent  sets  up  a  waiver  of  the  lien,  the  burden  of  showing  waiver 
was  upon  him. — Ib.  649. 

Same;  Pleading;  Defenses. — ^Where  the  bill  to  enforce  a  vendor's  lien 
-set  up  the  bare  facts  from  which  the  lien  was  implied,  an  express  waiver  of 
the  lien  was  defensive  matter  in  the  nature  of  a  confession  and  avoidance, 
which  respondent  was  bound  to  distinctively  allege,  and  satisfactorily  prove. 
— Ib.  649. 

Same. — By  a  failure  to  deny  the  allegation  of  the  amended  bill  to  en- 
force the  vendor's  lien  that  the  note  for  $1,860,  was  given  for  a  part  of  the 
purchase  money,  respondent  conclusively  confessed  such  fact,  and  the  mere 
denial  that  any  portion  of  the  purchase  price  is  due  to  complainant,  or  that 
any  part  remains  unpaid,  did  not  suffice  to  avoid  that  resuft. — lb.  649. 
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Wills;  Instructwn;  Power  of  Disposition. — Where  the  will  devised  the 
entire  estate  to  the  wife  of  the  testator,  and  provided  that  she  might  use  the 
property  in  any  manner  deemed  best  by  her  for  her  support,  and  that  at  her 
death,  all  the  property  possessed  by  her  should  become  the  property  of  their 
daughters,  to  be  used  for  their  support  during  their  lifetime,  and  at  their 
death,  all  property  left  by  them  to  revert  to  their  heirs  at  law,  the  will  g^ave 
the  wife  an  estate  for  life,  with  absolute  power  of  disposition,  and  whatever 
might  remain  undisposed  of  at  the  death  of  the  wife  to  go  to  the  daughters 
for  their  lives  to  the  exclusion  of  all  other  descendants. — Mims,  et  al.  v.  Da- 
vis, 88. 

Wills;  Contest;  Evidence. — Where  the  will  was  contested  for  fraud  and 
undue  influence,  evidence  as  to  how,  five  years  prior  to  the  making  of  the 
will,  testatrix  has  acquired  her  property,  or  how  much  she  may  have  contrib- 
uted to  its  purchase  by  her  deceased  husband,  or  the  reason  or  motive  that 
led  her  to  make  an  earlier  will,  not  having  a  legitimate  bearing  upon  her 
mental  status  when  executing  the  contested  instrument,  was  inadmissible. — 
Bamett  v.  Freeman,  142. 

Same;  Burden  of  Proof. — ^Where  the  will  was  contested  for  fraud  and 
undue  influence  the  confidential  relationship  between  testatrix  and  the  bene- 
ficiary does  not,  alone,  throw  upon  the  beneficiary  the  burden  of  proving  or 
showing  an  absence  of  undue  influence. — lb.  142. 

Same;  Jury  Question. — In  this  case,  the  evidence  being  in  conflict  on  the 
question,  the  testamentary  capacity  of  the  testatrix  was  a  question  for  the 
jury.— lb.  142. 

Wills;  Probate;  Attesting  Witnesses.— Under  §  6185,  Code  1907,  a  will, 
upon  formal  contest,  must  be  proved  by  both  subscribing  witnesses,  or  if  one 
is  not  available,  his  absence  must  be  accounted  for  to  get  secondary  evidence 
of  his  attestation,  as  only  in  the  absence  of  primary  proof  should  secondary 
evidence  be  resorted  to. — lb.  142, 

Wills;  Capacity  to  Make. — An  educated,  intelligent  woman,  well  able 
to  manage  the  business  affairs  of  her  family,  had  testamentary  capacity  to 
make  her  will,  notwithstanding  she  had  a  sinking  spell  after  the  arrival  of 
the  scrivener  for  whom  she  had  sent  to  draw  her  will,  where  it  appeared  that 
in  a  few  minutes  she  regained  her  usual  mental  powers,  dictated  memoranda 
for  the  preparation  of  the  will,  suggested  tiiat  a  close  neighbor  and  intimate 
friend  be  called  as  a  witness  to  the  will  when  it  was  prepared,  expressed  her 
satisfaction  when  the  paper  was  read  over  to  her,  and  attached  her  signa- 
ture while  sitting  up  in  bed. — Betz  v.  Lovell,  239. 

Same;  Undue  Influence;  Confidential  Relations;  Burden  of  Proof. — ^To 
apply  the  rule  as  to  the  burden  of  proof,  which  is  the  gist  of  the  doctrine  of 
confidential  relation  in  the  law  of  wills,  there  must  be  proof  that  certain  re- 
lations existed  between  testator  and  beneficiary  upon  which  the  policy  of  the 
law  raised  the  presumption  of  undue  influence,  or  proof  that  as  a  matter  of 
fact  the  beneficiary  has  exercised  a  general  dominating  influence  over  the 
donor.— lb.  239. 

Same. — In  a  suit  to  set  aside  a  will  as  produced  by  fraud  and  undue 
influence,  the  burden  of  proof  is  shifted  to  the  beneficiary  when  evidence  of 
confidence  and  trust  probably  influencing  the  transaction  has  been  intro- 
duced, but  it  may  be  rebutted  by  proof  that  testator  had  competent,  inde- 
pendent advice,  or  by  other  evidence  that  the  transaction  resulted  from  the , 
voluntary  and  well  understood  act  of  the  testator. — lb.  239. 

Wills;  Annulling;  Fraud;  Evidence.— Where  the  bill  was  to  annul  a 
will,  filed  under  §  6207,  Code  1907,  evidence  that  testatrix  had  long  had  a 
fixed  purpose  to  will  her  property  to  the  contestee,  her  step-son,  on  account 
of  his  kindness  to  her,  as  shown  by  a  deed  to  him  of  her  property;  that  he 
was  not  present  at  the  execution  of  the  will;  that  his  participation  in  the 
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preparation  of  the  will  was  mainly  referable  to  testatrix's  request  for  his 
services,  and  not  showing  persuasion  or  argument  by  .him,  was  sufficient  to 
support  a  decree  for  respondent. — McEIhaney  v.  Jones,  303. 

Same;  Confidential  Relations;  Burden  of  Pi>oof. — One  attacking  a  will 
for  fraud  and  undue  influence  does  not  shift  the  burden  of  proof  to  the  pro- 
ponent of  the  will  by  merely  showing  confidential  relations  between  the  ben- 
eficiary and  testatrix. — lb.  303. 

Same. — Where,  in  addition  to  confidential  relations  between  benefi- 
ciary and  testatrix,  circumstances  of  suspicion  are  shown,  such  as  that  the 
beneficiary  aided  in  the  preparation  or  procurement  of  the  will,  the  burden 
shifts  to  proponent  to  show  that  the  instrument  was  not  superinduced  by 
undue  influence. — lb.  303. 

Wills;  Deeds;  Distinguished. — A  warranty  deed  executed  by  deceased 
to  his  daughter,  in  consideration  of  love  and  affection,  to  take  effect  at  and 
after  his  death,  executed  on  the  same  day  and  at  the  same  time  deceased  was 
dividing  his  land  among  his  childrn,  indicated  an  intention  of  the  testator 
that  it  operated  as  a  deed,  and  will  be  so  construed,  and  not  construed  as  a 
will. — Josey  v.  Johnson,  482. 

Wills;  Contest;  Evidence. — Where  the  husband  of  testatrix  had  died 
15  months  prior  to  the  death  of  testatrix,  and  the  will  of  testatrix  was  being 
contested  on  the  ground  of  testamentary  incapacity,  and  undue  influence,  the 
will  of  the  husband  was  not  admissible  in  evidence,  as  it  shed  no  light  upon 
any  inquiry  of  law  or  fact  involved. — O'Neill  v.  Johnson,  502. 

Same;  Jury  Question. — Under  the  evidence  in  this  case  it  is  a  question 
for  the  jury  whether  a  confidential  relation  existed  between  testatrix  and 
the  legatee  whose  legacy  was  contested. — lb.  502. 

Wilb;  Contest;  Burden  of  Proof. — ^Where  a  confidential  relation  exist- 
ed between  testatrix  and  a  legatee,  the  activity  of  the  legatee  in  procuring 
the  will  imposed  upon  the  legatee  and  the  proponent  of  the  will  the  burden  * 
of  proving  that  it  was  the  product  of  the  competent,  free  and  uninfluenced 
volition  of  testatrix. — lb.  502. 

Same. — In  such  a  case  a  conflict  in  the  evidence  would  not  shift  to  the 
contestant  the  burden  on  the  question  as  to  whether  the  legatee's  activity 
was  in  order  to  procure  the  will,  or  merely  a  friendly  service  at  the  request 
of  the  testatrix.— lb.  502. 

WITNESSES. 

1.  Examination  and  Cross. 

Witnesses;  Cross  Examination. — It  is  largely  discretionary  with  the 
trial  court  what  extent  and  scope  it  will  give  to  the  cross  examination  of  a 
witness. — Windham  v.  Hydrick,  125. 

Same;  Review;  Jury  Question. — The  truth  or  falsity  of  a  witness's  tes- 
timony is  a  question  for  the  jury. — lb.  125. 

Witnesses;  Cross  Examination. — Where  the  action  was  for  legal  ser- 
vices, a  question  on  cross  examination  to  a  witness  for  defendant,  as  to  what 
was  the  largest  fee  he  had  ever  received,  was  permissible. — Pollak  v.  Win- 
ter, 173. 

Same;  Cross  Examination. — A  witness  may  be  cross  examined  as  to 
the  motives  and  reasons  actuating  his  movements  as  described  on  direct 
examination. — Patton  v.  The  State,  180. 

Same. — It  is  not  error  to  exclude  cross  examination  as  to  a  witness's 
reasons  or  motive  in  doing  certain  things  not  mentioned  on  his  direct  exam- 
ination.—lb.  180. 

Witnesses;  Cross  Examination. — It  was' competent  to  ask  a  witness  for 
defendant  on  cross  examination  whether  or  not  he  kn6w  that  his  father-in- 
law  had  been  arrested  and  charged  with  the  murder  in  question. — ^Ib.  180. 
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Same;  Bias. — ^The  friendship  of  a  witness  for  defendant  may  be  devel- 
oped on  cross  examination. — lb.  180. 

Witnesses;  Cross  Examination;  Scope. — ^While,  for  the  purpose  of  dis- 
covering fabrications,  considerable  latitude  in  cross  examination  should  be 
allowed,  the  court  exercises  its  discretion  as  to  the  scope  of  such  cross 
examination,  and  as  collateral  inquiries  tend  to  distract  the  mind  of  the  jury, 
the  refusal  of  the  court  to  permit  the  defendant  to  cross  examine  the  station 
agent  as  to  the  existence  of  an  electric  bell  wherewith  to  call  porters,  was 
not  error,  said  station  agent  having  testified  that  he  observed  Uie  difficulty 
on  the  outside  of  the  station,  while  he  was  on  the  outside  to  summon  a  negro 
porter. — Carmichael  v.  The  State,  185. 

Witnesses;  Examination;  Cross. — ^Where  defendant  killed  deceased  as 
a  result  of  a  difficulty  between  deceased  and  defendant's  son,  it  was  not  error 
to  permit  defendant  to  be  cross  examined  as  to  his  knowledge  of  the  where- 
abouts of  his  son  up  to  the  time  of  the  killing. — lb.  185. 

Witnesses;  Examination;  Rebuttal — Although  facts  elicited  by  a 
question  to  the  witness  on  cross  examination  by  defendant  may  not  have 
been  admissible  as  original  evidence,  the  question  was  proper  in  explanation 
or  rebuttal  of  statements  made  by  the  witness  on  re-direct  examination. — 
Middleton  v.  W.  U.  Tel.  Co.,  243. 

Witnesses;  Examination;  Repetition. — ^Where  a  witness  had  already 
stated  the  facts,  the  exclusion  of  a  repeated  question  whose  only  purpose 
was  to  have  him  state  his  inference  was  not  erroneous. — Williams  v.  Shows, 
596. 

Witnesses;  Examination;  Leading  Question* — ^Where  a  witness  stated 
that  he  did  not  recollect  about  an  arrangement  as  to  the  cotton,  the  court 
properly  refused  to  permit  the  witness  to  state  what  cotton  he  referred  to. 
—lb.  596. 

Witnesses;  Examination;  Discretion. — It  is  within  the  discretion  of 
the  trial  court  to  permit  or  refuse  to  permit  a  leading  question. — lb.  596. 

2.  Competency. 

Witnesses;  Competency;  Transactions  with  Deceased. — Under  §  4007, 
Code  1907,  a  question  to  defendant  as  to  whether  or  not  he  owed  the  testa- 
tor's testate  anything  at  the  time  of  his  death,  was  properly  excluded,  the 
action  being  by  testatrix  for  services  rendered  by  her  testate,  and  the  plea 
being  the  general  issue  and  payment. — Pollak  v.  Winter,  173. 

Winesses;  Competency;  Transaction  with  Decedent. — Where  the  ac- 
tion was  against  a  corporation  for  the  price  of  goods  sold,  a  conversation  be- 
tween one  of  defendant's  agents  and  the  deceased  salesman  of  plaintiff,  was 
not  admissible. — Manchester  Sawmills  Co.  v.  A.  L.  Arundel  Co,  505. 

Witnesses;  Competency;  Conviction  of  Offense. — Selling  cocaine  is  a 
misdemeanor,  and  a  conviction  therefor  does  not  affect  the  credibility  of  a 
witness  under  §  4008,  Code  1907.— Pippin  v.  The  State,  613. 

Witnesses;  Declarations  of  Decedent. — ^Where  the  bill  sought  to  re- 
deem land  from  a  mortgage  foreclosure  sale,  and  alleged  that  complainants 
were  entitled  to  enforce  as  a  vendor's  lien  their  claim  for  money,  which  they 
allege  that  the  ancestor  of  respondents  had  failed  to  pay  of  the  purchase 
price  of  the  land  which  he  had  bought  from  the  ancestor  of  complainants, 
by  setting  it  off  against  any  balance  due  on  the  mortgage,  the  testimony  by 
interested  parties  as  to  declarations  by  one  of  the  vendors,  and  by  the  ven- 
dee, both  of  whom  were  deceased,  and  their  estate  interested  in  the  result  of 
the  suit,  was  inadmissible. — O'Neal  v.  Lovett,  628. 

3.  Impeachment. 

Witnesses;  Impeachment. — It  is  not  competent  on  cross  examination 
to  ask  a  state's  witness  whether  he  had  also  been  accused  of  the  crime  for 
which  defendant  was  on  trial. — Patton  v.  The  State,  180. 
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Witnesses;  Bias. — ^Where  a  witness  had  exhibited  his.  friendship  for 
defendant,  it  is  competent  for  defendant  to  show  that  he  had  been  equally 
friendly  with  deceased,  and  the  refusal  to  permit  same  was  reversible  error, 
—lb.  180. 

Witnesaes;  Impeachment;  General  Character. — ^Where  defendant  tes- 
tifies in  his  own  behalf,  the  credibility  of  his  testimony  may  be  impeached 
by  showing  general  bad  character  for  truth  and  veracity  up  to  tiie  time 
of  the  trial,  and  if  so  impeached,  defendant  may  sustain  his  character  by 
evidence  covering  the  period  of  time  up  to  the  trial,  but  such  testimony  must 
be  carefully  limited  to  the  question  of  the  credibility  of  defendant  as  a 
witness.— Smith  v.  The  State,  193. 

Witnesses;  Impeachment;  RebttttaL — ^Where  a  witness  testified  that 
his  testimony  in  a  former  case  was  given  a  certain  way,  and  the  justices  of 
the  peace  who  tried  the  case  then  testified  that  the  witness  did  not  so  testify, 
the  witness  could  not  show  by  others  that  at  different  times  he  made  state- 
ments consistent  with  his  present  testimony,  and  inconsistent  with  that  of 
the  justice  of  the  peace. — Long  v.  Whit,  271. 

Witnesses;  Impeachment;  Inconsistent  Statement.-T-A  party  may  not 
impeach  a  witness  by  asking  him  a  question  requiring  him  to  admit  or  deny 
that  he  had  made  a  statement  out  of  court,  which  statement  was  incompe- 
tent as  proof  of  any  fact  so  stated  by  him,  and  immaterial  because  he  had 
testified  to  no  facts  to  the  contrary,  and  then  when  the  witness  denied  mak- 
ing the  statement,  be  permitted  to  introduce  evidence  that  he  did  make  it. 
— W.  Ry.  of  Ala.  v.  Turrentine,  603. 

Same;  Impeachment;  Moral  Turpitude. — ^Moral  turpitude  implies 
something  immoral  in  itself,  regardless  of  its  being  punishable  by  law,  so 
that  an  offense  for  the  conviction  of  which  a  witness's  credibility  is  affected 
must  be  mala  in  se,  and  not  merely  mala  prohibita. — Pippin  v.  The  State, 
613. 
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